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GABRIEL S. CHOUTEAU vs. PIERRE, (of color.) 


1. In a suit for freedom, it is a good objection to a juror, that he would feel bound by his 
conscience to find a verdict in favor of the plaintiff, notwithstanding the law should hold 
him 1n slavery. 

2. It is not necessary to show any positive enactment of law in order to establish the exis- 
tence of slavery. 

3. The existence of slavery ix fact being established, it devolves upon the plaintiff, he being 
a negro, to show the law forbidding it. 

4. The courtsof this State will judicially take notice of the laws of France and Spain, which 
were in force in this State while a part of the territory of those governments. 

5. They will not take notice of the laws of Canada, but the legality of slavery under those 
laws, isa question of fact for a jury. 

6. The ordinance of 1787 for the government of the north-western territory, had no force in 
apy post or precinct in that territory in the possession of Great Britain, prior to the first 
of June, 1796. A slave held within any such post, prior to that time, acquired no right to 
his freedom by virtue of such ordinance. 





APPEAL from St. Louis Circuit Court. 
Spatpine & Tirrany, for Appellant. 


POINTS AND AUTHORITIES. 


1. The question whether slavery existed in Canada, was a fact for 
the jury, which the court excluded from from their consideration, by its 
instructions. 

2. That instruction can be justified only on the supposition that there 
was no evidence whatever of slavery in Canada, or not sufficient to go 
to the jury. 

3. There was sufficient evidence to be left to the. jury: 3 Mo. Rep. 
544. That slavery of the blacks has been tolerated in all the Ameri- 
can colonies, and no legislative act exists introducing it. 
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4. The holding of plaintiff’s mother as a slave in a portion of the 
North-west territory, by British subjects, before the same was surren- 
dered to the American government by Great Britain, and before the 
American laws were ever in force there, could not free her. That por- 
tion of the country was retained, because the American government 
failed on their side to fulfil the treaty. The British troops were there- 
fore instructed to hold the western posts, and the government of the 
United States was officially informed, that the posts were and would be 
held for that purpose. This occupation was legalized by the subsquent 
action of the government. When the Constitution was formed and went 
into operation, his Britannic Majesty was informed that the treaty was 
fulfilled on our part, and ne then stipulated for the surrender of the 
posts: 1 vol.Brown’s laws of U. S., 206. Speech of Gen. Washington 
to Corgress of 7th December, 17£6. 


Georce W. Nass, for Appelke. 


POINTS AND AUTHORITIES. 


1. That Rose, the mother of the appellee, being a native of Montreal, 
Canada, a British province, she became thereby free, and the plaintiff 
entitled to his freedom. Law of slavery, by Wheeler, 348, 349, 406. 

2. That Rose having resided in the town of Michilimacinac, in 1794 
in Prairie du Chien, 18 months or two years after that time whether 


.same places were a part of the British possessions, or a part of the 


Territory north-west of the river Ohio, subjeet to the ordinance of Con- 
gress of 1787—-and the appellee was born of her subsequently, he is 
entitled to his freedom. Winny vs. Whiteside, 1 Mo. R. 334.—Merry 


- vs. Tiffin, 1 Mo. Rep. 520. Hays vs. Dashel, — vol. Mo. Rep. Law of 


slavery, p. 356. 

3. If the mother of Rose ever had been a slave and resided in Prairie 
du Chien after the year 1787, she became emancipated, and the appellee 
being born of her subsequently to that time, became free. Same au- 
thorities cited in No. 2. Law of slavery, by Wheeler, p. 355, 339. 

4. That if Rose was born in Canada, a province of the British gov- 
ernment, there was no evidence to show that slavery existed in that 
province. And there being no evidence to prove that she was a negro 
or a woman of color—that Pierre, the appellee, being her son, is entitled 
to his freedom, vide record. 


5. That the instructions of the court were properly refused, as offered 
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Gabriel S. Chouteau vs. Pierre, (of color.). 





by the defendant’s counsel—and that the instructions of the court, that 
slavery or involuntary servitude did not exist in the Canadas, was cor- 
rect—and that Rose being the mother of the appellee, and a native of 
Canada, he is thereby entitled to his freedom. 


Scort, J., delivered the opinion of the Court, 


This was a suit for freedom, brought by Pierre against Chouteau, in 
which a judgment was rendered for Pierre, to reverse which this ap- 
peal is prosecuted. 

The petition of Pierre sets forth that his mother, Rose, was a negress, 
and was born in Montreal, in Lower Canada, about tlle year 1768.— 
That in the year 1791, or thereabouts, his mother was taken from 
Montreal to Prairie du Chien, in the North-west Territory of the 
United States, by one Stork, where she remained until his death in 
and about the year 1794, rendering service to him and hisfamily. That 
about the year 1795, Andrew Todd took Rose, his mother, from Prai- 
rie du Chien, and brought her to St. Louis, where she was sold in 
October of that year, to one Didier, a priest; and in August, 1798, she 
was sold by Didier to Auguste Chouteau, with her two children, Didier 
conveying the slaves to Chouteau without warranty .of title, though 
Todd conveyed to Didier with warranty. That while his mother was 
in the service of Chouteau, she had several children, amongst whom 
was the petitioner. That after the death of A. Chouteanu, the petitioner 
came into the possession of the petitioner in error, G. S. Chouteau, by 
whom he is held in slavery. 

Pierre based his right to freedom on two grounds. First, That his 
mother, Rose, was born free, being a native of a British province, in 
which slavery was not tolerated. Secondly, That if his mother was a 
slave by her residence at Prairie du Chien, she became free by virtue 
of the ordinance of 1787, for the government of the North-western 
Territory. 

On the part of Pierre, evidence was introduced conducing to prove 
that Rose was a slave or servant, and her residence at Mackinaw and 
Prairie du Chien about the time stated in the petition. During the 
period of Rose’s detention at Prairie du Chien, that post was in the 
possession of British subjects. It was shewn in evidence that Pierre 
was born in St. Louis. A conveyance of Rose, who it appears was 
acquired from the representatives of the estate of John Stork, dated 
Oct. 1795, and executed by Andrew Todd, a merchant of Montreals 
in Canada, to one Didier, a curate of the parish of St. Louis, was read 
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in evidence; also, a conveyance of Rose and her two children made 
by Didier to A. Chouteau. This conveyance was dated in Aug., 1798- 

The defendant below gave evidence tending to show the actual 
existence of slavery in Canada in the year 1786—that slaves were 
recognized as property, and subject to be sold; that Rose, the mother 
of Pierre, was sold as a slave in Canada. A treaty and documents 


relative to the North-western posts by Great Britain, were read in 


evidence. 

The court excluded from the consideration of the jury, all the evi- 
dence tending to prove the existence of slavery in Canada, to which an 
exception was taken. 

The following instructions, asked by the plaintiff in error, were 
refused by the court: ‘1. That the facts that the mother of the 
plaintiff was born and held as a slave in Canada, and was at Mackinaw 
and Prairie du Chien, while these places continued in the possession of 
the British government, do not, nor does either of them entitle the 
plaintiff to his freedom. 2. If the jury find from the evidence, that 
slavery existed in Canada, that the mother of the plaintiff was there 
held as a slave, the fact of her residence in Canada, or other places at 
the time in the possession of the British government, and before the 
surrender of these places, does not entitle the plaintiff to his freedom.” 

Exceptions were taken to the refusal of these instructions. 

The court instructed the jury that slavery or involuntary servitude 
never did exist in either of the Canadas. An exception was taken to 
the giving this instruction. 

Before the jury were sworn, the defendant below asked leave to in- 
quire of the jurors, when sworn to answer questions, if any of them felt 
bound in conscience to find a verdict in favor of the freedom of the plain- 
tiff, notwithstanding the law might hold him in slavery. The court re- 
fused to permit this question to be put to the jury, to which refusal an 
exception was taken. 

The first point we will notice, is that. growing out of the refusal of the 
court to allow a juror to be asked if he felt in conscience bound to find 
a verdict in favor of the freedom of the plaintiff, notwithstanding the 
law might hold him in slavery. We cannot well conceive how a juror 
could be considered as indifferent between the parties, who labored 
under the bias supposed by the question. Nor do we see what objec- 
tion can be urged against its propriety. An affirmative answer does 
not tend to the disgrace or infamy of the juror. We know that there 
are many in our sister States who do entertain such opinions; they may 
find their way amongst us, and so long as slavery is tolerated in this 
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State, our courts should be clothed with the power of preventing our 
laws from being openly set at defiance, and under the pretence of 
administering justice, to permit jurors to trample in the dust the rights 
of property of our citizens. No loyal or faithful citizen will object to 


answering the question. He will fully appreciate the motives which 
prompt it, and while he laments the cause which renders such an in- 


quiry necessary, he yields a ready obedience to the law which pre- 
scribes such a test, in order to ascertain his fitness as a juror in cases 
involving the right to property of the species claimed by the defendant 
in error. 

We are not without authority on this question. In the case of 
Mima Queen vs. Hebburn, 7 Cranch, 290, which was a suit for free- 
dom, a juror was called, who, upon being questioned, avowed his 
detestation of slavery to be such that, in a doubtful case, he would find 
a verdict for the petitioner, and that he had so expressed himself in 
the very case, and that if the testimony were equal he should certainly 
find a verdict for the petitioner. The court which tried the cause, 
instructed the triers that he did not stand indifferent. This was 
assigned for error in the supreme court, and chief justice Marshall, in 
delivering its opinion, observed, that jurors should be superior to every 
exception, they ought to stand perfectly indifferent between the par- 
ties, and that the eourt below exercised a sound discretion in not 
permitting the juror to be sworn. The objection now under consid- 
eration is much more forcible than that in the preceding case, for it 
supposes that the juror will not find a verdict for one of the parties, 
let the law and the evidence be as it may; whereas, in the other, the 
juror had only declared that in case of a doubt, or equipoise of the 
testimony, the claimant should have the benefit of it. On another occa- 
sion, chief justice Marshall, speaking of the qualifications of jurors, 
remarks: ‘I have always conceived, and still conceive, an impartial 
jury as required by the common law, and as secured by the Consti- 
tution, must be composed of men who will fairly hear the testimony 
which may be offered to them, and bring in their verdict according to 
that testimony, and according to the law arising on it: this is not to 
be expected—certainly the law does not expect it, where the jurors, 
before they hear the testimony, have deliberately formed and delivered 
anopinion. The jury should enter upon the trial with minds open to 
those impressions which the testimony and the law of the case ought to 
make, not with those preconceived opinions which will resist those 
impressions.” 

The instruction given to the jury, viz: ‘‘ that slavery or involuntary 
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servitude does not and never did exist in either of the Canadas,” is» . 


complained of by the plaintiff in error. There was some evidence. 
conducing to show that slavery did actually exist in Canada at the time: 
the mother of the plaintiff (Pierre) was detained in that country; and 


the instruction can only be predicated on the idea that the proof of the: 
existence of slavery can only be established by positive enactment, an 


idea entirely inconsistent with the histony of the introduction of slavery 
into America. In the colonies owned by European powers on this con- 
tinent, the existence of slavery was recognized by many enactments, but 
no legislative memorial has been discovered which expressly authorized 
the subjecting of the African race to bondage. The Kingdoms of Eu- 
rope possessing colonies in America, from motives of cupidity supplied 
them with African slaves, and this commerce of the mother country was 
the foundation, and the right of the colonists to hold the slaves in servi- 
tude. Slavery seems to have had no other origin in America. So 
ardently did the English nation‘engage in this commerce, that it was 
persisted in, although against the remonstrances of a colony into which 
the slaves were introduced. England was delighted with the article of 
the treaty of Utrecht, by which she obtained the aséento or contract 
for supplying the Spanish colonies with negroes, which had formerly 
been enjoyed by France. Spain it seems was the first European king- 
dom to introduce negroes into America, with a view of relieving the 
Indians from servitude. The territory of which this State composed a 
part, has been subject to both the kingdoms of France and Spain; and 
our courts take judicial notice of the laws which prevailed here under 
their respective governments. Canada, prior to the treaty of 1763, 
was a colony of France. We know that no law ever existed here 
under the French and Spanish governments, which expressly author- 
ized the slavery of negroes, although such slavery did in fact exist.— 
Nor has such a statute been found in any of the British colonies, al- 
though slavery existed in allof them. Seville vs. Chritien, 1 Con. Lou- 
isiana Rep. 367. Robertson’s History of America. Margaret vs. 
Chouteau, 3 Mo. Rep. 375. 

There was evidence conducing to show, that slavery did in fact exist 
in Canada, and if there was a law prohibiting it, by what authority did 
the court take judicial notice of that law ? 

The statute under which Pierre sues, he being a negro, requires that 
he should prove his right to freedom. Then it would seem that it de- 
volved on him to show the law forbiding negro slavery ; for from the 
preceding account of the origin of slavery in America, a court would 
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not be warranted in saying, that institution was illegal in places where 
it actually existed, for want of a law expressly authorizing it. 

As to the ground on which Pierre bases his right to freedom, grow- 
ing out of the fact of his mother being held as a slave in the posts of 
the northwestern territory, contrary to the ordinance of 1787, which pro- 
hibited slavery within its limits, we are of opinion that the possession 
of these posts by British subjects, at the time of her detention at them, 
prevented the operation of the ordinance within their limits and jurisdic- 
tion. Itis assumed that the courts will take notice of the history of 
the country. Greenleaf’s Evid. 7 Hardin’s Rep. 98. Hart vs. Bodley- 
Treaties are a part of the supreme law of the land, and will be judi- 
cially noticed by our courts. . By the definitive treaty of Paris, dated 
Sept. 3d, 1783, Great Britain stipulated to withdraw all her armies, gar- 
risons and fleets from the United States, and from every post, place and 
harbor within the same. This treaty was not fulfilled on the part of 
Britain, she alledging as a justification of her conduct in this respect, & 
violation of other articles of the treaty, by the United States ; this dis- 
pute was continued between the two countries until the 19th of Nov., 
1794, when a treaty of amity, commerce and navigation was concluded 
between Great Britain and the United States. By the second article of 
this treaty, Great Britain stipulated to withdraw all her troops and gar- 
risons from all posts and places within the boundary lines assigned by 
the treaty of peace to the United States; the evacuation took place on 
or before the of June, 1796; the United States extending in the 
meatime at their discretion, their settlements to any part within the said 
boundary line, except within the precincts or jurisdiction of any of the 
said posts. Allsettlers and traders, within the precincts or jurisdiction 
of said posts, were to continue in the unmolested enjoyment of all their 
property of every kind, and be protected therein. They were to be at 
full liberty to remain there, or remove with all or any part of their ef- 
fects, and they were free to sell their houses, lands or effects, or to re- 
tain the property thereof, at their discretion ; such of them as continued 
to reside in the said boundary lines, were not to be compelled to become 
citizens of the United States, or to take any oath of allegiance to the 
government thereof; but they were to be at full liberty to do so if they 
thought proper, and they were to make and declare their election with- 
in one year after the evacuation aforesaid. On the 7th December, 1796, 
General Washington, then President of the United States, in a speech, 
addressed to the two houses of Congress, informed them that the period 
during the late sessiou, at which the appropriation was passed for car- 
rying into effect the treaty of amity, commerce and navigation between 
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the United States and his Britannic Majesty, necessarily procrastinated 
the reception of the posts stipulated to be delivered, beyond the date 
assigned for that event. As soon, however, as the Governor General of 
Canada could be addressed with propriety on the subject, arrangements 
were cordially and promptly concluded for their evacuation, and the 


United States took possession of the principal of them, comprehending 
Oswego, Niagara, Detroit, Michilimacinac and Fort Miami. American 


State papers, p. 30, vol. 1; title, Foreign Relations. 

Thus it appears that the northwestern posts were not, until after Ist 
June, 1796, surrendered by Great Britain—that her subjects within them 
owed no allegiance to our government—that they were protected in the 
enjoyment of their property, and that the United States restrained them- 
selves from extending their jurisdiction within the said posts or pre- 
cints, until after the period assigned for their surrender; thus clearly 
showing that before that period they claimed no jurisdiction in the said 
posts or precincts. The foregoing provisions of the treaty of 1794, 
clearly show that the ordinance of 1787, for the government of the 
Northwestern Territory, never had any force or validity in the posts or 
precincts occupied by Great Britain. It appears the mother of the 
plaintiff Pierre, was taken from Prairie du Chien to St. Louis before 
the period assigned for the surrender of the posts, and that during her 
detention at that place, it was in the possession of British subjects.— 
Then she could never have acquired any rights under the ordinance of 
1787, and consequently the instructions asked by the plaintiff in error 
should have been given. 

Judgment reversed and cause remanded. 

Tompxins, J. 


Whether the laws of Canada permitted slavery there, is a fact for a 


jury to find, and not for the circuit court of St. Louis to decide; these 
laws, if there be such, being foreign laws. 





ALEXANDER HAMILTON, Aow’r or Hucu O’Neit vs. MARY O’NEIL. 


1. A widow is entitled to dower under the ist section of the act concerning dower, R. C. 
1835, p. 228, unless she elect to take under the 3rd section of same act. Her right is 
absolute until divested by election. 


2. Itis not necessary that a widow should file a renunciation as provided in 10th sect. of the 


above nemed act, except in cases in which real estate has been devised to her, to er- 
title her to be endowed under Ist sect. 


ERROR to St. Louis Circuit Court. a 


Axexanver Hamitton, in person. 
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POINTS AND AUTHORITIES. 


1. The widow inthis case takes, in the first instance, under the 3d 
section of the act concerning dower, R. L., 228, subject to the pay- 
ment of debts. 

The 12th section of article 6th of the administration law, R. L. p. 61, 
under which this motion was made, provides that ‘until the widow’s 
dower be assigned, the court shall order such sums to be paid her, out 
of the hire of slaves, and the rent of real estate, as shall be in propor- 
tion to her interest in slaves and real estate.” This section does not 
define this interest; but in effect it comports with what, under our le- 
gislation upon the subject, is the true and only meaning of “dower,” 
which at least singnifies nothing more nor less than that portion of the 
husband’s estate to which, by law, the widow is entitled; whether it be 
given under that, or another, and different name. There being, then, 
in this instance, no devise of real estate to the widow, we refer at once 
to the statute of ““Descents and Distributions,’”? R. L. 222, the Ist sec- 
tion of which enacts, that when any person, having title to real estate, 
of inheritance, or personal estate undisposed of, shall die intestate as 
to such estate, it shall descend, and be distributed among his kindred, 
as is therein provided, subject to the payment of his debts and his 
widow’s dower. As this statute is otherwise silent upon the subject, 
recourse must ultimately be had to the act concerning dower, for the 
purpose of fixing and ascertaining what is “that portion of the hus- 
band’s estate to which, by law, the widow is entitled.”” We find in the 
first place, that under this statute, this is a case of election, which, 
however, not having been made, the simple question recurs: what por- 
tion of the estate left by the husband, is assigned to the widow inde- 
pendently of that which might otherwise, by election, have been ac- 
quired? 

It is obvious from the slightest examination of the law, that the Legis- 
lature has enumerated two classes of widows, for each of whom dis- 
tinct specific provision is made, assigning to each, in the first instance, 
rights differing essentially in value and extent. The first comprehends 
widows upon whom, by the circumstance of the death of the husband, 
have been thrown the burden and responsibility of maintaining and ed- 
ucating the children of the deceased. The second embraces those 
cases in which no such charge and duty exists, there being no children. 
The discrimination thus made, on examination, will be found to be based 
upon highly moral and equitable considerations. To the first is given 
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one-third, and for life only, but free of debts, thus recognizing and pro- 
viding, as well for the rights of the children, as for the probable neces- 
sities of the widow, in supporting and educating them; reserving to the 
children their right of inheritance, yet preferring the widow to the 
claims of creditors. To the second is allotted all the real and personal 
estate which came to the husband in right of the marriage, remaining 
undisposed of, absolutely, and one-half of the real and personal estate 
belonging to the husband at the time of his death, also to be enjoyed 
absolutely, thus presenting a like two-fold consideration, that as there 
are no children to be affected by such a division, the widow’s share 
should be larger, that it shall be held absolutely; yet for the same reason, 
there being no children to provide for, she should take subject to the 
creditors of her husband. It therefore requires in such a case as this, 
an election by the widow within the time, and in the manner prescribed 
by the 6th section of the act to enable her to change this specified pro- 
vision into a share of one-third, under the first section. 

Our past legislation upon this subject will furnish some aid in the 
interpretation of this Statute. Heretofore and until the act of 1825, 
this matter was found under the more appropriate heading of “ wills, 
descents and distributions.”” Regardless of names under statutes of 
this general character, the legislature proceeded directly to a division 
of the intestate’s estate, first specifying the shares of widows, instead 
of leaving that subject to be disposed of by a separate and distinct 
enactment, under the name of ‘“‘dower.”? The primary division of a 
third, and a half, as dependent upon the circumstance of there being 
or not being children, is preserved throughout. It was not until. the 
act of 1825, that an attempt was made to separate the law of dower 
from that of descents and distributions. But although they exist by 
different titles, yet the two subjects are so intimately blended, that a 
reference from the one statute to the other, becomes necessary, and they 
virtually stand as of old, as if they were both embraced under the pro- 
visions of one general law of “wills, descents and distributions.”— 
If then these statutes, now apparently distinct, were consolidated into 
one general law, it is believed there could be but little pretence of 
question as to what share was allotted to the petitioner. It will be 
perceived, that precisely the same provision was made for the widow, 
without children, under the act of 1826, as is given under the act of 
1835. .But by the former statute, both interests were made subject to 
the payment of the husband’s debts; the legislature uniformly holding 
to their favorite policy of making every thing subject to the payment 
of debts. This policy was so far released by the act of 1835, as to 
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release from debts the interest of the widow, where there are children, 
but only in that instance, and for the obvious reasons already mentioned. 
If this question arise under the act of 1825, there could be no doubt, 
and yet as has been shown, it is the same law with regard to the widow 
without children, as now exists, excepting only that under the former 
law, there was no obligation to elect. Insert that clause in the act of 
1825, and would it alter the case, as to what specific proportion was 
given in the first instance? And but for the existence of that clause in 
the act of 1835, it might well be contended that the widow would take, 
not only under the 3d section, of the estate which was left, but also her 
dower under the first section, in all lands of which the husband was 
seized, and which he had conveyed during coverture, to which she had 
not relinquished her dower, whatever might be the condition of the 
estate, whether solvent or insolvent, and that this clause was intended 
to prevent her so doing. 

It is trom the use of the word ‘‘dower” in our legislation, that much 
of the confusion and uncertainty connected with this question arises. 
We retain the name, and are apt to draw indistinct analogies from the 
principles of the common law, upon the subject of dower, long after the 
system itself has ceased to exist among us. Our law bears but a slight 
resemblance to the common law dower; it is so modified and enlarzed 
as to embrace not only trust estates, and lease-hold property of certain 
descriptions, but a portion of the personalty, and differs also in other 
essentials, 


The literal construction given to the words of the first section, 
“every widow shall be endowed of the third part,”? proves too much. 
‘It conflicts with the provisions of the. 9th and 10th sections, which 
provide for an election by the widow, between the bounty of her hus- 
band, and what the law has given to her. And according to that inter- 
pretation it would be impossible to endow a widow, under the 3d 
section. Again, in the event of an election to take under the 3d section, 
and the ultimate insolvency of the estate, clearly she would be entitled 
to nothing, unless indeed it should be held that an election under such 
circumstances, would not be operative. Again, this expression may be 
tegarded as a legislative declaration, that every widow whether alien 
ornot, and every such person for whom no testamentary provision may 
have been made, where a will exists (treating this latter instance in con- 
nexion with the estate of wills, as one of intestacy) shall be endowed. 
These and other considerations which suggest themselves, supply full 
eficacy and meaning to this peculiar phraseology, and no dou led to 
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its adoption. 
this language. 

We contend then that this is a distinct distributive share of the estate 
given to the widow in lieu of dower, and that she can take under the 
first section by her voluntary election only in the manner prescribed by 
the act. The act of January 25th, 1817, gave to the widow with. chil- 
dren, dower of one-third, while in the other case, it declared that she 
should be ‘‘entitled as her dower,” to one-half. The act of 1835 aims 
at the same thing, that is to say, a provision as, or in leiu of dower, but 
with the privilege of electing to take the latter. This mode of digtri- 
buting an estate is not novel; see a similar statue of South Carolina; 
Griffith’s Law Register, title, South Carolina, 852. 

Another view of this matter would seem to be irresistable. The 
Statute of wills, p. 617, saves to the widow the right of dower in the 
estate of the husband, real, personal, and mixed. The Statute of de- 
scents and distributions, in cases of intestacy, does the same thing.— 
That therefore cannot be a rational exposition of the will of the Legis- 
lature, which in distributing an estate starts out with cutting off that 
right, thus positively established, or at most recognizes it but indis- 
tinctly, by placing it upon the inferior fuoting of an interest dependent 
upon a contingency of the most precarious description—a due obser- 
vance by the widow of the solemnities required by the act, to consti- 
tute an election. Where then do we find the interest or dower of the 
widow, without children, in the personalty? Not in the first section 
of the dower act, for that relates to real estate only. Not in the 2d 
section, for that is confined to a case where there are children. Thus 
far then the legislature after having expressly saved this right, have 
not only failed in their primary division of the estate, to provide for it, 
but in effect, so-far as the widow is concerned, have preferred the 
remote kindred of the husband, by passing to them all the personal 
property. Jt tsin the third section alone, that the interest or dower of 
the petitioner, in the personal property is mentioned and defined ; and it 
is therefore to that section (and certainly not to that which omits to 
notice it at all,) that we must look, in the absence of an elction, to ascer- 
tain her rights. It became the plain duty of the legislature, thus having 
saved to widows their dower in personalty as well as real estate, to state 
in distinct terms what that interest should be. This they have done, 
and to contend that no such interest passes, except that which may be 
acquired by election, would be to reduce to a mere contingency, that 
which it had already, by a previous enactment, became absolutely nes 
cessary to fix and prescribe positively and nw in the first instance; 


The petitioner’s claim, therefore, derives no support from 
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but which being once established may very well be made to consist with 





| the incidental right of voluntarily taking something else and different. It 





isin effect saying that the legislature from no conceivable motive, but 
inopposition to all proper considerations have provided that the widow 
without children, might take the whole of her dower in the real and per- 
sonal property, provided she elect so to do, but that failing to make such 
dection, she may take a portion, that is, be confined to the realty alone. 
This would be inverting the order of things. An election in lieu of 
dower, necessarily supposes the previous ascertainment of dower itself. 


| The act itself furnishes an illustration of the intention, as well as the 
ability on the part of the legislature, in plain and distinct terms, to pro- 


vide a substitute for dower, as may be seen in the 3d sub-division of the 
3d section where an election (indefinite. however, as to time, ) is given to 
the widow with children by a former marriage totake certain proper- 
ty, real and personal. But her dower in both kinds of property had al- 
ready been fixed by the Ist and 2d sections. This right of election is 
“in Kieu of dower,” thus settled and is so expressed. 3 

2. Here was a large bequest of household furniture and other person- 
al property, but no declaration of non-acceptance by the widow, as re- 
quired by the 10th section of. the act. Here again is a peculiar feature 
inour law, which makes personalty, a part of the wife’s dower. It is 
admitted that the apparent intention of this part of the act, is to deprive 
the widow of dower in any lands devised by will, where, under that will, 
she takes an interest in lands as devisee. But the 10th section on ex- 
amination will be found broad enough to include under the word ‘‘pro- 
visions,” a case in which personalty alone is given. The utmost that 
can be contended for is that the legislature designed securingy so far 
as was practicable, a competent or shitable provision for widows. It is 
unquestionable that in many instances, this can be done quite as effectu- 
ally, and sometimes much more so, by a testamentary provision in per- 
sonalty, or by devising an estate in lands. Should the proyision be 
deewed inadequate or precarious, the widow has simply to decline it, to 
ascertain which fact, an ample opportunity is given her. Suppose then 
the case of a bequest of personalty, in a large amount, far exceeding 
the distributive share of the widow, perhaps two-thirds of the estate in 
value, and that this be accepted by her. Could it be said that thus she 
was unprovided for, that this was a case of intestacy, as to her, within 
the meaning of the act? We hold not. So long as the statute includes 
personalty within the dower, and makes no distinction between the des- 
cent of teal and personal property, that would not seem to be a reason- 
able construction of this part of the act, which confines its operation to 
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real estate: the effect of which view is not to exclude the widow from 
dower in such real estate, as had been conveyed by the husband durin 

coverture, and to which she had not relinquished her right, but to deny 
her any participation in such estate as may be left at the time of his de. 
cease. See 2d Dig. Equity Reports 338, under a similar statute. F 


Gaucte & Bates, for defendant in error. 


POINTS AND AUTHORITIES. 


1. That the Ist section of the law of dower, Revised Code, 228, es- 
tablishes the general rule, that a widow is to be endowed of one-third 
of the real estate for her life. 

2. That the 3rd section of that law is in the nature of an exception. 

3. That if a widow fails to make any election under the 5th and 6th 
sections of the law of dower, she must be endowed under .the Ist sec- 
tion. 

4, That the bequest in O’Neil’s will of furniture in lieu of the $150 
allowed to the widow by law, has no effect upon her claim for dower in 
the real estate. 

5. If the widow does not elect, and there is no provision in regard to 
the consequence, ‘is not the act to be construed, as if the clause about 
election was not in the statute? 


Scott, J., delivered the opinion of the court. 


This was a proceeding instituted by motion in the probate court of 
St. Louis county, in the name of Mary O’Niel, widow of Hugh O’Niel, 
deceased, for the recovery of a portion of the rent of the real estate of 
said H. O’Neil, under the 12th section of the 6th article of the act 
respecting executors and administrators, which directs that until a 
widow’s dower is assigned, the court shall order such sum to be paid to 
her out of the hire of slaves, and rent of real estate, as shall be in pro- 
portion to her interest in the slaves and real estate. It appears that 
Hugh O’Neil died seized of real estate without a child or other de- 
scendant leaving a will by which he bequeathed to his wife all his 
household furniture and personal property, on the premises occupied 
by him at the date of his will, in lieu of the sum of $150 to which she 
would otherwise be by law entitled. Mary O’Neil made no election, 
whether she would take under the first or the third section of the act 
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concerning dower, nor did she file any renunciation of the provision 
made for her in the will of her husband. On hearing the motion, the 
probate court ordered the administrator with the will annexed, to pay 
over one-third of the rents of the real estate tothe widow Mary O’Neil. 
From this order an appeal was taken to the circuit court, where it was 
afirmed, and the cause is now brought to this court. 

The question submitted for determination, is, whether Mary O’Neil, 
the widow, having made no election, is entitled to any dower, and if en- 
titled, under which section of the act respecting dower, shall it be as- 
signed ? 

Let it be borne in mind, that the first section of the act concerning 
dower, is general in its terms and applies to the widows of all husbands 
whatsoever, without regard to circumstances; and the first clause of it, 
except so far as it relates to uses, is declaratory of the common law. 
The words are, that every widow shall be endowed. If legislation had 
ceased here, every widow would have been provided for, none could 
have complained that they were overlooked. The third section on the 
other hand is partial in its terms, it provides for a particular class of 
cases, and does not enact that the widow of every such husband shall 
be endowed, but shall be entefled &c. Had no other provision been 
made, than is contained in this section, most widows would have been 
left without dower or any thing in lieu of it. 

Because the common law respecting dower has been changed in some 
particulars, it cannot therefore be maintained that the whole system in 
relation to that subject is repealed. The common law being the sub- 
stratum of all our laws, its rules prevail unless repealed expressly, or 
by necessary implication. Ifthe rules of the common law be applied 
in determining which of the two sections, above referred to, shall give 
dower, no question can be left onthe mind. By the common law, dower 
is a title inchoate from the date of the marriage, and becomes consum- 
mate by the death of the husband. It is an interest which attaches on 
the land as soon as there is the concurrence of marriage and seizen, 
4 Kent, 50; Cruise, tit. Dower; Coke, Lit. Now if dower is an in- 
choate title, and has its existence from the concurrence of marriage and 
seizen, it can have no relation to the 3rd section of the act, because 
when the marriage is solemnized, if there be a seizen at that time, it 
cannot be ascertained whether the circumstances will ever arise under 
which it can attach. This objection does not apply to the first section 
of the act. It would seem then to follow, that this section was de- 
signed to give dower, and the third was intended under certain circum- 
stances as a substitute to it, to entitle a widow to which, it was neces- 
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sary that she should have declared an election totake it. The doctrine 2 
is, that when an election creates the interest, nothing will pass until an atte 
election is made; and if no election can be made, no interest will arise. wit 
1 Coke, Lit. 523. United States vs. Grundy & Thornburgh, 3 Cranch. J 
337. There being then no interest under the 3rd section, previous to by 
an election, and no election having been made within the time pre- mo 
scribed by law, none could afterwards arise. But if an interest existed ac 


under the first section, previous to any election, as it has been endea- 
vored to be shown, and as that interest would still continue, until it was , 
divested by an election lawfully made, it must follow, that that section | 
gives the rule by which the rights of the defendant in error are to be 
ascertained and determined. 

As to the objection, that the widow not having filed a renunciation of 
the provision made for her by the will of her husband, in accordance 





with the 10th section of the act concerning dower, she is not therefore of 

entitled to be endowed; it can only be necessary to observe that the 10th ™ 
section and the one preceding it, only relate to devises of real estate, 

and the provision made for the wife by the will, being only of personal ” 

estate, she was under no obligation to renounce that provision, in order ™ 

to entitle her to dower in the real estate. n 

Judgment affirmed. le 
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SIMON DARNE vs. MARGARET BROADWATER. | 


1. An improper refusal to grant a continuance is error, and is available as well where a non- 
suit is taken, as where a trial is had. 

2. A witness residing eighteen miles from the place of trial was summoned on the 11th. The 
cause was set for trial on the 13th, but not tried until the 15th. Held, that this was due ( 

diligence. 


APPEAL from Callaway Circuit Court. 


Davin Topp, for Appellant. 


POINTS AND AUTHORITIES. 


The appellant insists : 
1. That an inferior court must exercise sound legal discretion in mat- 
ters of continuance, and such opinion is revisable by this court. 
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2. That reasonable diligence was used by the party, to procure the 
attendance of the witness by a summons five days before trial, for a 
witnessin the same county but eighteen miles from the place of trial. 

3. That after a witness is summoned, that he should be waited upon 
by the party, and a promise is made to attend under the summons, is 
more ilian reasonable diligence, and of itself should entitle the party to 
a continuance. 1 Mo. Rep. 501; 3 ib. 21; 3ib. 90; 6 ib. 444. 


Leonarp, for Appillee. 


POINTS AND AUTHORITIES. 


1. The refusal of the circuit court to allow the plaintiff a continuance 
of his cause, cannot be assigned for error, when the plaintiff upon such 
refusal voluntarily suffers a non-suit. 

In all the cases in this court where judgments have been reversed on 
account of the refusal of a continuance, there were trials, and verdicts 
and final judgments againts the party complaining. McLane vs. Har- 
ris, 1 Mo. Rep. 501; Riggs vs. Fenton, 3 Mo. R. 28; Porter vs. MeCul- 
lough, 6 Mo. R. 444. 

2. The affidavit does not shew due diligence on the part of the plain- 
tiff, in endeavoring to procure the attendence of his witness. Green- 
leaf’s evidence. 363; Hammond vs. Stuart, 1 Strange, 510; Mason vs. 
Henderson, 3 Monroe Rep., 293. 


Napton, J., delivered the opinion of the court. 


This was an action of assumpsit instituted in the Callaway circuit 
court, the writ being returnable to the October term, 1843, of that court. 
Issue was taken at that term, and the cause stood continued for the 
April term, 1844, and was set for trial on the 6th day of that term, 
which was 13th April. The case was not reached until Monday the 15tl 
day of April, when the plaintiff moved for a continuance. The motion 
being overruled, the plaintiff took a non-suit, and moved to set it aside, 
which being overruled, the plaintiff excepted, and the only matter of 
error assigned in this court is the refusal of the circuit court to grant 
the continuance. 

The motion for a continuance was supported by the affidavit of the plain- 
tiff, which stated that Dr. James Saunders was a material witness; that 
the facts expected to be proved by him, could not be proved by any 
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other witness ; that the witness was duly summoned; that the affiant 
called on the witness onthe day preceding the day of trial, who admit- 
ted that he had been summoned and promised to attend ; that the cause 
of the witness’s absence was unknown to affiant, and -was not by 
lis connivance, &c. The subpcena was issued on the 8th April, and 
served on the 11th. It appeared that the witness lived eighteen miles 
from the place of trial. The case was sect for trial on the 13th, but did 
not in fact take place until the 15th. 

The only objection urged to the sufficiency of the facts proved to 
show due diligence on the part of the plaintiff, is that the subpoena was 
not served in time to enable the witness to put his affairs in order, and 
travel to the place of trial. We are unable to see the force of this ob- 
jection, andif it were entitled to any weight it would seem that the ex- 
traordinary diligence of the plaintiff in calling on the witness the day 
before the trial, and procuring his promise to attend, without any cb- 
jection by the witness on account of time, would be sufficient to obvi- 
ate its force. 

The refusal to grant a continuance is a matter of error, as has been re- 
peatedly adjudged by this court; and though it has been suggested that 
these adjudications have been made in cases where a trial was had, no 
good reason is perceived why the principle is not equally applicable to 
cases where a non-suit is submitted to, and the consequent expense of a 
useless investigation saved to the parties. 

Judgment of the circuit court will be reversed and the cause reman- 
ded for trial. 





RAYMOND vs, JEWELL. 


1. A, by deed, conveyed a tract of land to B. By a postscript thereto, A bound himself to 
deliver possession on a specified day, and further agreed that in the event of a failure so 
to deliver possession, B requesting it, he would pay all damages, &c., sustained by such 
failure. Held, that in ejectment ‘brought by B, it was not necessary to showa request, but 
that the last agreement, did not affect the agreement to deliver possession. 

2. A bond from B to H, by which B agreed to convey the land to H, on payment of a stipu- 
lated sum, on a certain day, providing that if the money were not paid on the day fixed, 
the bond should be void, and giving to H possession until a failure to pay the purchase money. 


Heid, not sufficient to establish an outstanding title in H, without proof of payment at the 
day fixed. 
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APPEAL from Boone Circuit Court. 


Harpven for 4ppellant. 
POINTS AND AUTHORITIES. 


The appellant by his counsel, will rely upon the following points and 
authorities in this court, to reverse the judgment of the circuit court. 

1. That the deed of conveyance from Raymond and wife, to plaintiff, 
for the land sued for, upon its face shows that the defendant was not 
bound to deliver up the possession of the Jand, until requested so to do 
by plaintiff; and that there is no evidence in the cause showing such: 
request of defendant by the plaintiff, prior to the institution of this 
suit. 

2. That by the deed from the defendant to plaintiff, the defendart 
covenanted with plaintiff that in lieu of the possession of the land, plaintitf 
was to accept, as satisfaction for the non-delivery thereof to the plaintitt 
upon request, damages commensurate with the injury that plaintiff might 
sustain on account thereof, and the plaintiff hath given no evidence that 
the defendant failed to comply with his contract wpun request to per- 
form it, in this particular. 

3. That the deed of bargain with Hadwin, to sell and convey the 
land, and thereby delivering the possession of the land to Hadwin, sub 
sequent to the sale thereof by defendant to plaintiff, was evidence con- 
ducing to show that Hadwin had a right to the possession of the land, and 
not the plaintiff, and therefore ought to have been received and consid- 
ered as evidence, and not excluded by the court in deciding the cause, 
in the absence of proof conducing to show that Hadwin had forfeited 
his right to the possession of the land under said deed. 

4. That the court erred in sustaining the motion of the plaintiff, to 
exclude defendant’s evidence, as well as overruling tle motion of defen- 
dant for a new trial, and in arrest of judgment, for the reasons therein 
stated. 


Lronarp & Gorpon, for Appellee. 
POINTS AND AUTHORITIES. 


1. The outstanding right in Hadwin to the possession, terminated on 
the first day of January, 1842, if he failed on that day to pay the pur. 
chase money: Wright vs. Moore, 21, Wend. Reports 230. 
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2. The burthen of proving the payment of the purchase money on 
the day appointed, was on the defendant, and upon his failure to prove 
it, the paper writing was properly disregarded: Greenleaf’s Evidence, 
265. 


Napton, J., delivered the opinion of the court. 


This was an action of ejectment in the Boone circuit court, instituted 
by Jewell against the appellant, to recover the possession of a lot of 
ground in the town of Rocheport. 

The case was submitted to the court. 

The appellee gave in evidence a deed for the land in dispute, from 
Raymond and wife to himself, to which was annexed a postscript, con- 
taining an agreement to deliver possession of the premises to the ap- 
pellee on the Ist of December, 1840, and in the event of their failure so 
to do, the said Jewell requiring the possession, they agreed to pay such 
damages, &c., as might be sustained in consequence thereof. The ap- 
pellee also proved possession of the premises in Raymond and wife, from 
the date of the deed, to the time of instituting the suit; and also gave 
evidence of the value of the rents and profits. 

The appellant on his part, offered in evidence an agreement between 
Jewell and one Hadwin, executed in January, 1841, convenanting to 
convey to said Hadwin the land in controversy, upon the payment of a 
stipulated price, on or before the first of January, 1842, but stipulating 
that if the money was not paid on the day mentioned, the deed was to 
be void. By the terms of this agreement, Hadwin was to have possess- 
jon of the land, until his failure to pay the purchase money, on ihe day 
fixed in the contract. 

Upon this evidence the court was called upon to disregard the decd 
from Jewell to Hadwin as being insufficient to show an outstanding 
title; and the court being of this opinion, the appellant excepted and 
brings the case here by appeal. 

Two errors are assigned. The first is, that the court erred in giving 
judgment for the appellee, when there was no proof of any demand made 
by the appellant for the delivery of the possession. This objection 
seems to be based upon the supposition that the agreement of Raymond 
to pay damages for failing to deliver the possession when required, had 
the effect of controlling and annulling the covenant which immediately 
preceded it, and which required the delivery of the premises on a 
specified day. But the covenant to deliver possession on the lst De- 
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cember, 1840, we consider as specific and unaffected by the agreement 
to pay damages; and the latter may be construed to embrace only such 
special damages, over and above the rents and profits, as might be sus- 
tained by the failure of the appellant to deliver possession when de- 
manded. 

The second error assigned is the exclusion of the deed from Jewell 
to Hadwin. The bond was a conditional agreement to convey to Had- 
win, on a day specified. There was no proof offered that Hadwin had 
ever complied with the condition, and of course such a deed could not 
show an outstanding title. 

Judgment affirmed. 





HILL & RAYMOND vs. JEWELL, 


he facts of this case being similar to the preceding, the same order 
is made. 
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BOONE COUNTY vs, JAMES S. LOWRY. 


}. An officer cannot contradict the return of a writ made by him. A special return of fac:s 
shewing that he has discharged his duty will protect nim. But in actions against him 
he will be confined to the facts stated in his return, and cannot shew another and differ- 
ent state of facts in his defence. 


ERROR to Boone Circuit Court. 
Topp anv Gorvon for Plaintiff in crror. 
POINTS AND AUTHORITIES. 


The plaintiff insists to reverse the judgment : 

1. That the officer is estopped by his return, and no evidence can be 
given by him to shew property levied on by him as debtors property be- 
longs to a stranger. 5 Wend. Rep. 207; 2 J. J. Marshall, 26; 3 Mar- 
shall Rep. 412-393; 1 Litt. R. 17; 3 Litt. R. 41; 1 J.J. Marshall, 12, 
6 Mass. R. 325; 15 Mass. R. 83; 9 Mass. R. 388; 3 Monroe R. 351; 
2 Hen. and Menf. 105; 1 Litt. Rep. 16. 
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2. That the interest of a pawnec, pledgor, or one having the genera} 
property in goods, can be sold by execution. 2. B. Monroe’s Rep. 41; 
10 Wend. R. 318; 4 Wend. R. 292; 2 Bacon, 715. 


Kirtiey, fur Defendant in error. 


POINTS AND AUTHORITIES. 


1. The defendant’s counsel will insist that the evidence given on de- 
fendant’s part, was competent and proper. 

It was competent and tended to show that the corn never was Burch’s. 
It never had been in his possession. The purchase was conditional and 
without, and until the purchase money was paid, his right to the corn 
or even the possession of it, did not vest. Burch, also, as we insist, had 
a clear right to pledge the boat, and put it into Pettus’ possession, and 
beyond his own control to secure that payment. 

The constable could not rightfully divest Pettus of that possession, 
and certainly none to compel him to part with his own corn, upon other 
terms than those of hisown making. Ht could not rightly be said the 
plaintiff was injured, in legal contemplation, because the constable had 
failed to sell Hunt’s or Pettus’s property, to pay Burch’s debt. In other 
word’s it could be no legal injury to the plaintiff, that the constable did 
not continue a trespasser, because he began by being one, to the rights 
of strangers to the execution. Fuller vs. Holden, in 4 Mass. R., 498 
-502, decided by Chief Justice Parsons, fully sustains this position. 
See also statute concerning executions, Revision 1834, § 18 and 43. 
King vs. Bailey, 1 semi-annual part vol. 8, Mo. R, 332. 

2. Upon the basis of the foregoing proposition, the instructions given 
embrace the law of the case, and those asked by plaintiff’s counsel were 
properly refused. 


Narrton, J., delivered the opinion of the court. 


This was a suit upon the official bond of Lowry, as constable of Mis- 
souri township} in Boone county. Several breaches are assigned, and 
among others, that the defendant levied on certain property of the de- 
fendant, but failed and neglected to make sale of the property so taken» 
according to law. 

Upon the trial, the plaintiff proved a judgment against W. S. Burch 
and R. N. Todd, for debt, damages and costs, an execution issued there- 
on, and the following return: “ Levied this execution on one boat and 
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load of corn, supposed to be one hundred and thirty or forty barrels of 
corn, shown to me as the property of W. S. Burch by R. L. Todd, the 
son of R. N. Todd, this 7th March, 1840, and on the 8th March, 1840, 
Stephen Pettus became the claimant of the corn and boat, and demanded 
a jury. I then summoned Stephen Pettus, Sandy Johnson, Thomas 
| Jefferson and Isaac Bledsoe, jr.,as a guard to guard said boat and corn, 
till I could get back with a jury, and when I got back to the place where 
Ileft the boat and corn, it was gone, and said guard was gone, this 9th 
March, 1840. Returned not satisfied. No other goods and chattels 
found whereon to levy in Missouri township. This 21st April, 1840. 

4. 3: DOWRY, C. M. Tb." 

The defendant then offered evidence to prove that the boat and corn 
did not belong to W. S. Burch at the time of the levy. This evidence 
though objected to, was admitted by the court, and the court instructed 
the jury that if the property mentioned in the constable’s return as le- 
vied on, was not, at the time of such levy, the property of Burch, they 
must find for the defendant. To this instruction, as well as to the ad- 
mission of the testimony on which it was based, exceptions were taken, 
The plaintiff submitted to a non-suit, and moved to set it aside, because 
the court had admitted illegal evidence and had given illegal in- 
structions. The motion being overruled, the case is brought here by 
appeal. 

The on'y question is, whether the evidence tending to show that the 
property levied on was not the property of the defendant in the execu- 
tion, was admissable. 

It seems to be conceded as a general and well established rule of 
law, that the officer cannot contradict his returns. A special return of 
the facts will always protect the officer, if the facts so returned shew 
that he has discharged his duty. In the present case the return is a 
special one, and must be taken to embrace a statement of all the facts 
upon which he relied for a justification of his official conduct. Is the 
fact, that the defendant was not the owner of the goods levied on, one 
of the facts detailed in the return, or can it be inferred from its lan- 
guage? In other words, is it a return of nulla bona, or aspecial return 
of facts, which amount toa return of nulla bona? If so, the officer is 
clearly not liable. For if he levies on property which he afterwards 
discovers, either by the verdict of a jury, or by any other sources of 
information, to be the property of a stranger, the law does not require 
him to commit a trespass, or to commit a second trespass because he has 
ignorantly been guilty of the first. 

The return of the constable is, that he levied on property shown to 















































































SUPREME COURT OF MISSOURI, 





Boone county vs. James S. Lowry, 








him as the property of the defendant ; that the property was claimed by 
a stranger, and that whilst engaged in summoning a jury to try the right 
of property, it was rescued from the possession of those to whom he 
had entrusted it. 

Here is a return of a levy, and a levy upon property which appears 
amply sufficient to satisfy the judgment. This property was believed 
to be the property of the defendant, and the only reason suggested by 
the return, for not selling in pursuance of the levy, is the rescue. This 
execution of the plaintiff is discharged in point of law. Ladd vs. 
Blunt, 4 Mass. Rep. 402. Bailey vs. Freneh, 2 Pick. R. 586. Sup- 
pose the officer, in executing a capias ad satisfaciendum, returns a 
rescue, and in an action for his misconduct, he offers to prove that the 
defendant was privileged from arrest. The proof offered shows that 
the plaintiff has not been damnified, any more than the plaintiff in the 
present action has been injured by the negligence of the officer, in 
suffering the property levied on, to be rescued. But the return of the 
arrest has discharged the writ, and the effect of the proof is that there 
was no arrest. So in the present case, the effect of the evidence 
offered, is, that there was no levy, for a levy upon the goods ofa 
stranger was illegal. So that at least, in order to let in the evidence 
given in the court below, we must hold the return to be a virtual return 
of nulla bona. 

The case of Fuller vs. Holden, (4 Mass. R. 501,) though differing 
in many particulars from the present, is, certainly decided on grounds 
which if tenable, would fully justify the affirmance of this judgment. 
There may be peculiarities in the statutes of that State, which enabled 
that court to reconcile that opinion with what they subsequently held in 
Gardner vs. Hosmer, (6 Mass. R. 317.) In the last mentioned case, 
the principle is fully recognized, that an officer, in an action against 
him cannot be permitted io contradict his return. In the first ease, the 
action wasion the case for damages alledged to have been sustained by 
reason of a neglect of duty on the part of the officer, in failing to levy 
an execution upon property he had previously attached. The officer 
had returned to the final process, that the property attached had been 
rescued from his possession, and upon the trial he offered to prove that 
the property so attached, was in fact the property of the persons who 
had rescued it. The evidence was rejected by the judge who tried the 
cause; but the supreme court declared in their opinion, reversing the 
judgment, that the defendant might prove that he had been guilty of no 
neglect, and that the proof he offered did show that he was in no default. 
The question in relation to the propriety of allowing the officer’s re- 
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turn to be contradicted, was not adverted to in the opinion of the court. 
The court virtually held, that the officer might admit in his return that 
he had been guilty of a neglect of duty, and still be permitted to show 
in evidence that in fact he was not guilty of any neglect prejudicial to 
the plaintiff in the execution. In other words, he was permitted to con- 
tradict his return. 

The authority of the case of Fuller vs. Holden is very much weak- 
ened by the subsequent opinion of the same courtinu the case of Gard- 
ner vs. Hosmer. It is difficult to see why the rule of law adopted in 
this last case, was not applicable to the facts which existed in both the 
cases. 

Suppose the officer in the case now before this court, had returned 
that he had levied on certain property of the defendant in the execu- 
tion, and that before a sale, it had been taken from his possession.— 
Would the admissibility of the evidence showing that the property be- 
longed to a stranger, be any more objectionable than under the return 
as it now stands? We thinknot. The ground assumed by the court of 
Massachusetts, is, that the defendant may give in evidence facts which 
show that the plaintiff has not been damnified, and if the property le- 
vied on, does not in truth belong to the defendant in the execution, the 
plaintiff has not been damnified any more where the officer returns his 
execution as having been levied on the property of the defendant, than 
when he returns, that he has levied on property shown to him as the 
property of the defendant. The form of the return can make no differ- 
ence, if the principle of the case of Fuller vs. Holden be a true one, 
and the liability of the officer is to be settled, not by his return, but by 
the facts of injury or no injury to the plaintiff in the execution. 

But this is not the proper criterion. ‘The officer should make a legal 
return, or if he prefers a statement of facts, he must state all the facts 
on which he relies. He cannot be suffered, either on principle of law 
or sound views of public policy, to put the plaintiff off his guard by a 
partial return of the facts, inducing a belief that the offlcer is responsi- 
ble, and afterwards come in and show another and different state of 
facts, which had they been stated in the return would have exonerated 
him from all responsibility. 

Judgment reversed an] cause remanded. 
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SEE vs. BOBST. 


1. [t is error inthe circuit court to allow amendments to be made, except upon terms not 
preiudicial to the rights of parties. 


APPEAL from Montgomery Circuit Court. 


Napron, J., delivered the opinion of the court. 


This was an action of forcible entry and detainer, originally brought 
before a justice of the peace by Bobst against See. A judgment by de- 
fault was entered by the justice against See, and from that judgment 
See appealed to the circuit court. 

The appeal was dismissed by the circuit court, and the case was 
brought to this court. In the opinion of this court, as may be seen by 
reference to it in8 Mo. R. p. 506, there had been in fact no judgment 
by default properly taken before the justice, the defendant not having 
been served with process, and the cause was therefore remanded to the 
circuit court for trial upon its merits. 

The circuit court, as it appears from the record now brought up, at 
the instance of the appellee, permitted the constable to amend his re- 
turn, and the return having been amended, the court then dismissed 
the appeal. 

The amended return reads thus: “Executed the within summons by 
leaving a copy of the same, together with a copy of the original com- 
plaint, at the usual place of abode of the defendant, Adam See, in Mont- 
gomery county, in the presence of a white member of his family, over 
the age of fourteen years, &c., &c.”’ 

Passing by the objection to the amended return, we are of opinion 
that the court erred in allowing the amendment, and dismissing the ap- 
peal. 

The general authority of the circuit court to allow its process to be 
amended so as to conform to the facts, is unquestionable. Where such 
amendments are permitted upon terms not prejudicial to the rights of 
either party, they are in furcherance of justice, and therefore unobjec- 
tionable. In the present case the appellant had a legal advantage 
which enabled him to obtain a trial upon the merits; and the appellee 
ought not to be permitted to deprive him of this position and assume 
the vantage ground himself with a view to turn his adversary out cf 
court upon a technicality. 
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The omission to make provision for setting aside a judgment by de- 
fault in the action of forcible entry and detainer, was no doubt an over- 
| sight. Whether the silence of the statute is to be construed as making 
a judgment by default forever obligatory, and beyond the control of the 
justice, as well as the appellate courts, or whether the courts would un- 
dertake to regulate the proceedings in forcible entry and detainer by 
analogy to the other actions in justices courts and allow the motion to 
be set aside, though not expressly given by statute, is no wise material 
in this case to determine; sickness, high waters, and a hundred casual- 
ties beyond the control of human foresight, may prevent a party defen- 
dant from being present at a return day before the justice. It would 
be productive of monstrous injustice, if in such cases the judgment by 
default which the justice must enter, should be beyond the reach of the 
justice himself, and of all superior tribunals. Upon this point, however, 
no opinion is given, for it does not arise in this case. 
Judgment reversed and cause remanded. 





NEWMAN vs. T .& L. A. LABEAUME. 


1, An award made on a submission under the act of 1835, concerning arbitrations, is in- 
complete until signed by the arbitrators, and attested by a subscribing witness. Unti; 
this is done, its delivery to the parties is nugatory. It may at any time after, be done. 
The attestation of the witness may be made on the return of the award, by the order of the 
court. 

2. Errors of law. or incorrect conclusions as to facts, are not sufficient to set aside an award. 
There must be under our statute, corruption, partiality, or some miscondct of the arbitra_ 
tors calculated to prejudice the rights of the parties. 


APPEAL from St. Louis Circuit Court. 
Sranpinc & Tirrany, for Plaintiff in Error. 


POINTS AND AUTHORITIES. 


I. Judgment should not have been entered on the award, because 
there were no subscribing witnesses, as required by statute. Revised 
Code, 71, § 6. 

1. The award was complete, and the office and character of the arbi- 
trators had terminated when the witnesses signed. Watson on arbitra- 
tion, 83 (9 Law Library.) 3 Greenleaf R. 85; 6 Easts R. 309; 4 Easts 
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R. 584; 8 Easts R. 54; Hardin’s R. 227; 2 Littell’s R. 54; 1 CoxeR. 
144; 1 Coxe R. 435. 

2. The proper oath was not taken by the arbitrators. 

II. The award should be vacated. Ist, for the partiality of Chad- 
wick, one of the arbitrators. 17 John. R. 410-417. See Revised Code. 
2nd, for the refusal to hear evidence as to S. B. Howard, and from books, 
5 Mun. R. 10; see also revised Code. 3rd, for refusal to have the 
books produced; for though afterwards the arbitrators looked into them, 
Newman did not have access to them, and L’s affidavits do not deny 
Newman’s statements. 4th, because Chadwick looked at the books and 
papers produced by Labeaume privately, after arbitration commenced. 
5th, because they go into the consideration of the charge of Newman 
that stock was charged to him at higher price than to Labeaume. 6th, 
because arbitrators exceeded their authority, to-wit: in allowing charge 
of Labeaume’s for settling up the concern, when this was not in the 
specifications. 


GamBLE AND Bates, for Defendant in error. 
Nartox, J., delivered the opinion of the court. 


During the pendency of an action of assumpsit in the St. Louis court 
of common pleas, brought by Messrs. Labeaume against Newman, the 
parties entered into an agreement under their hands and seals to submit 
that matter, and all matters in relation to a co-partnership formerly ex- 
isting between them, and all other matters in difference between them, 
to the arbitration of three persons, to wit: Seth A. Ranlett, Alfred 
Chadwick and Joseph Ridgway. The two former were chosen by the 
parties respectively, and the latter selected by the two first. By the 
articles of submission, the award was to be made on or before the 15th 
April, 1843, and was agreed to be entered as a judgment of the St. 
Louis circuit court. Each party was required to furnish a bill of items 
to the opposite party, and the arbitrators were not to take into consid- 
eration any items not included in such bills. An award was accord- 
ingly made on the 27th March, 1843, and drawn up in duplicate, and 
signed aud sealed by all the arbitrators, requiring Newman to pay 
sum of money to the Labeaumes. One copy was delivered to the 
Messrs. Labeaume, and the other to Newman. On discovery that the 
law required the award to be attested by subscribing witnesses, the 
copy of the award given to Newman was procured from him, without 
informing him of the purpose for which possession of it was desired. 
The copy handed to the Messrs Labeaume was also obtained, and each 
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copy was acknowledged by the arbitrators, in the presence of two sub- 
scribing witnesses, called in for that purpose, and after being thus at- 
tested, was re-delivered to the parties interested. All this took place 
onthe same day. The award was then filed in court, and a motion 
made for judgment thereon. A cross motion was made by the appellant 
to vacate the award, for the following reasons : 

1. Partiality in two of the arbitrators. 

2. Misconduct in refusing to hear testimony offered by the appellant 

3. Misconduct in refusing to order the production of certain books 
and papers, demanded by the appellant. 

4. Misconduct of Chadwick in examining the books and papers of 
the appellees’ privately after his appointment, and in coming to con- 
clusions thereon before the meeting of the arbitrators. 

5. Uncertainty of the award. 

6. Because the arbitrators exceeded their powers and imperfectly 
executed them. 

7. The allowance of five dollars per diem to the arbitrators. 

In support of the motion to vacate the award, sundry affidavits were 
filed. The affidavit of Newman, after giving a history of the matters 
in difference between him and the Labeaumes, according to his under- 
standing of them, alleges that Chadwick, one of the arbitrators, had 
previous to their meeting, had access to the books and papers of the 
partnership of T. Labeaume & Co., and had received private explana- 
tions from the said T. & L. A. Labeaume or one of them. Such at 
least, he states, was the inference he drew, from the acquaintance man- 
ifested by said Chadwick with these books and papers from the com- 
mencement of the arbitration, and his facility in comprehending the ex- 
planations given by the said T.& L. A. Labeaume. The affiant further 
stated, that during the progress of the arbitration, the said Chadwick 
manifested petulence and irritation, when objections were made, or ev- 
idence offered by the affiant, and refused to hear testimony, which he 
said would impeach the integrity of the said T. & L. A. Labeaume. 
The affiant therefore believed the said Chadwick to be prejudiced 
against him. The affidavit further states that the affiant offered to pro- 
duce evidence to show the dividends of the steamboat Howard, for- 
merly belonging to the partnership, and to show what sums of money 
were received of said partnership from the proceeds of said boat, evi- 
dence which the affiant believed to be essential to his interests, but 
which the arbitrators refused to admit. The affiant also declared, that 
he had called for the production of the books and papers of the new 
firm of T. Labeaume & Co., (of which he was not a member, ) expect- 
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ing to show by said books, that the new firm had received moneys, 
notes, &c., on account of the old firm, and not credited to said old firm, 
but the said T. & L. A. Labeaume refused to produce them, and the 
arbitrators refused to order their production, and the said affiant had no 
opportunity of examining them during the arbitration. The affidavit 
further states, that in order to ascertain the amount of freight properly 
chargeable on certain goods purchased in Philadelphia by T. Labeaume, 
to the affiant, the affiant required the production of the bills of lading, 
alleging them to be in possession of the said Labeaumes; but said 
Chadwick, arbitrator as aforesaid, declared it was unnecessary, and 
said bills of lading were not produced. The affiant objected to sundry 
items allowed said Labeaume, in the settlement by the arbitrators, 
and objected to the allowance made to the arbitrators for their ser- 
vices, &c. 

The affidavit of Jonathan Jones stated, that the affiant thought that 
during the whole arbitration, Chadwick seemed to be rather the advo- 
cate of the said T. & L. A. Labeaume, than one of the arbitrators; 
that from the acquaintance manifested by said Chadwick with the books 
of the old partnership of T. L. & Co., and his readiness in comprehen- 
ding the explanations of the Messrs. L., he inferred that said Chad- 
wick hid made a previous examination of the books, and had received 
explanations from the Messrs. Labeaume, or one of them, or their clerk. 
The affiant further stated that the account of the steamboat Howard, 
as kept in the books of said partnership was complicated, and that no 
definite result could be ascertained without long examination, and ex- 
planations from the book-keeper; yet from the commencement of the 
investigation said Chadwick seemed very well acquainted with the 
said account, and with the manner in which T. & L.A. Labeaume ex- 
plained said account. Said Chadwick also, in the opinion of the affiant, 
seemed to be irritated and excited when any claim was advanced by Mr. 
Newman, which said Chadwick thought, if allowed, would impeach the 
character of the said Labeaumes. The affiant also stated that the arbi- 
trators refused to cause the books of the new firm of T. L. & Co., to be 
produced. 

The affidavit of John R. Shepley, is confined to the conduct of Chad- 
wick and the other arbitrators, and in substance agrees with the state- 
ment of Newman and Jones, on this head. 

The counter affidavits in support of the award, were those of Ranlett, 
Ridgway and Chadwick. 

Ranlett states, that he was selected by Newman, as an arbitrator, and 
that he and Chadwick, (the arbitrator chosen by the Labeaumes,) se- 
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lected Joseph Ridgway, and that Newman upon being advised of the 
selection, appeared well pleased; that the arbitrators commenced the 
investigation on the 16th March, 1843, and proceeded therein, in the 
presence of the parties ; that the arbitrators neither rejected nor refused 
to receive any evidence offered by either party, unless upon a decision 
that it was irrelevant ; that they had before them all the books of the old 
firm of T. L. & Co., that when Newman demanded the production of 
the books of the new firm of T. L. & Co., the Labeaumes at first refused 
to produce them, but afterwards they were produced, and both sets of 
books were constantly before the arbitrators, and they were fully exam- 
ined. These books of the new firm were before the arbitrators after the 
second or third day, and the refusal to produce them at first, had no ef- 
fect on the ultimate decision of the arbitrators. That the arbitrators 
had before them the ledger of the s. b. Howard, and the cash book pro- 
duced by Mr. Newman, and everything that was necessary to a proper 
understanding of the affairs of the boat, and no evidence relative to 
the boat, necessary to an understanding of its affairs, was rejected, so 
far as the affiant recollected. All papersrequired by said Newman to be 
produced, were produced, except a certain bill of lading, which was 
lost, and the substance of which was sufficiently shown from memoranda 
furnished by Mr. Newman. 

As to sundry items of the settlement complained of in the affidavit of 
Newman, the affiant gives an explanation, not material to be noticed 
here. The affiant stated that Mr. Chadwick, one of the arbitrators, 
was a man of quick and ready mind, intimately acquainted with book- 
keeping, and withal, somewhat irritable, and although his temper was 
occasionally manifested during the investigation, the affiant believed he 
had an entire willingness to do justice to Mr. Newman; and in set-~ 
tling the final award, was willing to allow Mr. Newman every thing that 
could with propriety be claimed for him. The affiant concludes with 
expressing his entire satisfaction with the result, as being consonant to 
equity, &c. 

The affidavit of Ridgway, another arbitrator, states, that he at first 
declined acting, but at the personal solicitation of Mr. Newman, he 
finally consented. He confirms the statement of Ranlett, in relation to 
the production of the books of the new firm of T. Labeaume’& Co., and 
expresses about the same opinion in relation to Chadwick. 

The affiant of Chadwick states, that “the affiant never examined the 
books which were submitted tothe arbitrators, until after the arbitrators 
commenced their session, and so far as he recollects, never seen them 
before ; that Mr. Newman frequently volunteered to converse with him 
3 
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on the subject of dispute between the parties, after his selection as an 
arbitrator, and gave the affiant his views on the subject; that the sub- 
ject was also occasionally mentioned to him by one of the Messrs. La- 
beaume, but that his conversations with Mr. Newman were more fre- 
quent, more protracted and more in detail, and so far as the affiant had 
any knowledge. of the matter in dispute between the parties, previous 
to their sittings, as arbitrators, that knowledge was chiefly derived from 
the conversations of Mr. Newman.” His affidavit in other respects 
corresponds with those of Ranlett and Ridgway. 
The affidavit of the book keeper of the old and new firm of T. La- 
beaume & Co., was also filed, confirmatory of the award. 
: Upon these affidavits the circuit court refused to vacate the award, 


-but-entered up judgment on the same. 


The objections taken to this award are of a two-fold character, the 
first of which are based upon the forms of the submission and award, 
and the others arise from the conduct of the arbitrators. 

The objections to the attestation of the award, are placed upon the 
hypothesis, that after the delivery of the award to the parties, the ar- 
bitrators were functi officio, and their subsequent acts were void. In 
the cases cited by the counsel for the appellant, the law seems to be 
well settled, that after an award has been made, pursuant to the terms 
of reference, an alteration of the award, in any particular will not be 
permitted, and if made, will be a nullity. But the submission in the 
present case having been made under our statute, which requires the 
award to be attested by a subscribing witness thereto, the award was 
not completed until all the forms had been complied with. By the arti- 
cles of submission, it was agreed that the award should be made a judg- 
ment of the court, and by the 6th section of the act concerning arbitra- 
tions ( Revised Code, *35 p. 71, ) this could not be done, unless it was sub- 
scribed by the arbitrators and attested by a subscribing witness. Untill 
both these acts were done, the award was incomplete, and its delivery 
to the parties in this imperfect state, was nugatory, and could not divest 
the arbitrators of the power of proceeding to complete the formalites re- 
quired by the terms of submission. In all the cases alluded to above, 
an alteration had been made in the body of the award, after the award 
was complete. Here no alteration has been made, but a neglected for- 
mality is supplied. Had it been entirely omitted, the court was author- 
ized by the 10th section of our statute, to correct such defect. 

The oath taken by the arbitrators is also objected to, as insufficient. 
The statute requires them to swear ‘faithfully and fairly to hear and ex- 
amine the matter in controversy.” The oath taken was, ‘We do sol- 
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emnly swear that we will faithfully and fairly hear and examine the 
matter in controversy, submitted to us by Louis A. Labeame, Theodore 
Labeaume and Jonas Newman, trading under the firm of T. Labeaume 
& Co.; and that we will make a just award, according to the best of our 
understanding, in conformity to the articles of submission.” 

Had the words, “trading under the firm of T. Labeaume & Co., 
been omitted, no objection it is presumed, would have been taken to the 
form of the oath. The subsequent clause of the affidavit, which recog- 
nizes the duty of making an award “in conformity to the articles of 
submission,”’ we consider sufficient to show that these words were re— 
garded as mere words of description, and therefore merely superfluous. 

The remaining objections to the award, are founded upon the conduct 
of the arbitrators, as disclosed in the affidavits. 

Arbitrations being domestic tribunals, selected by the parties them- 
selves, and tending to terminate disputes at less expense than would be 
encountered in the ordinary courts of justice, courts incline to look up. 
ontheir awards with indulgence. Mere errors of law, or wrong con- 
clusions as to facts, will not be sufficient to set aside an award; but our 
statute has provided that there must be corruption or partiality, or some 
misconduct calculated to prejudice the rights of the parties. 

The temper displayed by Chadwick, one of the arbitrators in this 
case, during the investigation, however unbecoming a person selected 
to decide upon the rights of others, would not of itself be conclusive of 
either partiality or corruption. This irritability on the part of Chad- 
wick, and the facility with which he comprehended the complicated ac- 
counts of the Labeaumes, constitute the grounds upon which the charge 
of prejudging the matter is predicated. Chadwick positively denies 
that he had ever seen their books and papers previous to the trial; he 
denies that he had ever received any explanations from their clerks, ad- 
mits however, that Newman had frequently conversed with him-on the 
subject of his dispute with the Labeaumes, and that he had also been 
spoken to by Mr. Louis A. Labeaume, but he declares that so far as he 
had any knowledge of the questions in dispute, before the investigation 
commenced, it was chiefly derived from Mr. Newman. 

There are doubtless cases in which ex parte meetings or conversa- 
tions between an arbitrator and the parties to the submission, after the 

arbitrators had assumed the burden of investigation, would require a 
court to set aside the award. It does not appear in this case, when 
these conversations with Newman took place; nor does it seem that 
they could have had any influence upon the decision, as they were held 
with the party who now complains. Where the award itself is striking- 
























































SUPREME COURT OF MISSOURI, 





Newman vs. T. & L. A. Labeaume. 





ly unjust, or so grossly offensive as to create a presumption of partiali- 
ty or corruption, very slight circumstances in the conduct of the arbi- 
trators might be seized upon by a court as indicative of the spirit in 
which it was conceived. There is nothing of the kind pretended to ex- 
ist in this case. The settlement of a long and tedious partnership ac- 
count was involved, and though it is contended that some items were 
improperly allowed, on one side, and perhaps some rejected on the other, 
itis not shown to what extent, if any, injustice has been done. The 
conduct of Chadwick therefore which was certainly not entirely unex- 
ceptionable, should not of itself set aside the award. 

The exclusion of pertinent testimony is the second objection made to 
the proceedings of the arbitrators, and if sustained by proof, it is an 
undisputed ground for vacating the award. 

The excluded testimony complained of, relates to the steam boat 
Howard. Newman states that he offered evidence to prove what were 
the dividends of the steam boat Howard, received by the partnership 
(owning said boat) and that the books of the old firm of T. Labeaume 
& Co., had been so imperfectly kept, that the said partnership had not 
received the proper credit for the said sums so paid; which evidence the 
said arbitrators refused to admit. Ranlett says in his counter affidavit, 
“the arbitrators neither rejected nor refused any evidence offered by 
either of the parties, unless upon a decision that such evidence was ir- 
relevant; thaf they had before them the ledger and cash book of steam 
boat Howard, and all that was necessary to a proper understanding of 
the affairs of the boat, and to ascertain the dividends received by the 
firm of T. Labeaume & Co., and so far as recollected, no evidence of- 
fered by Newman, relative to the boat was rejected.” It will be ob- 
served that Newman does not specify the evidence he offered, and the 
statement of Ranlett and the other arbitrators is explicit that no evi- 
dence was rejected which had any tendency to throw any light upon 
the subject in dispute. It is obvious then, that unless the rejected tes- 
timony was stated, it is impossible for this court to determine whether 
it was properly excluded or not. 

The most material objection to the award is the refusal of the arbitra- 
tors to compel the production of the books of the new firm of T. La- 
beaume & Co., upon Newman’s alledging that these books would show 
that moneys had been collected on account of the old firm, which had 
not been duly credited to that firm. 

This refusal however was not persisted in, but on the second day of 
the session of the arbitrators, the books were produced, and as the ar- 
bitrators state, carefully examined by them, and continued before them 
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until the close of the investigation. Newman states that the books? 
were not so produced “as to be subject to his examination.” Nothing 
can be plainer than that an ex parte, or private examination of these 
books by the arbitrators without an opportunity being afforded to New- 
man or his counsel to examine them, would not be a bona fide produc- 
tion of the books, in the eye of the law, and would bear such evident 
marks of partiality as to vacate the award. The affidavits of neither 
party are very clear on this point, but it was the duty and would cer- 
tainly have been the interest of the complainant, if the fact had been as 
above suggested, to have placed this matter beyond dispute. His af- 
fidavit contains an intimation that the books were not subject to his 
examination; but how could this be, if they were produced, as the ar- 
bitrators declare they were, and constantly before them? For aught 
stated in Newman’s affidavit, he may have declined examining them 
after the first refusal of the arbitrators to compel their production. If 
this were the fact he could take no advantage now of the error com- 
mitted by the arbitrators. The inference that these books were pri- 
vately examined by the arbitrators without the knowledge of the com- 
plainant, which might have arisen from the affidavits of the arbitrators 
alone, is excluded by the affidavit of Newman himself, which seems to 
admit that the books were produced, and that he had a knowledge of 
that fact. If from any motive he did not see proper to avail himself of 
that production, it was his own fault. How this matter in fact was, we 
are unable to conjecture ; but whatever may have been the facts, it was 
inthe appellant’s power to have made them plain, and placed them 
beyond the reach of surmise. 

The fourth objection taken to the conduct of the arbitrators, is that 
Chadwick examined the books and papers of the Labeaumes privately, 
after the arbitration commenced. This objection is either resolvable in 
the preceding one, and so far has been already considered, or it is in- 
tended to declare the law to be that an arbitrator may not, after the 
commencement of the investigation inform himself in relation to the 
subject matter of controversy, by a private examination of papers pub- 
licly submitted. Such a proposition, it need scarcely be observed, is 
not tenable. 

The fifth objection taken by the appellant, is that the arbitrators re- 
fused to go into an investigation of the charge that the stock of C. Dun- 
seth & Co., was charged to Newman, at higher prices than the portion 
of the same stock taken by T. & L. A. Labeaume. 

The affidavit of Newman on this point is, “that it was agreed that the 
taking of the stock in the store of C. Dunseth & Co., should form the 
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basis for the taking of the stock in the store of T. Labeaume & Co., 
that is, that the same articles should be charged alike, in both accounts 
of stock, irrespective of the cost of the same; and that the other arti- 
cles in both stores should bear the same proportion to the original cost. 
That soon after the stock in the store of C. Dunseth & Co., was taken, 
the said Louis A. Labeaume, assisted by a clerk in the store, proceeded 
to take an account of the stock of T. Labeaume & Co. The said 
goods in the store of T. Labeaume & Co., except a small portion, of 
the value of about twelve or fourteen hundred dollars, which the affiant 
Newman received, were taken by the said T. & L. A. Labeaume at the 
prices put down in the account of stock before mentioned, which prices, 
it is alledged, were not regulated by the prices charged in the ac- 
count of the stock of C. Dunseth & Co.” It is further alledged in 
this same affidavit, that “‘the said arbitrators refused to go into an ex- 
amination, or to hear evidence upon the point that the accounts of 
stock in the store of C. Dunseth & Co. and in the store of T. L. & Co. 
were taken differently, and that the same goods were charged at differ- 
ent prices in the two accounts of stock, unless he, the affiant, would 
prove an express agreement, that the account of stock in both stores 
should be taken alike, the arbitrators giving as a reason for such opin- 
ion, that it was a sale, &c. 

‘The counter affidavits of the arbitratois on this point, is as follows: 
‘‘The arbitrators examined the invoice of the stock of C. Dunseth & 
Co., as the said stock was taken by and charged to the said Newman 
and found that the invoice at the prices charged, amounted to some sum 
above three thousand two hundred dollars, and that the stock was char- 
ged to Newman at the sum of three thousand dollars; that Newman 
took the stand or store occupied by C. Dunseth & Co., and immediate- 
ly commenced the new business of Dunseth & Newman, in the opening 
of which, the same stock taken by Newman from C. Dunseth & Co: 
was charged by him to Dunseth & Newman, at the invoice price, which 
was upwards of thirty-two hundred dollars. The arbitrators found that 
the stock of T. Labeaume & Co. taken by Theodore and L. A. La- 
beaume was charged to them at cost prices, and ten per cent. added to 


one-half said stock; that upon Newman’s taking the stock of C. Dun-, 


seth & Co., a bill had been furnished to him and no objection made as 
to prices, and the arbitrators considering the transaction in relation to 
the stock of C. Dunseth & Co. a sale to Newman, refused to make the 
prices in that invoice a basis for changing the prices in the account 
uf stock of T. Labeaume & Co., unless Newman would prove that it 
was agreed between the parties that the prices in the two stocks were 
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tobe the same. And yet the arbitrators in their final settlement of the 
business in order to equalize the parties and make an average upon the 
two invoices of C. Dunseth & Co. and T. Labeaume & Co., added the 
sum of three hundred dollars to the amount of the invoice of T. La- 
beaume & Co., and made their award upon the invoice thus increased, 
although they believed Mr. N. was not entitled to claim it as a strict 
right. 

The affidavit of McAdam, taken in support of the award, is “that he 
was the book keeper of the old firm of T. Labeaume & Co.—that the 
stock in the store of C. Dunseth & Co., was $3,204 20, and that after much 
debate between the said Newman and the Messrs. Labeaume, the said 
Newman agreed to take said stock at $3,000, and the transaction was 
in his opinion, a sale, &c.” 

The objection of the appellant is that the arbitrators would not allow 
him to show that the prices charged him, in the invoice of the goods of 
Dunseth & Co., were different from and of course at higher rates, than 
the prices of similar articles, as charged in the invoice of that portion 
which was taken by T. & L. A. Labeaume. The arbitrators deny this, 
but admit that they required him before he could demand that the in- 
voices should be placed upon the same footing, to prove that such was 
the agreement of the parties. It seems in truth that the arbitrators 
did investigate this matter, that they did examine both invoices, and that 
though they had thus decided against the appellant, as to his legal rights, 
they still allowed an addition of three hundred dollars to the bill of T. 
& L. A. Labeaume, in the final settlement, which with the two hundred 
previously stricken off from the invoice of Dunseth & Newman, was 
sufficient in the opinion of the arbitrators to effect an equitable ave- 
rage of the prices. How this may have been must depend upon the 
amount of the invoice of T. & L. A. Labeaume, which is not stated in 
either set of affidavits. 

The affidavit of McAdam, the book-keeper, directly contradicts the 
statement of Newman relative to an agreement that the prices of the 
two invoices should be alike. , 

The only remaining objections to the award is that the arbitrators 
exceeded their authority in allowing the Messrs. Labeaume for their 
services in settling up the concern of T. Labeaume & Co., there hav- 
ing been no such charge in the bill of specifications required by the 
submission ; it seems from the statement of Newman that by the arti- 
cles of co-partnership, the firm of T. Labeaume & Co. purchasedan inter- 
est in a steam boat, of which Newman was master, and it was agreed 
that whilst Newman was so employed, his co-partners, T. & L. A. 
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Labeaume shouldbe paid out of Newman’s share of the profits of the 
mercantile house, six hundred dollars per annum, each, for his services; 
but when Newman was out of employment they were to receive only 
five hundred per annum. Newman having been discharged by the 
owners of the boat, was during nine months out of employment, in con- 
sequence of which he claimed a deduction of one hundred and fifty dol- 
Yars from the twelve hundred dollars charged by the Messrs. Labeaume. 
The arbitrators as they state, believing that the services of the Messrs. 
L. in settling up the business of the firm was fully equivalent to the 
deduction claimed, allowed the Messrs. Labeaume the full sum claimed. 
It is not perceived how the allowance of the sum of six hundred dol- 
lars could be regarded as an act exceeding the authority of the arbi- 
trators, merely because the making of such allowance may have been 
drawn from facts not properly before them. It is admitted that the 
claim of the Messrs. Labeaume for the six hundred dollars per annum, 
was properly before the arbitrators, but the allowance of the whole 
claim is objected to, because the arbitrators, in justifying their decision, 
placed their refusal to make the deduction claimed by Newman on the 
ground of services rendered by the Labeaumes in settling up the part- 
nership concern of T. Labeaume & Co., for which services no charge 
had been made in the bill of specifications furnished by the Labeaumes. 
This claim of the Messrs. Labeaume for the six hundred dollars, was 
in the bill of particulars; the arbitrators allowed the whole claim, not- 
withstanding Newman insisted on an abatement to the amount of one 
hundred and fifty dollars; whether the arbitrators did right in allowing 


this claim or not, is not a question for our determination. The objec- ° 


tion taken rests wholly in the want of power in the arbitrators, and we 
think that objection is not sustained by the record. The objection is 
purely technical, and as such is unavailing. 

Upon the whole we think the circuit court committed no error in en- 
tering up judgment upon the award, and the judgment of that court is 
therefore affirmed. 





ANN DOUGLASS AND THOMAS L. DOUGLASS vs. ROBERT E. BAKER. 


1, In an action against a sheriff for failing to levy an execution, it is not necessary for the 
plaintiff to prove a demand of the money due on the exeeution, nor that the party bas 
been damaged. Under our statute the officer is liable for the full amount of the execu 

tion. 
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2, An officer is bound to execute a writ without delay. If, by delay, he become unable to 
execute a Writ which he might have executed, he is liable for damages. 

3. He is not justified for failing to levy an execution in his hands, by the passage of the 
act abolishing imprisonment for debt, if such writ could have been executed before the 
passage of that act. 


ERROR to Callaway Circuit Court. 
Topp, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


The plaintiff insists to reverse the judgment: 

1. That no demand of defendant for money is necessary, as this ac- 
tion is in tort. 

2. That the officer is bound to use due diligence to serve a capias. 

3. That the damages for neglect of duty in serving execution is fixed 
by law, and does not depend upon proof of actual injury sustained. 

4. Sheriff is bound to use diligence to levy execution. 1,J. J. Mar- 
shall, 551. 


J. K. Suxxey, for defendant. 


Tomr.ins, J., delivered the opinion of the court. 


Ann Douglass and Thomas L. Douglass brought their action of tres- 
pass on the case against Robert E. Baker, in the circuit court of Calla- 
way county, where judgment being given against them, they appealed 
to this court. 

The declaration states, that one Daniel Nolly was indebted to the 
plaintiffs on a judgment obtained in the circuit court of Callaway coun- 
ty,on 6th December, 1842, and that on that day, they sued out of the 
office of the clerk of the circuit court of said county, a writ of capias 
ad satisfaciendum, against the body of said Nolly; and also a writ of 
fieri facias, against the goods, &c., made returnable on the 5th day of 
April then next following ; which was on the same day delivered to the 
sheriff, the said Baker, to be executed and returned; and charges that 
Nolly was during all the time intervening betwixt the issuing and return 
day of said writ, within the county of Callaway, and that Baker, the 
sheriff, refused to execute it: by which means he lost his debt. 
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The judgment and execution were given in evidence. It was also in 
evidence, that on the first day of January, 1843, one of the plaintiffs 
told the sheriff to execute the writ on Nolly, by taking his body, and 
pointing to Nolly, who was passing along the street; and that the sheriff 
replied, he had heard the legislature had, or was about to pass a law to 
abolish imprisonment for debt; but that he neither promised to execute 
the writ, nor declined doing it. It was also in evidence, that Nolly, at 
the date of the execution, was notoriously insolvent, and still continued 
so; and that during the winter after the issuing of the execution, he had 
settled some demands against him, by assigning or otherwise transfer- 
ring notes. 

The defendant then gave in evidence a letter of the Secretary of 
State, to the sheriff of Callaway county, enclosing the act of 17th of 
January, 1843, by which, imprisonment for debt was abolished. He 
gave other evidence of the general reputation of the insolvency of Nolly- 

The plaintiffs prayed from the court the instruction following : 

1. If they believe from the evidence, that the defendant in the exe- 
cution was within the county of the officer in whose hands the capias 
was placea, and that he could have been arrested before the passage of 
the act of the Legislature abolishing imprisonment for debt, then, they 
will find for the plaintiff. 


The third instruction wag, that if the jury believe from the evidence, 


that the execution was not returned according to the command thereof, 
they will find for the plaintiff. 

It was charged in tlie declaration, that the execution was not returned 
according to its command, and the return made was, that no goods, &c., 
of Nolly, were found, and that his body was not taken on account of the 
passage of the law above mentioned. 

These instructions were refused, and the court on the motion of the 
defendant, gave the following instructions : 

1. That the jury must find for the defendant, unless plaintiff has 
proved a demand of the defendant, for the money in the execution. 

2. That the jury must find for the defendant unless they believe the 
plaintiff had been damaged by the failure of the defendant to arrest 
Nolly. ; 

The plaintiff excepted to the decision of the court in giving these in- 
structions, as they had before done to the decision of the court in re- 
fusing those asked by themselves. The plaintiff then took a non-sult, 
and afterwards moved to set it aside, for reasons filed, to wit : the giving 
and refusing the instructions as above mentioned. 

The cases cited by the defendant, to prove that the plaintiffs ought to 
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have made a demand of the sheriff, all relate to cases of motions against 
oficers for money received by them, and paid over; or of an agent or 
factor for his principal. 

This action is against a sheriff charged with a breach and neglect of 
duty. In the case of Dygert ads. Crane, Ist Wend. 534, it is decided 
that assupmsit will lie against a sheriff for money collected by him on 
an execution, without a previous demand. Much more then, will an 
action on the case lie against him for a breach of duty. Why make a 
demand for money, which he has failed to collect? The circuit court 
then committed error in giving the first instruction asked by the de- 
fendant. 

The 52d section of the act to regulate executions, p. 260, of the Di- 
gest of 1835, declares that, “If any officer to whom any execution shall 
have been delivered, shall neglect or refuse to execute or levy the same 
according to law, or shall take any property, or any such property shall 
be delivered to him by any person against whom an execution is issued, 
and if such officer shall neglect or refuse to make sale of such property 
so taken or delivered, according to law, or if such officer shall not re- 
turn any such writ according to law, or shall make a false return thereof, 
or after having taken the defendant’s body in execution, shall permit 
him to escape, and shall not have his body according to the command of 
the writ, then, and in any of the cases aforesaid, such officer shall be li- 
able to pay the whole amount of money, in such writ specified, or there- 
on endorsed, and directed to be levied.”’ 

This section of the act does not require the plaintiff to show that 
he has sustained damages by the failure of the sheriff to levy or execute 
the writ according to law, nor does it seem to leave it to a jury to decide 
the point. The highest evidence of the insolvency of the defendant in 
the execution would have been the return of the sheriff, such a return 
as the law at the issuing thereof required him to make. As authorities 
for this second instruction, the defendant, appellee here, cited, Patterson 
vs. Westervelt, 17th Wend. 543. The People vs. Adgate, 2 Cowan 504, 
and 4th Mc Cord’s Rep. 142. These reporters do not refer to any stat- 
utory provision, in their respective States, and seem to give us what their 
courts thought to be just in the several cases, and if we had no statute 
on the subject, the authority of these cases would perhaps be decisive 
of the case. But when our statute declares that the sheriff on failure or 
neglect to do his duty shall pay the whole, it would seem that the courts 
cannot leave it to a jury to decide what damage the plaintiffs ip 
the execution have sustained. The second instruction given for the 
defendant seems to me so be erroneous. 
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It certainly was the right of the plaintiffs in the execution to have 
the writ levied and executed as soon as it conveniently could be done 
after the delivery to the sheriff, and he had no rightto wait to see 
whether the Legislature would pass any act to abolish imprisonment 
fordebt, Every day that he delayed to take the body in execution 
after he discovered that there were no goods on which to levy, was 
another risk of the loss of the debt due. Had the body been taken the 
debtor might have satisfied the execution. It is not given to one man 
to know what another is able todo. It was testified that the defen- 
dant did after the issuing of the execution pay several demands in 
some manner. And it is reasonable to belive that if he had been taken 
in execution, he might have exerted himself to do something to satis- 
fy the execution. Waving the enquiry whether the act of the 17th 
January,1843, didtake from the plaintiffs, the right acquired by this 
execution to take the body, it is certain that they had it by that execu- 
tion until the passage of the Jaw, and the sheriff does not seem to derive 
any right from the old act to indulge debtors at the risk of the plaintiffs 
in the execution. The first instruction asked by the plaintiffs ought 
then I think to have been given. 

As the sheriff had not arrested the defendant in the execution before 
the passage of the act abolishing imprisonment for debt, we believe he 
had no right to do it afterwards. Because then the circuit court gave 
the two instructions prayed by the defendant and refused the first in- 
structions prayed by the plaintiff, its judgment is reversed and the case 
remanded. 


Narron, J. I concur in reversing the judgment. It was the duty of 
the sheriff to have arrested the defendant in the execution, when pointed 
out to him by the plaintiff, without regard to any expectation which he 
may have entertained in relation to the future action of the legislature. 





BAILEY vs GIBBS. 


1. Payment of the amount due upon an execution, and returning the same satisfied by an 
officer without the request of the defendant, does not cieate an implied promise to pay 
the debt by the defendant, on which assumpsit may be maintained by the officer. 
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Bailey vs. Gibbs. 





ERROR to Callaway Circuit Court. 


Tovp, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


The plaintiff insists to reverse the cause: 

1. That assumpsit will lie upon principles of equity when a benefit is 
conferred to defendant, or injury to plaintiff by defendant’s acts. 

2. That an officer holding execution upon a failure of defendants to 
pay it, upon promise, becoming responsible and paying it, can in assump- 
sit recover the money; and is upon a good legal consideration. 

3. That an attorney directing satisfaction of execution without re- 
ceiving the money, is no release of plaintifi’s right, or discharge to the 
defendants. 

4, That the officer returning satisfaction by order of plaintiff, and sat- 
isfying the plaintiff, as upon a false return, produces a discharge to the 
defendants, and such a benefit makes a legal consideration. 

5. That a return by order of plaintiff is not contradicted by evidence 
that an agent of plaintiff or his attorney of record made the order, for 
the maxim applies : “quod fecit per aliud, fectt per se.” 1 Bibb, 664; 8 
John, R., 361; 10 Ib. 220; 5 Peter’s Sup. Ct. R., 113; 5 Randolph, 639; 
6 Litt., 271; 5 Mon. 126; 1 J. J. M. 12. 


Gorpon anp Haron, for Defendant in error. 


POINTS AND AUTHORITIES. 


1. That the circuit court committed no error in rejecting the testi- 
mony of Nolley and Henderson, because it goes to contradict and im- 
peach the record of the return made by plaintiff, as coroner of the coun- 
ty. See 1J. J. Marshall, 12; 2 Ib. 26; 3 Monroe Rep., 351; Townsend 
vs Olin, 5 Wend. 207; 4 Monroe R., 399; 3 Litt. R., 44; 6 Mass. R., 
325; 15 Mass. R., 82. 

2. That the court below committed no error in granting defendant 
the instruction asked for. 

3. The plaintiff could not make the defendant his debtor by volunta- 
tily paying the debt of the defendant, without a previous request by the 
defendant, or subsequent promise to pay the same to the plaintiff. See 
Chitty on contracts, 591; 10 John. R., 361; 3 John. R., 434. 





SUPREME COURT OF MISSOURI, 





Bailey vs. Gibbs. 





Tompxins, J., delivered the opinion of the court. 


William H. Bailey brought an action of assumpsit in the circuit 
court of Callaway county, against Churchill J. Gibbs, and the judg- 
ment of the court being given against him, he appealed to this court. 

On the trial of the cause he gave in evidence a record of which it ap- 
pears that one Jefferson Garth, had obtained a judgment on motion inthe 
circuit court of that county, against the sheriff of that county and his se- 
curities, on which judgment and execution was issued, and delivered to 
the plaintiff, as coroner of said county, commanding him to collect the 
amount from James Campbell, sheriff, and Churchill J. Gibbs, the de- 
fendant and others, his securities, in his official bond. Several credits 
were endorsed on the execution, and it was finally endorsed thus: “I 
return this execution, satisfied in full, by order of the plaintiff, this 
6th day of August, 1842,”? and signed by the plaintiff as coroner. No 
money was in reality paid, but it was endorsed by the direction of 
the plaintiff’s attorney on the promise of another to pay. The attorney 
about that time, left the country. After the return of the execution, 
Garth the plaintiff in the execution demanded the money, due on that 
execution, and Bailey the plaintiff in this cause, to escape a law suit, 
paid what by his return appeared to be due. This was all the evidence 
given. Bailey then offered to prove by one Daniel Nolley, that whilst 
the said execution was in the hands of him, said plantiff, as coroner, for 
collection, two of the debtors, Gibbs and Johnson, to whom he (Nolly) 
was indebted, and for which they held separate notes on him, then due, 
applied to him for money to assist them in paying their shares of said 
execution ;—that he, Nolley, promised them to make wp the same except 
$35, which one Henderson promised to raise and pay for said Johnson; 
—that said Nolley called on James H. Tuel, an attorney at law of said 
court, and attorney of record of said Garth in the collection of this 
debt, a few days before the return day, and the witness (Nolley) prom- 
ised to pay the said Tuel, during the term of the court to which the 
execution was returnable, a sum over one hundred dollars for the said 
Gibbs and Johnson, and the said Tuel thereupon wrote a return upon 
the execution, for the plaintiff Bailey, as coroner, to sign, which was 
done in the witnesses’ presence, which return was that the execution 
was satisfied by order of the plaintiff ;—that the said Tuel gave no re- 
ceipt to the witness upon said return being made, nor were any credits 
given for any payment of the notes of the witness, held by Gibbs and 

Johnson, and the witness never paid Tuel the money, or the plaintiff 
Garth. 
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McEvoy, to the use of Nelson, vs. Lane and McCabe. 





The plaintiff then offered to prove by the above mentioned Hender- 
son, that he had promised to pay Tuel in like manner, thirty-five dollars 
for Johnson, but he had not done it. 

This evidence so offcred was rejected, on motion of the defendant, 
othe ground that it contradicted the record. The plaintiff excepted 
tothis opinion of the court. The defendant then moved the court to 
instruct the jury, that the plaintiff could not recover on the testimony 
he had given. The instruction was given and excepted to by the - 
plaintiff. He then took a non-suit with leave to set it aside, and after. 
wards during the term, he moved to set it aside, and for a new trial, be- 
cause 

Ist The court on the trial rejected competent evidence. 

2d. Because it misinstructed the jury. 

The circuit court overruled this motion, and the plaintiff excepted to 
its decision. 

Had the plaintiff, been requested by Gibbs to pay on this execution, 
the amount of Gibbs’ indebtedness, I am not able to see that it would be 
any contradiction of the record for him to prove that fact, nor indeed 
that what he here now proves, is any contradiction of any part of the 
record, except that part which states, that the return was made by the 
order of the plaintiff in the execution, and as he paid the money to the 
plaintiff he has injured nobody, and indeed the plaintiff in the execution 
alone had the right to deny the truth of that return. But he proves 
that he paid this money without the request of Gibbs, and moreover he 
proves no promise by Gibbs to repay the money. A promise to pay 
made after the payment, would have been a good consideration to sup- 
port an action in such a case as this. Nolley, according to the evidence 
promised Tuel, Garth’s attorney, to pay during thé term of the court, 
and Tuel wrote the return for Bailey to sign, as coroner. It does not 
appear that Gibbs was even present. If anybody is liable to Bailey, 
the coroner, on the implied promise, it must be either Nolly or Tuel. 
[tis not seen that the circuit court committed any error, either in re- 
jecting the evidence, or instructing the jury. Its judgment is af- 
firmed. 





McEVOY, TO THE USE OF NELSON vs. LANE anp McCABE, GarntsHexs. 


1. It not appearing from the record, upon what ground the circuit court, sitting as a jury, 
based its decision, if there be any evidence on which its finding could be predicated, it will 
not be disturbed. . 

- The answer of a garnishee is evidence in his favor, until disproved, 






SUPREME COURT OF MISSOURI, 





Von Phul vs. City of St, Louis. 





APPEAL from St. Louis Court of Common Pleas. 


Tomrxins, J., delivered the opinion of the court. 


Bie John McEvoy, suing to the use of Nelson, obtained a judgment 
against Henry H. Wright and Christian M. Leggett, in the St. Louis 
court of common pleas. Hardage Lane and Edmund McCabe, 
“were summoned as garnishees. They denied all indebtedness to 
Christian Leggett, one of the above defendants, and the court finding 
such answer to be true, gave judgment for the garnishees, Lane & 
McCabe. A new trial was moved for all the common reasons, and 
refused. 

On the trial of the cause, McEvoy gave in evidence a judgment ob- 
tained by one Moore and Christian M. Leggett, suing for the use of 
Leggett, against Hardage Lane and Edmund H. McCabe, dated 17th 
October, 1842. The judgment was obtained first before a justice of 
the peace, and afterwards on appeal to the court of common pleas, 
on 5th May, 1843. The judgment in the present case was given by 
the court of common pleas against McEvoy, in favor of Lane and 
McCabe, on the 8th May, 1843. 

No instructions or decisions of points of law were required by the 
court ef common pleas, and consequently it does not appear on record 
for what reason the court decided against the appellee. In the case 
of Knapp and Shea, decided at the last July term of this court, it 
was stated as the opinion of the court, that the answer of the garni- 
shees was admissible in evidence in their behalf. The court of com- 
com pleas did not then decide in favor of the garnishees without 
evidence. The court might not have believed in the identity of the 
parties. It was left to decide as well the law of the case as the credit 
due to the evidence. No instructions being asked, the judgment of the 
court will be affirmed. 





VON PHUL vs. CITY OF ST. LOUIS. 


1. The decision of the circuit court, sitting as a jury, will not be set aside, unless the 
record shew that the circuit court was called on to decide some question of Jaw, and 
that its decision was wrong. 





































ser 
tho 


C0! 


the 













































ment 
40Uis 
vabe, 
s to 
ding 
1e & 

and 


t ob- 
se of 
17th 
e of 
eas, 
_ by 
and 


ord 
ase 
, it 
mni- 
ym- 
out 
the 
dit 
the 


the 





JANUARY TERM, 1846. 





Von Phul vs. The’ city of St. Louis. 





APPEAL from St. Louis Circuit Court. 


A. Topp, for Appellant. 
POINTS. 


1. There is no proof that the board of health ever made the order 
served upon the appellant, nor that it was served upon him by an au- 
thorized person. 

2. The board of health had not authority to make the particular 
command in said order or notice. 

3. The nuisance complained of was caused by the wrongful acts of 
the appellee. 

4. It was the duty of the city to correct this nuisance. 


Tompxins, J. delivered the opinion of the court. 


This was an action commenced by the city of St. Louis, against Von 
Phul before the city Recorder. Judgment was there given against 
the defendant Von Phul; and he appealed to the circuit court, where 
judgment being again given against him, he appealed to this court. 
The cause was tried before the court without the intervention of a 
jury. Some evidence was given on each side. After the court had 
found its verdict and given judgment thereon, the defendant moved 
for a new trial: Because the verdict was against the evidence, and 
against law. 

No instructions appear to have been asked of the court as to the law 
of the case: This court is not inclined to reverse judgments of the 
circuit courts in cases where those courts have expressly decided no 
point of law. In such case, the appeal seems to be taken rather from 
the verdict of the jury than the decision of the court. 

In a case like this, where the court discharges the duty of a jury as 
well as its own peculiar duty, it seems more particularly necessary that 
the appellant should call on the court to decide the law arising on the 
facts detailed in the evidence. No such decision being made, this 
court feels no disposition to disturb the verdict rendered by the court 
sitting as a jury. 

The judgment of the circuit court must then be affirmed. 


SUPREME COURT OF MISSOURI, 





Young vs. Kelly. 





YOUNG vs. KELLY. 


1. Where evidence is given by each party to a suit, and no points decided by the court 
have been saved by a billof exceptions, the appellate court will not disturb a verdict, 
especially if found by the circuit court, unless it be glaringly wrong. 


APPEAL from Monroe Circuit Court. 
D. Topp, for Appellant. 


The appellant insists upon the following points to reverse the judg- 
ment of the inferior court. 

Ist. Because Young being surety only to the principal debt, is not 
co-security with Kelly in the same degree. The security of Kelly was 
personal to Fugate and for his benefit alone. Theobald on Princip. Se- 
curity, 202. Contribution only exists between securities in same degree 
and for the same debt, zbéd, 197. 

Assumpsit lies upon express or implied promise to pay; the law will 
not imply a promise by one surety to pay another who contracts per- 
sonally for the principal and for his benefit. 6 Johns. R. 177; 3 
Bibb 228. 

The recognizance on the appeal and judgment thereon, is a discharge 
of the original demand and the judgment on it; and when the security 
is discharged of the original demand, no recovery can be had for con: 
tribution. 


Krrtty, for Appellee. 


The record in this case presents the single question, whether there 
was evidence given to the judge which warranted his finding in favor of 
Kelly for any amount? 

I rely and shall insist upon the point that the verdict was right. 

By the Ist section of the Ist article of the act to establish justices 
courts and to regulate proceedings thegein, it is provided, “That every 
justice of the peace is authorized to hold a court for the trial of all ac- 
tions in the two next sections enumerated; and to hear, try and deter- 
mine the same according to law and equity.” In the 2d section of the 
same article, jurisdiction is given to justices of the peace over all ac- 
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Helm vs. Bassett. 








tions of debt, covenant and assumpsit, and all other actions founded on 
contract, when the debt or balance due, shall not exceed $90. See 
Statutes of Missouri, 1835, p. 348. 


Tomrxins, J., delivered the opinion of the court. 


Abram Kelly commenced his suit before a justice of the peace in 
the county of Monroe, and judgment being given against him, he ap- 
pealed to the circuit court in that county. 

When the cause was brought into the circuit court neither party re- 
quiring a jury, it was submitted to the circuit court sitting to try the 
cause, both as judge and jury. A new trial was prayed for all the com- 
mon reasons, and refused. Much evidence was given by each party to 
the suit, and no instructions were asked by either; that is to say, the 
court was asked to decide no point of law arising on the evidence given, 
although such instructions or decisions might well have been asked.— 
The 31st section of the act to regulte the practice in the supreme court 
on appeals and writs of error in civil cases, directs that, ““No excep- 
tion shall be taken in an appeal or writ of error, to any proceedings in 
the circuit court except such as shall have been expressly decided by 
such court.” 

The court as before observed was required to decide no point of law; 
this court then cannot tell whether or not it misconceived the law, or 
whether it did not believe the evidence of the plaintiff in error. The 
jury or court that tries a cause on the evidence has opportunities far 
better than this court has, to judge of the credit due such evidence ; 
and therefore it is always unwilling to disturb a verdict, especially one 
found by the circuit court, when that court has not been requtred to de- 
cide the law arising on the evidence given. 

The judgment is affirmed. 





HELM vs. BASSETT. 


1. A writ of error will not lie for granting a new trial, after the second trial is had. It 
only lies upon a final judgment. 
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Helm vs. Bassett. 





ERROR to Randolp Circuit Court. 
Cxiark AND Topp, for Plaintiff. 


The counsel for the plaintiff in error, rely upon the following points 
and authorities to reverse the judgment of the circuit court: 

Ist. There was evidence of the speaking of the words as charged, 
and also of the intention of the defendant when he uttered them, as 
well as of the understanding of the hearers, and that where there is eyvi- 
dence from which a jury may find one way or the other, a court ought 
not and will not set aside their finding, although such finding may be 
different from what the court would have found. To authorize the 
interference of a court, the finding of the jury must be clearly and 
flagrantly against the evidence. Hardins Rep. 596, Taylor vs. Giger, 
3 Cowen 231; Goodrich vs. Woolcot, 5 Cowen, 714; 4th Mo. Rep. 295; 
Oldham vs. Herndon, 6th Mo. Rep. 61; Dooley vs. Kirkland, 1st Mo, 
Rep. 14; McKnight vs. Brady, 7th Mo. Rep. 220. 

2d. The circuit court did not err in the instructions given and re- 
ferred. 

3d. If the circuit court erred in granting a new trial, the last verdict 
ought to have been set aside and a judgment entered upon the first ver- 
dict; and that the motion to the court for that purpose, was made at the 
right time. 4th Mo. Rep. 86, Hill vs. Wilkins; Harden’s Reps. 586, 
Taylor vs. Giger, 5th Mo. Rep. 62, Martin vs. Hays. 


LeonarpD, for the defendant. 


Tn support of judgment of the circuit court, it will be insisted for the 
defendant in error, without going at all into the merits of the case, upon 
the law as ruled by the circuit court on the first trial, or upon the finding 
of the jury on the evidence upon the trial—that 

Ist. This court will not reverse a judgment unless it appear affirma- 
tively by the record that the circuit court erred. 

And in the case at bar it cannot so appear, because the record does not 
show, 

First. What evidence was offered by the defendant on the first trial 
and rejected by the court,—or that there was no evidence so offered 
and rejected,—or 

Second. What instructions were refused and what given to the 


jury, or 
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Third. What was shown on the hearing of the motion to set aside the 
verdict, as to the misreading of the instructions to the jury. 

2d. The granting of a new trial cannot be assigned for error, if the 
party complaining, instead of abandoning his case at that point goes into 
asecond trial. Davis vs. Davis, 8 Mo. Rep. 56. 

3d. If it be material in this case to inquire into the propriety of the 
grant of the new trial by the circuit court, it will then be insisted for 
the defendant, that the new trial was properly allowed. 


Scorr, J., delivered the opinion of the court. 


his was an action of slander brought by Helm against Bassett, in 
which Helm recovered a verdict of four hundred and seventy dollars. 
A motion was afterwards made for a new trial, which was sustained , 
and on a second trial, Helm obtained a verdict for sixty dollars. Helm 
then moved the court to enter judgment on the first verdict, as the 
motion for the new trial had been improperly sustained. Tis motion 
was overruled, and the cause is brought up by writ of error. 

The question presented by the record in the case is whether a writ 
of error will lie for granting a new trial? It must be confessed that 
contradictory opinions have been expressed by this court in relation to 
this matter. Ag this however is a rule of practice not affecting the 
rights of property, an unsteadiness in its application cannot be the source 
of that degree of regret, which must be caused by an uncertainty in 
the rules which govern the acquisition and transfer of property, and it 
is of some importance that the practice of our courts should be in ac- 
cordance with the principles of law. 

In the case of Johnson vs. Strader & Thompson, 3 Mo. Rep. 355-8, 
the court upon the first argument of the cause, inclined to the opinion, 
that the granting of a new trial could not be assigned for error: Upon 
a re-argument however, that opinion was changed, and it was held that 
it was error. So it was held in the case of Wilkins vs. Hill, 4 Mo. 
Rep. 86. The question does not appear to have come up again until 
the cases of Davis vs. Davis, and Geo. W. Samuel et al vs. Benjamin 
R. Morton, 8 Mo. Rep. In these cases it was distinctly declared that 
if error would lie for such a cause, the party aggrieved must seek re- 
dress before there is a second trial on its merits; that he would not be 
allowed to acquiesce in an opinion, take the chance for success in a 
second trial, and after a defeat, recur to the original error. There is 
an obvious distinction between granting a new trial and the refusal of 
one. By granting a new trial the cause is kept open, another oppor- 
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tunity is afforded for an investigation of its merits, and the injury, if 
any, is that merely of delay ; whereas on the other hand the refusal of a 
new trial precludes a party from all redress in future, and the injury 
committed is irreparable. The injury resulting from the granting a 
new trial, is like that caused by allowing the continuance of a cause. 
The law has that degree of confidence in its own administration, that 
it contemplates, that he who is entitled to a verdict in a cause at one 
time, will obtain it at another; and the contrary idea goes upon the 
supposition, that a trial by jury is a game of chance, and he who is 
once successful has no assurance that at the next throw of the die, he 
may not prove altogether a loser. There are many cases in which 
the court that tries a cause will not interfere with the verdict, although 


it might have rendered a different one had it been sitting as a jury; 


but generally speaking the court must be satisfied with the finding, 
otherwise it is its duty to grant a new trial. So the concurrence of 
the court with the jury is in most cases necessary in the administra- 
tion of justice. 

A writ of error only liesupon a final judgment by a party or privy 
agerieved thereby. If a new trial is granted in a cause, and thena 
second verdict, and the appellate court is entirely satisfied with it 
although it may be of opinion that the inferior court improperly exer- 
cised its discretion in granting a second trial, yet as that act has been 
the means of doing complete justice between the parties on the merits) 
why should it be objected for error? In such a case is there any 
error in the final judgment, which is within the spirit and meaning of 
the law, allowing a writ of error ona final judgment? There is no 
error complained of in the proceedings on the last trial, but the record 
of it is only used as a means of correcting an alleged error committed 
on another occasion, which does not at all affect its justice, or its mer- 
its, so in fact the appellate court does not revise it, but is required 
to use the record of it, to effect that indirectly which cannot be done 
directly. Now a proceeding which overturns established law, and 
which seeks to accomplish that by indirect means, which cannot be 
done directly, ought not to be tolerated. It has been held that a writ 
of error could not lie on an arrest of judgment, for the reason that 
there is no judgment. Fisk vs. Weatherwax, 2 John. Cases, 213; 
Horne vs. Barney, 19 John, 247. It never occurred to any one in 
those cases, that this objection might be obviated by going through 
another trial and suing out a writ of error on the judgment last ren- 
dered, and by so oblique a mode of procedure, and in perversion of 
the principles of law, obtain a correction of an error which the law 
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would not permit to be done directly. What is the difference in prin- 
ciple between the case of an arrest of judgment, and a new trial ? 
Does not the objection to the one hold equally with regard to the other? 
What is here said in relation to an arrest of judgment not being a 
ground for a writ of error, is intended to be understood only of a bare 
arrest, and is applicable to those cases in which the plaintiff has not 
had a final judgment entered against him, in such, as well as those 
wherein a new trial is improperly granted. A mandamus seems in 
New York to be the remedy. See cases above cited, and 5 Wendell 
144; the People vs. the Superior Court of the city of New York. 

As far as our examination has extended, the courts of Kentucky 
alone hold that a writ of error will lie for granting a new trial. The 
principle is merely laid down in their book of reports, without offering 
any reason or authority in support of it, or making any attempt to obvi- 
ate the objections which have been urged against its existence. 

Judgment affirmed. : 





JAMES 0. BROADHEAD, Apw’s. vs. MICHAEL J. NOYES. 


1. Although the nature and effect of a contract depend upon the law of the State in which 
such contract is made, or is to be performed, the remedy for a breach of such contract 
must be governed by the law of the State in which the redress is sought. 

2. An action of covenant will not lie in this State, upen an instrument of writing execut- 
ed in another State, and which by the law of such State would be regarded as under seal, 
if by the law of this State such instrument be not also held as sealed. 


ERROR to Pike Circuit Court. 
Gover anp We Ls, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


The only point made is, that the court erred in sustaining the demurrer. 

1. The first three counts of the plaintiff’s declaration are good, be- 
cause the instruments sued on were covenants duly sealed by the law of 
Kentucky, and must be regarded so here. 1 Starkie Ev. 372; 3 Tom- 
lin’s Law Dictionary, 441 ; 1 Shep. Touch. 51; 6 Binney, 329; 2 Coke, 
274; 2 Bibb, 14; 4 Kent, 452, note C. 

2. By the law of Kentucky, 1812, these instruments had the same 
dignity, force and obligation as sealed instruments, and must have the 
same here. 5 John R. 244, 4 John R. 288; Chitty Con. 92; 25 Eng 
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Com. Law R. 263; 1 Rand. 23; 1 Cow. 320; 1 Bosanquet and Bul. 360. 

3. Ifthe instruments sued on were covenants or have the dignity and 
force of covenants in Kentucky, then the remedy by action of cove- 
nant being an appropriate remedy upon such instruments by the laws of 
Missouri, the action was well brought. Chitty Con. 94. 


Porter, for Defendant in error. 
POINTS AND AUTHORITIES. 


1. The defendant in error submits to the court and insists that the de- 
cision of the guestions raised by the demurrer in this case whether an 
action of covenant will lie on the instrument in question, depends upon 
the law of Missouri, and not the law of Kentucky, the lez ford and not 
the lex loet contractus, and cites Story’s Conflict of Laws, p. 475, sec: 
567, in which cases ananlagous to the one at the bar are cited for the 
illustration of the principles. 

2. That the instruments in question are unsealed; he cites Boynton 
vs. Reynolds, 3 vol. Mo. Dec., and Cartmill vs. Hopkins, 180, 2 vol. 
Mo. Dees.; and the last case also, as to the point of the effect of de- 
fendant’s removal from Kentucky, 5th vol. same, Grimsley vs. Riley ; 8 
vol. do. Glascock vs Dodge. Even according to the law of Kentucky 
in regard to seals as construed by the court of appeals under the act of 
1812, the instruments in question are unsealed and cites Dillingham vs: 
Estill, 3 Dana’s Kentucky Reports, p- 21. On the first point the ques- 
tion whether covenant willlie is referable to the remedy and the effect 
of evidence and not the nature, obligation and construction of the con- 
tract, and as conclusive on this point he cites the case of Steele vs. Curle, 
4 Dana’s Reports, p. 382, and ultra. 

The object of the plaintiff in error in bringing covenant in this case 
is to avoid the statute of limitations, relying upon the decision of the 
court in the case of Penningson vs. Castleman, this question of limita- 
tion depending incontestably upon the lex fori; and the defendant sub- 
mits whether the principle of comity will be permitted in any instance 
to go this extent. 


Scort, J., delivered the opinion of the court. 


This was an action of covenant brought by the plaintiff in error 
against the defendant on three several instruments executed in the State 
of Kentucky. To the instruments a scroll was affixed by way of seal, 
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but it was not recognized as such by anything contained in the body of 
the instruments, and consequently by our law, they are regarded as un- 
sealed. The defendant demurred to the declaration and had judgment, 
from which the plaintiff has sued out this writ of error. 

The question arising in this case is, whether if an action of covenant 
will lie on an unsealed instrument in the State or country in which it is 
executed or to be performed, must a party who sues in this State on 
such instrument bring an action of covenant, or must his remedy con- 
form to that given on similar instruments executed in this State? 

We will not stop to enquire whether the instruments set out in the de- 
claration are regarded as sealed or unsealed by the laws of Kentucky: 
we deem that enquiry of no importance in the determination of the 
question involved in this case; it may be assumed that they are consid- 
ered as sealed by the laws of Kentucky. Indeed the very investiga- 
tion into which the plaintiff in error invites us, shows the extreme in- 
convenience of the principle for which he contends. A citizen of this 
State holding an instrument on which he is desirous of instituting suit, 
instead of consulting his own laws, is required to euter into an exam- 
ination of the laws of another State, in order to ascertain in what man- 
ner his suit is to be brought. An instrument may be executed in China, 
in countries whose modes of procedure in judicial transactions are ut- 
terly dissimilar to those prevailing amongst us; will our courts be re- 
quired to instruct themselves in the laws of all these States, so as to be 
enabled to administer justice between the parties who may litigate in 
relation to such contracts before them. 

Authority as well as reason is decidedly opposed tothe principle con- 
tended for by the plaintiff in error. This is a branch of the law which 
owing to our frame of government, being a confederacy of States, is 
constantly undergoing discussion in our courts, and as questions of this 
kind must frequently arise, itis a matter of importance that they should 
be settled as well with regard to convenience as to that of comity which 
gives force and effect to acontract as it is understood in the country in 
which itis enteredinto. The difficulty in these questions arises from the 
waut of a line distinctly discriminating between those which are to be 
determined by the lex loci contractus, and those by the lex fori. It 
seems to be settled that the law of a place where a contract is made, or 
is to be performed, is to govern as to the nature, validity, construction 
and effect of such contract, and that being valid in such place, it is to 
be considered valid everywhere, and to be enforced in all courts, unless 
such contract is injurious to the interests, rights and convenience, or 
conceived in a spirit of hostility to the laws and institutions of the State 
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in whose courts it is attempted to be enforced; and on the other hand 
if a contract is void by the laws of the place where it is made or to be 
performed, it is held to be invalid everywhere, and no court will aid in 
carrying it into execution. Pearsall vs. Dwight, 2 Mass. Rep. 84; She- 
rill vs. Hopkins, 1 Cowen’s Rep. 103; Story’s Conflict of Laws. 

But while the lez oct contractus will govern as to the construction and 
validity of a contract, it seems very clear that the /ex fort will give 
the law as to the manner in which a contract is to be enforced, or in 
other words will determine the remedy. The remedy has been fre- 
quently confounded with the essence of contracts, and hence in the 
early cases on this subject, there is a confusion which leaves the mat- 
ter involved in obscurity and uncertainty; but recent decisions leave 
no doubt on the question presented by the record of the case now un- 
der consideration. In Andrews vs. Hirriot, 4 Cowen 508, an action of 
covenant was brought in the courts of New York on a contract to be 
performed in Pennsylvania, with a scrawl with the ‘‘seal’”’ in the docus 
sigzdli, which by the law of that State constituted the seal; the court held 
that covenant would not lie; that the instrument would not be regarded 
as a sealed one by the laws of New York; that the form of the action 
relates to the remedy and is governed by the /ex fori, and that to sanc- 
tion a contrary doctrine would overturn the entire class of cases, which 
distinguish between the different effects of the lex fori and lez loci- 
The same principle is maintained in the case of Trasher vs. Everhart, 3 
Har. & Gill, 234, and in the case of Steel vs. Curl, 4 Dana Rep. 381. 
See also Story’s Conflict of Laws, 475. 

Judgment affirmed. 





STEAMBOAT CHARLOTTE vs. JOHN R. HAMMOND. 


1, The lien of a mechanic upon a boat, under our Statute, is not affected by his parting with 
the possession. A purchaser is bound to exercise ordinary diligence, or he will not be 
protected by want of notice. 


2. A note given, and payable at a future day. but within the duration of the lien, will not 
merge the original debt, nor extinguish the lien. 


3. Naither a note, nor a receipt in full, without a special agreement, will extinguish ‘he 
original demand. 


4. Whether there was a special agreement by which the original demand became extin- 
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guished by a note, or receipt in full, is a question of fact for a jury, and cannot be decided 
by acourt. In such cases parol testimony is admissable to explain. 


Hamitton, Geyer anp Dayron, for Plaintiff in error. 
Spartpinc anp Tirrany, for Defendant in error. 


POINTS AND AUTHORITIES. 


1. The giving the notes by the owner of the boat did not discharge 
‘he lien, so as to prevent the prosecution of the claim, under the act of 
Assembly, against the boat by name. 6 Missouri Rep. 552, 555. 

2. The giving of a note is not an extinguishment of the original cause 
of action, unless there was an express agreement ¢hat # was given and 
received in extinguishment, and that the plaintiff took upon himself 


I. the risk of the payment of the note. United States Reports, 10 Peters’ 


Rep. 567; 6 Cranch Rep. 253; 4 Mason’s Rep. 142, (New York Rep.) 
16 John. Rep. 277; 5 John. Rep. 68; 7 John. 310; 17 Ib. 340; 8 Ib. 389; 


| 3 John. 310; 8 Cowen 77, 472; 9 Cowen Rep. 23; 7 Wend. 424; 3 Wend. 


36; 5 Wend. 85; 2 Vermont Rep. 290; 4 do 555; 2 Gill and Johnson’s 
‘Maryland Rep.) 493; 4 Ibid 305; 3 Har. and Johnson (Maryland) 193; 
-McCord’s (South Carolina) Rep. 499; 3 Serg. and Rawle 223; Chitty 
mn Contracts, 5th American Edition, 767; and cases cited, also Baily on 
Sills, and cases cited. In Chitty it is stated that the civil law and the 
jcotch law are the same as above. 

3. The language of the receipt is not sufficient evidence that the 
iote was taken in extinguishment of the original cause of action. 2 
rll and John. 493, Glen vs. Smith, 1 Cowen 290; Muldon vs. Whitney, 
i) Term Rep. 52; Puckford vs. Maxwell, 9 John. Rep. 309; Johnson vs. 
Weed, 8 John. Rep. 389; Putnam vs. Lewis, adm’r., 5 John. Rep. 68; 
Coby vs. Barber, 2 John. cases 438; Murray vs. Governeur, 7 Har. and 
John. 91. 

These cases show that when receipts are given in full of the debt, 
%c., on the reception of notes, the debt is not held to be extinguished 
vithout further proof. 

4. By analogy to other liens, it will be seen that the lien in the present 
pase is not discharged, as 

First, In case of a note of hand given on sale of land, the lien for 
the purchase money is not destroyed. 4 Mo. Rep. 253; 6 Mo. Rep. 605; 











































SUPREME COURT OF MISSOURI. 





Steamboat Charloite vs. John R. Hammond. 





4 Kent Com. 153; 1 Mason 213; 5 Hammond 35; 1 Schooler and Lefroy 
132; 2 Vesey and Beaume 306; 3 Bibb; 1 J. Chy. Rep. 308. 

Second, The lien of seamen for wages is not discharged by taking a 
draft, see Ware’s Reports, (Maine) case of the Eastern Star, nor by 
taking a bill of exchange. See 3 Haggard’s Admiralty Reports 238, 
and Curtis’ rights of seamen 319. 

Third, The statutory linen in the case of attachment in Missouri, is 
not released by giving bond. & 7 Mo. Rep. 411. 


Scorr, J. delivered the opinion of tle court. 


This was a proceeding instituted by the defendant in error, against 
the plaintiffin error, under the statute providing for the collection of 
demands against boats and vessels. The plaintiff in error was indebted 
to the defendant in error, a mechanic, for materials furnished and labor 
performed on her. The plaintiff’s statement of the cause of action 
contains an account of the services rendered, at the foot of which is a 
receipt in these words, ‘‘Received payment by note 4 months, dated 
May 3d.” The note thus given by the owner of the boat accompanies 
the statement of the cause of action,and forms a part of it. After 
the execution of the note, and before the commencement of the suit, 
the owner of the boat sold to Richard Ackerman, who had no no- 
tice of the incumbrance of the defendant in error. The p!aintiff in 
error asked the court below the following instructions: ‘Ifthe jury 
find that the receipt atthe foot of the account, given in evidence by 
the defendant was executed, and delivered by the plaintiff to the owner 
of the steambceat Charlotte, then said receipt is evidence that said 
notes were given and received in payment of said account. If the 
jury find that said receipt was executed and delivered by the plaintiff 
to the owner of the boat, and that said boat was afterwards sold and 
delivered in good faith by the sole owner, to a person who at the time 
the account so receipted accrued, was not an owner, then the plaintiff 
is not entitled to recover for any item in said account, unless it is prov- 
ed to the satisfaction of the jury that said notes were not accepted by 
the plaintiff in payment, and that the purchaser at the time of the pur- 
chase by him, had no notice of that fact. If the jury find from the 
evidence that after the execution of the receipt of the plaintiff, given 
in evidence, the then sole owner of the steamboat Charlotte sold and 
conveyed said boat Charlette to another, before the commencement 
of this suit, then that receipt is conclusive evidence that said notes 
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were given and received in payment of the account at the foot of 
which it is writen, and said receipt is not affected by any understand- 
ing between the parties thereto, unless the purchaser at the time of the 
sale had notice of such understanding. Ifthe jury belive from the 
evidence, that whilst the plaintiff owned and possessed the note ac- 
companying his complaint, and before its maturity, Herman L. Hoff- 
man, as the owner of the Charlotte, scld her to a third person, who at 
the time of his purchase had no notice of the plaintiff’s claim of lien, 
the plaintiff cannot recover in this suit any part of his said demand, 
covered by said note, whether it was intended by the parties as pay- 
ment or in liquidation only of such account.” 

These instructions were refused, and the court instructed the jury 
that the receipt given in evidence by defendant in this case, does not 
discharge the lien of the debt on said boat if it previously existed. 

Exceptions were taken to the instruction. A verdict was found for 
the defendant in error, and after judgment the case was brought to this 
court. . 

The instructions refused and that given, indicate the points involved 
in this case. 

In respect to personal property, a lien at common law, is defined to 
be, “the right which one person in certain cases possesses of detaining 
property placed in his possession, belonging to another, until some de- 
mand which the former has, be satisfied.”?> East 235. These liens exist 
only while the party entitled to them, continues in possession of the pro- 
perty on which they have attached, and if the possession is relinquished 
after the lien attaches, the lien is gone. By parting with the possession, 
the creditor shows that he trusts to the personal credit of the debtor, 
and if liens were allowed to remain upon goods, after they had been 
sold, the consequence would be highly injurious to trade, as no person 
could know where he purchased with safety. Jones vs. Pearle, Strange 
556. It has been held that the circumstance of contracting for a parti- 
cular sum instead of relying on the contract for a reasonable reward, is 
of itself a waiver of the lien. This, however, is now denied to be law, 
and the opinion seems to prevail that nothing but a contract inconsistent 
with the idea of the existence of a lien is a waiver of it. Metcalf’s 
Yelverton 67 (c.) 

The foregoing are principles of common law relative to liens on per- 
sonal property which prevail in all cases, except those wherein they 
are changed or modified by statute law. The act of Assembly pro- 
viding for the collection of demands against boats and vessels, gives 
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ing them, and prescribes a manner of proceeding, by which those lien! 
may be enforced. It is also provided that all actions under it, shall b 
commenced and sued within six months after the cause ofsuch actio1 
shall accrue. As the period during which suit may be brought to en 
force the lienis extended to six months, the legislature must necessa 
rily have contemplated that the lien should continue for that length o 
time ; and in giving the lien that duration, it must have intended that ; 
relinquishment. of the possession of the boat on which it had attached 
was not a waiver of it. Such being the law, its object can only be 
effected by an application of the maxim caveat emptor to all purcha 
sers of boats and vessels. If a purchaser without notice could hok 
the boat discharged of the lien, the Statute conferring it would be : 
dead letter. Purchasers must exercise ordinary diligence, and know. 
ing that boats and vessels are subject to liens, notwithstanding they ar 
out of the posession of those entitled to the liens, they should indem; 
nify themselves against losses which may be caused by their existence 

A note payable.at a future day would extinguish a lien on personality a’ 


, common law, because by giving time the creditor ceased to have a right 


to immediate satisfaction, and therefore could not retain possession of 
the thing to enforce it, but under this Statute it cannot be seen how 
the giving of a note is an extinguishment of the lien. As the law con- 
tinues the lien, notwithstanding the creditor relinquishes possession of 
the property on which it attached, there is nothing unreasonable in 
allowing him to take a security evidencing his demand. The fact that 
the note is made payable at a future day, but within the period limited 
for the duration of the lien, no more relinquishes it, than an agreement 
to stay execution on a judgment for one year from its rendition, would 
destroy the lien, which by our law is extended to three years. 

It cannot be contended that a note without a special contract, is an 
extinguishment of the original cause of action. Sheely vs. Mande- 
ville, 6 Cranch 264; Ward vs. Evans, 2 Lord Raymond 928. Although 
this principle was not denied in argument, yet it was contended that 
the receipt at the foot of the account, was evidence of the contract 
by which the original cause of action was extinguished. In the case 
of Johnson vs. Weed, John 309, an account was closed by a note of a 
third person, with a receipt in full at the bottom, and it was held that 
if it was a part of the original agreement between the parties, that 


‘the plaintiff should take the note in full satisfaction of the goods sold 


so that he, and not the defendants, should run the risk of the note, then 
undoubtedly the plaintiff has no right to an action; and that when a 
receipt in full has been given, itis a question of fact for a jury to de 
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termine under all the circumstanves whether there was such an agree- 
ment as would extinguish the original cause of action. With respect 
to the receipt, it was said that its terms were not decisive. It might 
still have been understood consistently with the words of it, that the 
note was received in full, under the usual condition of its being a good 
note, and besides receipts have always been held open to explanation 
by parol evidence. The same principle is maintained in the case of 
Toby vs. Barber, 5 John. 68, in which it was determined that a note, 
is not an extinguishment or payment of a precedent debt, unless there 
is an express agreement to accept it in payment and to take the risk oj 
the solvency of the maker. Muldon and Montgomery vs. Whitlocke, 
1 Cowen 290. The Supreme Court of the U. States in the case ‘of 
Peter vs. Beyerly, 10 Peter 563, recognizes and adopts the principle 
contained in the foregoing cases. 

The case of Johnson vs. Weed, above cited, shows that is a ques- 
tion of fact for the jury to determine, whether a receipt in full is under 
all the circumstances, evidence of a contract, which extinguishes the 
original cause of action. If such be the law, the instruction of the 
court to the jury usurped its province, and determined a matter of fact. 
For this cause the judgment must be reversed and the cause remanded. 





STEAMBOAT CHARLOTTE vs. LUMM, To THE use or HAMMOND. 


1, Although a note does not extinguish the original cause of action, but only suspends the 
right to sue during the time given in the note, yet a party cannot recover on the origina} 
contract, without producing the note, or accounting for its absence. 

2. The discharge of the maker of the note under the bankrupt law, does not excuse the 
production of the note. 


ERROR to St. Louis Court of Common Pleas. 


Hamitton, Geyer & Dayton, for the Plaintiff in error. 
POINTS AND AUTHORITIES. 


The counsel for the plaintiff in error insists that the judgment of 
the court below ought to be reversed for the following reason : 
1. That the court erred in the instructions given. 
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2. The court erred in refusing the instructions asked by the defen- 
dant. 

First, then, in regard to the instructions given. 

The bill of exceptions discloses that it was contended “ the trial 
that a note for $550, executed by Hoffman to Lumn, on account of the 
work and materials, was still outstanding; in proof of which a receipt 
of the date of April 14th, 1842, for a note of that amount, and the 
statement and belief of Hoffman in relation to the matter were offered. 
It was claimed that such note should be produced at the trial and can- 
celled, or else accounted for, otherwise that a judgment could not be 
rendered for the original amount of account, for which that note was 
given. 

The instruction took away from the jury the consideration of the 
question whether such note was outstanding, and assumed that Hoffman’s 
discharge in bankruptcy dispensed with the necessity of producing or 
accounting for it. 

We suppose that-it will be conceded that but for the discharge, the 
note must have been produced or accounted for, or the amount allowed 
tothe defendant. But-see Holmes vs. DeCamp, 1 John Rep. 34; Angel 
vs. Felton, 8 John’s Rep. 149; Cummins vs. Huckley, 8 John’s 202; Pin- 
tard vs. Fackington, 10 John’s 104; Smith vs Lockwood, 10 John’s 366, 
Glenn vs. Smith, 2 Gill & Johnson 493; Hughes vs. Wheeler, 8 Cowen, 
77. There appears to be no conflict of authority on this point. 

The discharge of Hoffman furnished no reason for dispensing with 
producing or accounting for the note; for Lumm or a bona fide holder 
of the note might prove it up, under Hoffman’s bankruptcy, and thus 
obtain its proportion of the effects. See bankrupt law, sec. 5. 

Second. In regard to the instruction asked for by defendant’s coun- 
sel, and refused : 

It is assumed that the order of Lumm in favor of Hammond, and the 
acceptance thereof by Hoffman on the 22d of April, 1842, operated as a 
transfer from Lumm to Hammond of all of the demand sued for, existing 
at that time. 

It is contended on the part of the appellant that such transfer dis- 
charged the lien. 

This point is made in the case of Kingsland and Lightner to the use 
of steam boat Charlotte, and the counsel refer to the suggestions and 
authorities upon the point in that case. 


Sraupinc anp Tirrany, for defendant in error. 
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POINTS AND AUTHORITIES. 


The defendant in error maintains : 

1. That the giving the note by the owner of the boat did not discharge 
the lien. 6 Mo. Rep. 552, 555. 

1. The giving the note was not an extinguishment of the original 
cause of action, unless there was an express agreement ¢hat zt was 
given and received in extinguishment of the debt, and that the party 
took upon himself the risk of the payment of the note. 10 Peters’ 
Rep. 567. 

3. And the language of the receipt is not sufficient evidence that the 
not was taken in extinguishment of the original cause of action. 2 Gill 
& Johnson, 493, 1 Cowen, 290, 6 Term Rep. 52; 9 John’s Rep. 309; 2 
John’s cases, 438; 7 Har. & John, 92. 

4. Other liens are not discharged by the taking a note or bill. 4 Mo. 
Rep. 253; 4 Kent 153; 2 Vesey & Beaume, 306; 1 John Chy. Rep. 308; 
7 Mo. Rep. 411. And see the authorities cited in the case of Charlotte 
vs. Hammond. 

5. The court did net err in giving and refusing instructions. 


Scort, J., delivered the opinion of the court. 


This is a suit involving the principles determined in the case of the 
steamboat Charlotte vs. John R. Hammond, decided at this term of the 
court. The fact that the note given in liquidation of the account, was 
not produced on the trial, constitutes the only difference between the 
cases. Hoffman, the owner of the boat, who executed the note, had 
been declared a bankrupt and obtained a final discharge before the com- 
mencement ef the suit. 

The law seems to be well settled, that although a promissory note does 
not extinguish the original cause of action for which it was given, with- 
out a special contract imparting to it that effect, but only suspends the 
right to sue during the time the note has to run, yet it is so far regarded 
as a payment, that the party to whom it has been given, cannot recover 
on the original cause of action without producing the note on the trial, 
and cancelling it or accounting for its non-production. Angel vs. Fel- 
ton, 8 John, 149; 1 John, 34; Holmes vs. DeCamp; Raymond vs. Mer- 
chant, 3 Cow. 147; Hughes vs. Wheeler, 8 Cowen, 77. 

Although Hoffman obtained a final certificate under the bankrupt law, 
yet that will not excuse the non-production of the note, as it might have 


been proved under the proceedings in bankruptcy. 
Judgment reversed. 
5 
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STEAMBOAT CHARLOTTE vs. KINGSLAND & LIGHTNER, te tne vse or, &c. 


1. Receiving a negotiable note in payment of an account, and its transfer by an endorse- 
ment in blank, and delivery to one who received it on the faith of the lien, do not extin- 
guish the legal right to enforce the lien by the payee in a suit to the use of the holder. 


ERROR to St. Louis Court of Common Pleas. 


Hamitton, Geyer & Dayton, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


The instructions prayed by the defendants disclose the true law of this 
case. 

1. The original demand was liquidated by the negotiable mercantile 
paper, the endorsement and delivery of which to Simonds, Morrison 
& Boggs, who have ever since held and owned them, transferred all 
right of action to the said parties. The nominal plaintiffs have incurred 
no responsibility by reason of their endorsement, as no steps appear to 
have been taken to fix them. This elaim, therefore, as to them, is paid, 
and they have no interest either legal or equitable in the subject of this 
suit. The right of lien is personal, and cannot pass into the hands of 
a third person as an incident to the notes, especially so when the origin- 
al claimant_is in effect paid, and against whom no continuing liability 
exists. . 

2. The same reasoning applies to the second instruction. Acker- 
man purchased the boat bona fide from the sole owner, when not only 
he had no notice of the claim of lien, but at a time when the nominal 
plaintiff had in fact parted with the debt and lien, and all evidence of 
either. He therefore is entitled to protection. See on the case 3 
Cranch, 311; John R. 34; N. H. Rep. 282. 


Spatpinc & Tirrany, for Defendants in error. 


POINTS AND AUTHORITIES. 


1. Giving the notes as evidence of the debt did not discharge the 
lien or extinguish the original cause of action. 2 Vesey & B. 306; 1 
John Chy. Rep. 308 ; 6 Mo. Rep. 552, 555; 10 Peters’ Rep. 567; 6 T° 
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R. 52; John Rep. 309; 2 John’s Cases, 438; Bailey on Bills; 7 Mo, 
Rep. 411. 

2. The transfer of the account and note (being by delivery, and 
not by written assignment, except the endorsement of the plaintiff’s 
name ) by plaintiffs to Simonds and others, did not divest the lien. 

3. The fact that the boat had changed owners does not affect the 
case, as by the statute the lien does not depend on the knowledge of 
the vendee of the boat. 


Scort, J., delivered the opinion of the court. 


This is a suit like two others determined at this term of the court in 
which the steamboat Charlotte was plaintiffin error. The difference 
between them consists in this: that Kingsland and Lightner who held a 
lien on the boat, for services rendered, endorsed in blank, the notes they 
received in liquidation of the account, and delivered them to Simonds» 
Morrison & Boggs, who received them on the faith of the lien, and who 
directed the institution of this suit, which was brought in the name of 
Kingsland & Lightner, and the notes given in liquidation of the ae- 
count, were attached to the statement of the cause of action, and formed 


a part of it. 
It is contended that a party who has received a negotiable promis- 


sory note in payment of a debt due by account, and who has transfer- 
red the note cannot maintain a suit on the original cause of action. 
In the case of Harris vs. Johnson, 3 Cranch, 311, it was held that an 
action could not be maintained on an open account, conditionally paid 
by the receipt of a note, whilst the note was outstanding. This case 
seems to have been determined on the authority of Morgan vs. Kears- 
lake, 5 Term Reports. The objection to the recovery under the cir- 
cumstances, was, that if it were allowed, then the plaintiff might have 
double satisfaction. The presumption is, he received value for the note 
when he negotiated it, and to permit him to recover on the open ac- 
count whilst the note was outstanding, would be the means of allowing 
him to receive payment twice for the same demand. We are of the 
opinion that the case now under consideration, does not fall within the 
principle of those above cited. There has been no legal transfer of the 
note. The legal title is still in Kingsland and Lightner, and the notes 
are brought into court, and made a part of the statement of the cause 
of action. The blank endorsement under the circumstances can only 
be regarded as a direction that Simonds, ef a/, should have the benefit of 
this suit. The fact that the notes were taken on the faith of the lien 
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shows that the maker waa disregarded in the transaction, and that it 
could not have been in the contemplation of the parties that any steps 
should have been taken by. them in order to prevent the release of 
Kingsland & Lightner. The notes with the blank endorsement accom- 
pany the statement of the cause of action and form a part of it, and it 
is impossible to say that there is any danger that these notes will ever 
be used against Kingsland & Lightner. 

These considerations answer the objection that the lien is personal 
and cannot be transferred. 





TROTTER vs. THE BOARD OF PRESIDENT AND DIRECTORS OF ST. LOUIS 
PUBLIC SCHOOLS. 


1. The first section of the act of Congress, of 13th June, 1812, disposes of all lots, which 
, had been inhabited, cultivated, or possessed prior to Dec’r., 1803; and was intended only 
to settle claims, rights, or titles originating under the Spanish government. 


2. The second section was intended to make a donation, and is not confined to the lots 
mentioned in the first section but reserves for schools, all the land embraced in the out- 
boundary directed to be run in the first section, and not rightfully owned or elaimed 
by private individuals, or held as commons belonging to some town or village, or re- 
served for military purposese 


3. Under the second section, neither occupancy nor possession prior to Dec’r., 1803, is ne- 
cessary to establish a town lot, or out-lot of a town. 


4. A survey made by an officer authorized by law, is prima facia evidence, and cannot be 
questioned by a mere trespasser. 


ERROR to St. Louis Court of Common Pleas. 
J. Spatpine, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


1. The right of the plaintiff below is limited and governed entirely 
by the words of the second section of the act of Congress, of 13th June, 
1812, and is confined to “all towns or village lots, out-lots, or common 
field lots,” included within an out-boundary line directed by that act, 
and not rightfully owned or claimed by any private individuals. 2 
Story’s Laws 1267, act of June, 1812; 3 Story’s Laws 1972, act of 
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oe 
May 26, 1824; 4 Story’s Laws 220, act of January 27, 1831; act of 
General Assembly of Missouri, February 13, 1833, p. 37, incorporating 
board of trustees. : 

2. The lands reserved for the use of schools in the 2d section of the 
act of Congress of 13th June, 1812, is confined to what was either a 
town or village lot, oul-lot, or common field lt, before or at the transfer 
of the country to the United States. 

First, The words in the first section undoubtedly apply only to lots, 
as such, under the former government, and the words in the second 
section reserving for gchools, are identically the same. 6 Mo. Rep. 
292-3-4 and 297, Hammond vs. Board of Public Schools, 8 Mo. Rep. 

Second, The scope and purview of all the acts of Congress relating 
to the lands and claims and donations, or confirmations of the same in 
Missouri. show that only those claims are meant which originated un- 
der a former government, French or Spanish; and if this reservation 
applies to others, it is a solitary instance in that branch of Congress- 
sional legislation. 

Therd, The phraseology of the act of 26th May, 1824, indicates that 
the lots reserved had a previous existence as “lots,” and were not mere 
vacant ground, or space ; see the words ‘‘so many of said vacant town 
lots,” &c. 

Fourth, An examination of the words in the Ist and 2d sections of act 
13th June, 1812, shows that both the confirmation and reservation of 
lots applies only to Spanish lots. There could be no ¢éown lots, no com- 
mon field-lots, but by Spanish authority. In the 2d section the words 
are in the alternative. 12 Peter’s Rep. 350, Strother vs. Lucas. 

Fifth, The words “out-lot” in the act of 13th June, 1812, as applied 
to St. Louis, adds nothing to the meaning of the act, as there were no 
‘out-lots” other than the common fields; but as applied to several of 
the other villages enumerated in the act, it was necessary, because 
there were ‘‘out-lot;,” not common field-lots, at those villages. See 
record p. 41, Milburn’s evidence; do. p. 43, Conway’s evidence; do. ~ 
p- 51, Brown’s testimony. See the plats of Ste. Genevieve, and New 
Bourbon in the record, which are rural villages, and made up of large 
and frequently irregular lots, many of them called ‘owé-dots.” 

Sixth, The situation of the villages of St. Charles and Carondelet, 
requiring the extension of village lots as the towns increased, to be made 
on the commons, accounts for the phraseology of the second section, 
or “held as commons belonging,” &c. 

Seventh, The letters of Penrose and Riddick, see 2d vol. Land Doc- 
uments p. 376, show that “out Jods” and ‘‘common field lots”? are syn- 
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onymous, and that vacant pieces of ground not designated as lots, were 
not intended by said act of Congress. 

Eighth, The report of the old Board of Commissioners, 2 vol. Land 
Doguinente, p- 388 to 683. Report of Recorder acting in lieu of the 
board, vol. 3 Land Documents p. 274. It appears that the old board 
never call common field lot:, out lots, but that the Recorder applies 
the two words to be the common field lots of St. Louis indiscriminately: 
but he did not apply the word ‘out Jot” to any other piece of ground 
than common field lots at St. Louis. 

3. If the reservation in the 2d section of the act of June 13th, 1812, 
embraces town or village lots, owt Jofs, and confmon field lots, as they 
were at the date of that act, it is yet to be confirmed to the towns or 
villages properly so called, and does not refer to the limits of them as 
incorporated under the American government, and therefore does not 
include the ground in question. 

First, Because the local legislature could include as much territory 
as it pleased in the town, and as the incorporation was the act of a 
court, Congress could not know the size, and would not have made a 
reservation thus in the dark. 

Second, St. Louis as then incorporated, contained many square miles, 
lying in the neighborhood of the town proper, as the decree of the 
court and the survey show. 

Third, In 1812, the town proper did not extend as far as the ground 
in question. See testimony of Moore, p. 37, of record, and of Rene 
Paul, p. 29. 

4. The out-boundary line as required by the first section of the act of 
13th June, 1812, would not embrace the ground in question. See the 
plais and the testimony of Milburn, &c. 

First, The words of the act Ist section, requires the out-boundary 
lines to be run so as to embrace the villages and the out lots, common 
field lots, and commone, thereto respectively belonging. Such lots 
therefore to be embraced must belong to the village; a vacant unappro- 
priated space of ground, does not and did not belong to the village of 
St. Louis ; and the lot in question did not belong to it. 

Second, But the “common field lots’ did belong to their respective 
villages and so did the commons and “out-dots,”’ in the instances where 
such commons and out lots existed. 12 Wheaton’s Rep. 441, White’s 
Compilation.. These provisions for making new settlements were not 
observed here it seems; but the very minute enactments show that 
the Government only could make towns or lots, &c., and also when a 
town was made, it comprehended lands other than the village lots, &c. 
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5. The act of incorporation of plaintiff divests the trust fund, and is 
therefore unconstitutional and void. Acts of session of November 1832, 
p. 37. 

First, All free white persons as the city was then, or should be, are 
members of the corporation. 

Second, The directors areto be chosen by all free white males resi- 
ding in the city, as the same may be extended from time to time. 

6. The jury were not Zegal and impartiai.. 3 Bacon’s Abr. 756. 
Partiality of jurors, good cause of challenge. “If an action be brought 
by corporation,” &c., 2 John. Rep. 194, Wood vs. Stoddard; it shows 
that inhabitants of a town were not proper jurors, in a suit the avails 
of which in part went to the support of the poor. 19 John. Rep. 121. 
This case shows how careful courts are, even at this day, that jurors 
shall be omni exceptione major. 2 Caines Rep. 133; at the close of the 
opinion, the court say “underwriters can hardly be proper jurors 
in cases in which persons pursuing the same business are parties. Ju- 
rors should be omni exceptione major. 7 Cranch 290, McQueen and 
Child vs. Heburn, showing at page 297, that jurors must be omni excep- 
tione majores. 3 Black. Com. 363, as to Challenges, “propter affec- 
tum,’ &c. 


Henry §. Geyer, for defendant in error. 


The decisions of the court of common pleas are maintained to be 
correct upon the state of facts presented by the record on the following 
grounds: 

1. The reservation and subsequent relinquishment of lots were made 
for the benefit of the inhabitants then and future, of the town as it was 
in 1812, or as it was directed to be surveyed by the act of 15th June, 
1812, and in either case the modern city is included; and whether the 
town contemplated by Congress was of greater or less extent, the power 
vested in the Legislature of the State to provide for the disposition of 
the lots reserved and relinquished by the act of Jan. 1831, committed to 
the Legislature the choice of trustees or agents, which power was righit- 
fully exercised in the act incorporating the plaintiffs; consequently 
there is no valid objection to the right of the plaintiffs to recover any 
lot, duly set apart for the use of schools, within the out-boundaries of 
the survey directed by Congress, 2 Story 1257; 3d do. 1973; 4 do. 
2220; acts 1832, p. 7.) . 

2. Whether the land in controversy is or is not whithin the reserva- 
tion and relinquishment for the use of schools—it is not land, the sale 
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of which ever was authorized by law, and therefore not subject to 
entry under'a New Madrid certificate: the defendant is, consequently 
a mere trespasser claiming by possession only, and is nut in a condition 
to controvert the propriety of the survey as made and returned, or any 
other official act of the officers of the United States, within the scope 
of their authority. See acts of Congress above cited, and act of Con- 
gress of 3d March, 1811, 2 Story 200, 17 Feb’y. 1815; 2 Story 1500; 
Geyer’s Digest 484; Hunter vs. Hemphill, 5 Mo. Rep. 119. 

3. Whether the defendant is or is not allowed to dispute the effect 
of the documents given in evidence—they were duly authenticated by 
the officers having custody of the originals, and the originals are the 
acts of officers entrusted by law with the authority to make them. 
They were pertinent to the matter in controversy, and were therefore 
competent evidence both by statute and upon general principles. If 
there was any thing in either of them irrelevant to the issue that 
ought to have been pointed out and distinctly objected to, but as the 
official acts of officers, performed within the scope of their authority, 
they were at least prima facie evidence. (Acts of Congress, 2 Sto- 
ry 1257; 3do. 1973; 4 do. 2200; Rev. C. Mo. 251; 1 Starkie 156, 161; 
United States vs. Perchman, 7 Peters 53.) 

4. It was the province of the court and notof the jury, to decide 
what the act of Congress required to be included, or excluded from 
the general survey of the town. If the question was at all open to 
enquiry whether the act of the officer to whom the duty was in- 
trusted, had judged rightly in a matter confided exclusively to him, 
his judgment when not questioned by the United States, is not to be 
overruled by the opinion of a jury, and still less by the opinion of 
witness, who had not access to the information necessary to deter- 
mine the question. It is not sufficient to invalidate the survey, that it 
might have been so run as to exclude the land in dispute, or include a 
greater extent of territory: either case involves the interpretation of 
an act of Congress which could not be refered toa jury. Prima 
facie, the survey includes all that it ought, and nomore. This fact 
instead of being rendered doubtful by the evidence, is established by 
it, and therefore it was correctly held to be prima facte correct, and 
not invalidated by any evidence given. (See acts of Congress above 
referred to, and the survey, certificate and instructions in evidence. 
Hammon v. President, &c., St. Louis Public Schools; Janis v Gurno> 
4 Mo. Rep. 458; Gurno vs. Janis, 6 do. 352; 8 do. 432-3-4-5 and 464; 
9 do. 134, 734-5, and 12 do. 437-8, Hunter vs. Hemphill; U. S. vs. 
Perchman, and acts of Congress above cited, 6 Peters’ 728. 
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5. What constitutes a lot, within the meaning of the act of Congress, 
isa question of law, depending upon facts, as locality, boundaries, &c. 
and therefore the court could not be required to refer the whole question 
to the jury as was attempted in the first ten instructions. To constitute 
a lot within the reservation, it is not necessary that it should have been 
within the limits of the town during the Spanish or French govern- 
ments, as assumed inthe 4th instruction; it is sufficient that it is within 
the general survey of the town as directed by act of Oongress; or that 
it should have been made a town, or village lot, out-lot or common 
field lot, previous tothe 13ih of June, 1802, by proper authority, as 
asserted in the 5th instruction; nor could the jury be authorized to 
decide the question of authority; nor did the acts of Congress declare 
that the land reserved, should be acommon field lot, or embraced 
within the streets, or among the regular lots of the town, as assumed 
inthe 8th and 10th instructions. The term “ lot,” has no technical 
meaning, but is usedin the acts of Congress, in its common or popular 
sense, sigaifying a parcel of land, with defined limits, no matter what 
the form, or whether the boundaries have been designated for the par- 
ticular land, or the surrounding lots, by grant or occupation; nor is it 
necessary thatitshould be in the common field. If the parcel of land 
so designated by metes and bounds, is embraced by the streets, oris 
among the regular village lots, it is a village lot, if not, it is an out-lot, 
though not acommon field lot; and ifvacant, and unappropriated on 
the 12th June, 1812, and not confirmed by the act of that date’ it is 
reserved for school and military purposes by the 2d section, unless 
held as commons; and this without regard to whether it had ever been 
granted, or set apart as a lot, toany person or persons. (Acts of Con- 
gress, 2 Story 1257; 3do. 1973; 4 do. 2220; 1 Dougl. R. 30;1 T. R. 
53; 2 do. 387, 586; 4M. & S. 210; 6 Bac. Abr. Statute I., 2, 7; Willis 
397; 4 do. 30; Vasseur v. Benton, 1 Mo. Rep. 296; Salle alias Lajoy 
vs. Primm’ 3 do. 534; 12 Peter’s 453; Gurno vs. Janis, 6 Mo. Rep. 
530; Lawless v. Newman, 5 Mo. Rep. 240. 


Napton, J. delivered the opinion of the court. 


This was an action of ejectment to recover alot in the city of St. 
Louis, bounded east by Second street, south by Cherry street, west by 
Third street, and north by a lot or small tract of five or six acres, grant- 
ed to J. Clamorgan, and surveyed in 1803. 

The plaintiffs below recovered a judgment for a portion of said lot. 
The title of the plaintiffs was derived from the act of Congress of 
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June 13, 1812, making further provision for settling the claims to 
land in the territory of Missouri. 

It appeared that in accordance with the act of the Territorial Le- 
gislature of 18th June, 1808, authorizing the incorporations of towns in 
certain cases the court of common pleas in the district of St. Louis, 
made an order dated 6th November, 1809, incorporating the town of 
St. Louis, and the lot sued for is within the corparate limits so defined. 
It was also embraced within the out boundary, made in pursuance of 
the act of 13th June, 1812, and the act of 26th May, 1824, purporting 
to be the out boundary line of St. Louis, so as to embrace the out-lots» 
common field lots in the common field of St. Louis, and the commons 
thereto belonging. In pursuance of instructions from the Commission- 
er of the General Land Office, dated 15th Jan’y, 1839, directing the 
surveyor to designate and set apart for the support of schools in the 
town of St. Louis, the vacant land lying between the survey of Cla- 
morgan anc Cherry street, the lot in dispute was so designated and 
set apart as directed. It appeared that the lots so designated and set 
apart had not been reserved for military purposes, and that they did not 
exceed one-twentieth part of the whole lands included in said survey. 

The defendant offered as an outstanding title, a New Madrid loca- 
tion, made by the legal representatives of Henry Peyroux, which em- 
braced the Jot in controversy, as well as several lots south of Cherry 
street, and Spanish claims north of the town. — 

The detendant also, with a view to show that the lot in controversy 
was not within the limits of the Spanish town as it existed in 1803, of- 
fered various documents in evidence: 1. Clamorgan’s claim and con- 
cession, and the survey of it by Soulard in 1803. This survey de- 
scribes the claim as lying four arpens north of St. Louis, and bounded 
on the south by vacant lands adjoining the town. 2. An ancient plat 
derived from the former government, containing surveys of sundry 
grants lying north of Clamorgan, in which are laid down the position 
of the half moon and the bastion, and the lots south of Cherry street 
are described as the first lots of the town. 3, 4,5,&6. A plat of the 
town made by Auguste Chouteau in 1780; the petition of Pierre Chou- 
teau and others, for the confirmation of the whole town in 1808, and of 
the proceedings of the Board thereon, recognizing said plat. 7. The 
concession to Chouteau in 1799, of 133 arpents, lying within the out- 
boundary line, as offered in evidence by plaintiff, and a plat of Chou- 
teau’s mill tract, containing 1300 arpents, and other tracts lying all 
within said out-boundary line. 

The testimony of several surveyors and others, familiar with the old 
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vember, 1803. 


to wit: 





town or village of St. Louis, was introduced by the defendant, with a 
view to show the size and situation of St. Louis, at the time of the 
change of government. 

The strip of land on which is situated the lot now claimed, lay be- 
tween Clamorgan’s grant and the first tier of lots as laid down in the 
ancient map of the town. In 1799, one Beauvois petitioned the Lieut- 
Governor for a part of this strip, describing the portion he desired as 
“situate to the north of the town, on the hill west of Main street, and 
bounded south by a cross street that separates it from the last lot of 
the town; on the north by the land granted to Clamorgan, &c., which 
space may contain about the ordinary lot of 120 feet front, by the ac- 
customed depth of 300 feet,” &c. The concession was made in No- 
East of Main street another portion of the strip was 
granted to Madame La Chaise. This location of Madame La Chaise 
was not surveyed, the surveyor stating that he did not know whether a 
street ought to be traced out in that portion of the town, and if so, on 
whose land the street ought to be traced, and therefore he had put the 
widow La Chaise in possession of the land lying between Clamorgan 
The location is described in the Recorder’s report as 
a lot in the town of St. Louis, and was confirmed as such, possession 
having been proven prior to 1803. 


aud Lacompte. 


These same witnesses gave their opinion also, that the term “out- 
lot,”? used in the act of Congress 13th June, 1812, so far as it applies to 
St. Louis, means nothing other than common field lots ; that the term 
is not found among the land records in St. Louis. 


Some testimony was given in relation to the out boundary line as 
given in evidence; some of the witnesses being of the opinion that it 
did not embrace enough, as it left out the Barriere des Noyes and Grand 
Prairie common fields, which they supposed to be common fields be- 
jonging or appendant to St. Louis; others declaring that this out-bound- 
ary line might have beenso run as to have embraced everything enu- 
merated in the act of Congress, and have still left out the lot sued for- 

These witnesses were or had been public surveyors. 

The plaintiffs asked and the court gave two instructions to the jury, 


“©1, The official survey given in evidence by the plaintiff, purporting 
to be a survey made in pursuance of the act of Congress of 13th June 
1812, is prima facie evidence of the out-boundaries of the town of St- 
Louis, surveyed so as to include the out lots, common field lots and 
_ commons thereto belonging. 
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2. If the jury find from the evidence that the lot or parcel of land, 
designated by the survey numbered 3198, given in evidence in this case, 
is within the out-boundaries of the town of St. Louis, surveyed so az 
to include the out-lots, common field lots, and commons thereto belong- 
ing, and that before the commencement of this suit, the Surveyor of 
Public Lands, for the States of Illinois and Missouri, under the instruc-: 
tions of the Commissioner of the General Land Office, did survey, de- 
signate, and set apart to the said town, the said lot for the support of 
schools therein, then the plaintiffs have shown @ sullicient title to said 
lot.” 

The defendant asked the following instructions, which were refused : 

“1. If the jury believe from the evidence, that the land sued for in 
this action was not, nor any part thereof, a town lot, village lot, or com- 
mon field lot, at the time the American Government took possession of 
the Upper Louisiana, they are bound to find for the defendant. 

2. If the jury believe from the evidence that the land sued for in this 
action was not, nor any part thereof, either a town lot, village lot, outs 
lot, or common field lot, on the 20th Dec. 1803, they are bound to find 
for the defendant. 

3. If the jury believe from the evidence, that the land in question'in 
this suit, was beyond the limits of the town of St. Louis, as' the same 
existed under the French and Spanish Governments, and that on the 
13th June, 1812, it was not in whole nor in part a portion of the land 
inhabited, used or laid out for the purposes of said town, or its inhabi- 
tants, they are bound to find for the defendant. 

4. If the jury believe from the evidence, that the land in question 
was, during the French and Spanish Governments, outside of the town 
of St. Louis, and was, down to the 13th June, 1812, an unappropriated 
and vacant space, beyond the regular limits of said town, they are bound 
to find for the defendant. 

5. The act of Congress of the 13th June, 1812, entitled ‘‘an act 
making further provision for settling the claims to land in the territory 
of Missouri,” does not reserve for the use of schools, in the towns and 
villages therein mentioned, any land which had not been wade a town 
or village lot, out-lot, or common field lot, previously, by the proper 
authority. 

6. If the jury believe from the evidence, that the survey of the out- 
boundary line of the town of St. Louis, under the first section of an 
act of June 13th, 1812, could have been so run as to include the out- 
lots, common field lots, and commons thereto belonging, and exclude 
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the land in dispute in this action, they are bound to find for the defen- 
dant. 

7. That the location under the New Madrid certificate, so called, in 
favor of Henry Peyroux, given in evidence in this case, is a better title 
to the land in question than that shown by the plaintiff, if the jury be- 
lieve from the evidence that the said land is embraced in such location, 
and that it was not on the 13th June, 1812, or before, either a town or 
village lot, out-lot, or common field lot of St. Louis. 

8. If the jury believe from the evidence that the land in question 
before, and on the 13th June, 1812, was a vacant space not embraced 
within the streets of St. Louis, nor included among the regular lots of 
the village, and that it had never been a common field lot, then the said 
act of Congress did not reserve it for the support of schools. 

9. If the jury believe from the evidence, that the out-boundary line 
of the survey of St. Louis, under the act of Congress of the 13th June, 
1812, given in evidence by the plaintiff, does not include all the common 
field lots belonging to St. Louis, then the same line has been illegally 
run, and is not evidence of title. 

10. That the land in question was not reserved for the use of schools 
by the actof Congress of 13th June, 1812, although a vacant- space 
lying within the limits of St. Louis, as incorporated by the court of 
common pleas, unless it were a town or village lot, out-lot, or common 
field lot, previously designated as such. 

11. A mere vacant, unappropriated space of ground, outside of the 
village of St. Louis, as such village wes on the 13th June, 1812, is not, 
of course, an out-lot within the meaning of that act, although lying 
within the limits of the town of St. Louis, as incorporated by the court 
of common pleas, by the order given in evidence, and although not a 
common field lot. 

12. The boundary line of St. Louis, of the lots and commons thereof, 
given in evidence by the plaintiff, has not been run according to law, and 
therefore no evidence of title. 

13. That the town or village lots, out-lots, or common field lots, re- 
served for the use of schools, by the act of 13th June 1812, and relin- 
quished by the act of 29th January, 1831, to the inhabitants of the 
several villages therein mentioned, was a reservation to the use of the 
villages, as they stood under the French and Spanish Governments, and 
the act of the Legislature incorporating the plaintiffs, to be elected by 
the inhabitants of the city of St. Louis, as it stood incorporated at the 


_ passage of said act, is ineffectual to divest the trust fund from the an- 


cient inhabitants of the village ©f St. Louis, to the modern city of St 
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Louis; and the authority in the act authorizing the election of the 
board of dirictors, by others than the grantees, is null and void, and 
the plaintiffs have no legal existence, and cannot maintain this ac. 
tion. 

14. The reservation by the acts of 1812 and 1831 aforesaid, to the 
use of the inhabitants of the villages named in the said act, was a 
reservation to the use of the inhabitants of the villages as they stood 
in 1812; and the act of the Legislature of Missouri, incorporating the 
plaintiffs as trustees for the use of the inhabitants of the modern city of 
St. Louis, is ineffectual to divert the trust to the use of such inhabitants, 
and the authority in said act to elect the board of directors of public 
schools, &c., for the modern city of St. Louis, is null and void, as di- 
verting the objects of the grant, and the plaintiffs have no legal exist- 
ence, and cannot maintain this action. 

15. That the plaintiffs are not entitled to recover in this action, be- 
cause the acts of Congress of 13th June, 1812, and January 1831, and 
the act of the Legislature of Missouri, incorporating the plaintiffs, have 
conferred no title on them, and they are not entitled to recover. 

16. If the jury find from the evidence that the instructions from the} 
General Land Office, under date of 15th January, 1839, accompanied 
with a diagram, B, referred to in said instructions, and designated on 
said diagram by the colors green and yellow, to survey and set apart 
the school lands, does not embrace the land in question, they must find 
for the defendant.” 

The merits of this case depend upon the construction of the first and 
second sections of the act of 13th June, 1812, which are as follows: 

§ 1. Be it enacted, &c., That the rights, titles, and claims tq town or 
village lots, out lots, common field lots, and commons in, adjoining and 
belonging to, the several towns or villages of Portage des Sioux, St. 
Charles, St. Louis, St. Ferdinand, Villa a Robert, Carondelet, Ste. 
Genevieve, New Madrid, New Bourbon, Little Prairie and Arkansas, 
in the Territory of Missouri, which lots have been inhabited, cultivated 





or possessed prior to the twentieth day of December, one thousand 
eight hundred and three, shall be, and the same are hereby, confirmed, | 
to the inhabitants of the respective towns or villages aforesaid, ac- 
cording to their several right or rights in common thereto: Provided, 
That nothing herein contained shall be construed to affect the rights 
of any persons claiming the same lands, or any part thereof, whose 
claims have been confirmed by the board of commissioners for adjusting 
and settling claims to land in the gid territory. And it shall be the 
duty of the principal deputy surveyor for the said territory, as soon as_ 
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may be, to survey, or cause to be surveyed and marked, (where the 
same has not already been done according to law,) the out-boundary 
lines of the said several towns or villages, so as to include the out-lots, 
common field lots, and commons thereto respectively belonging. And 
he shall make out plats af the surveys, which he shall transmit to the 
surveyor general, who shall forward copies of the said plats to the Com- 
missioner of the General Land Office, and to the Recorder of Land 
Titles: the expense of surveying the said out-boundary lines shall be 
paid by the United States, out of any moneys appropriated for surveying 
the public lands: Provided, That the whole expense shall not ex- 
ceed three dollars for every mile that shall be actually surveyed and 
marked. 

§ 2. That all town or village lots, out-lots, or common field lots, in- 
cluded in such surveys, which are not rightfully owned or claimed by 
any private individuals, or held as commons belonging to such towns or 
villages, or that the President of the United States may not think pro- 
per to reserve for military purposes, shall be, and the same are hereby 
reserved for the support of schools in the respective towns or villages 
aforesaid: Provided, That the whole quantity of land contained in the 
lots reserved for the support of schools in any one town or village, shall 
not exceed one-twentieth part of the whole lands included in the gene- 
ral survey of such town or village. 

For the purpose of enabling the Surveyor General to distinguish the 
lots claimed by individuals from those reserved under the 2d section 
above recited, the act of 26th of May, 1824, was passed. It enacts: 

“$1. That it shall be the duty of the individual owners or claim- 
ants of town or village lots, out-lots and common field lots, in, adjoin- 
ing or belonging to the several towns or villages of Portage des Sioux, 
St. Charles, St. Louis, St. Ferdinand, Villa a Robert, Carondelet, Ste. 
Genevieve, New Madrid, New Bourbon, Little Prairie and Arkansas, 
whose lots were confirmed by the act of Congress (13th June, 1812,) on 
the ground of inhabitation, cultivation or possession, prior to the 20th 
Dec. 1803, to proceed within eighteen months after the passage of this 
act, to designate their said lots by proving before the Recorder of Land 
Titles, the fact of such inhabitation, cultivation or possession, and the 
boundaries and extent of such claim, so as to enable the Surveyor Gen- 
eral to distinguish the private from the vacant lots appertaining to the 
said towns and villages.” 

“§ 2. That immediately after the expiration of said term allowed 
for proving such facts, (26th Nov. 1825,) it shall be the duty of the 
Surveyor General, within whose district such lots lie, to proceed under 
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the instructions of the commissioner of the General Land Office, to 
survey, designate and set apart the said towns and villages respective- 
ly, so many of the said town or village lots, out lots and common-field 
lots, for the support of schools, in the said towns and villages respec- 
tively, as the President of the United States shall not before that time 
(26th November, 1825, ) have reserved for military purposes not exced- 
fag one-twentieth part of the whole lands included in the general sur- 
vey of such town or village, according to the provisions of the second 
section of the above mentioned act of Congress.” 

This section also directs a survey of the commons, and provides, 
“that lots relinquished to the United States on account of damage done 
them by earthquakes, and in lieu of which, lands have been located 
elsewhere, shall neither be so designated, nor set apart, nor taken into 
the estimate of the quantity to which any town or village is entiled.” 

§ 3. This section requires the Recorder to issue a certificate of con- 
firmation, and “that as soon as the said time shall have expired, he 
shall furnish the Surveyor General with a list of the lots so proved to 
have been inhabited, cultivated or possessed, to serve as his guide in 
distinguishing them from the vacant lots to be set apart as above de- 
scribed, and shall transmit a copy of said list to the commissioner of 
the General Land Office. 

By the second section of the act of 27th January, 1831, the United 
States relinquished all their rights, title, &c., to the town and village 
lots, out-lots, and common field lots, in the State of Missouri, reserved 
for the support of schools in the respective towns and villages, by the 
second section of the act of 13th June, 1812. 

The question is, what lands are reserved by the 2nd section of the 
act of 13th June, 1812? On the one side, it is contended that all the 
lands included within the general survey directed by the first section, 
which are not disposed of to private claimants, by said section, are re- 
served by the second, partly for military purposes, partly for schools 
as the subsequent legislation of Congress, or the action of the execue 
tive, might determine. On the other hand, the plaintiff in error insists, 
on a more rigid construction of the language of the act; he maintains 


that the same language being employed to designate the subject matter | © 


of legislation in both sections, the same construction must be given to 
the terms employed in one section that is given to the same terms in 
the other. Hence, it is insisted, that as the first section confirms to in- 
dividuals village lots, out-lots, common field lots, only as they existed in 
1803, the second section must be limited to the same subject matter, 
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to wit: to lots which had existence under the former government. This 
construction, it is said, is not only warranted by the letter of the law, 
but is consistent with the general scope of Congressional legislation on 
this subject: the object of all the jaws in relation to the settlement of 
land claims in Missouri, peing unilormly confined to such as originated 
under the former government. This section, therefore, if it applies to 
anything that was not a lot, made so by grant, or user under the for- 
mer government, must be a solitary exception to the general course of 
legislation. The apparently careful use of the word ‘‘lots,”’ in both 
the first and second sections, and the repetition of the same terms in 
the supplementary acts of 1824 and 1831 is invoked as a circumstance 
confirmatory of this interpretation. Hence, the second section speaks 
of the “quantity of land contained in the lots reserved for the use of 
schools,”’ &c.; and the act of 1824 directs the Surveyor General to set 
apart ‘‘so many of the said vacant t'wn or village lots, out lots and 
common field lots,” as the President shall not have reserved, for mil- 
itary purposes. 

I cannot concur in this rigid interpretation of this act, but am led to 
a different conclusion, from a view of what seems to be the general 
scope. and design of the law, as well as from the distinct and separate 
objects proposed by the two sections under consideration; and this 
conclusion, as I conceive, is not only warranted by its language, but is 
better supported by the history of its origin and purposes, as disclosed 
in the State papers, portions of which were read at the trial. 

Congress. designed to dispose of the whole subject matter about 
which they were legislating. When, therefore, they directed an out 
boundary line to be run, they obviously intended that survey to em- 
brace all the particulars previously enumerated in the section, and it 
was as clearly designed that these particulars, to wit: the village lots, 
out-lots, common field lots, and commons, should comprehend every - 
thing within that line. Of what avail was this out-boundary line, un- 
less everything within it was disposed of? 

It will be observed that the first section had disposed of all the 
lots that had been “inhabited, cultivated, or possessed, prior to 1803 ;” 
that is, the whole of the Spanish village, or town proper. Then an out- 
boundary line was directed, and the second section disposes of all the 
lots, out lots, &c., within this out boundary, but without limiting them 
to such as had been “occupied,” &c., under the former government. 
Now, if it was the intention of Congress only to reserve the lots, out- 
lots, &c., which were enumerated in the first section, and acquired 


their character as such from occupancy or survey under the Spanish 
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government, why direct that an out-boundry line shall be run? An 


enumeration of the particular classes of land, as it was made in the 
first section, would have answered every purpose, and no “ useless in- 
vestigation,” as Mr. Riddick terms it, is saved by directing this line. 
The same questions arise under the second section, which did under 
the first; the same proof is necessary, and so far as the General Gov- 
ernment, and the schools were concerned, they could get nothing by 


_ proof, except where such lots had been abandoned by their proprietors. 


Itis true that the second section embraces nothing which is not con- 
veyed by the same terms in the first, except that the inhabitation, pos- 
session or cultivation required. by the first section, is not required by 
the second; but these terms, iftakenin their ordinary acceptation, are 
large enough to embrace every thing within the out-boundary line di- 
rected to berun. Hence, the word out-dut is interpreted as synony- 
mous with common field lot, by those who would limit the operation of 
the second section to such lots as were recognized by the Spanish au- 
thorities. But the limitation of these words in the first section, is not 
to be found in the second. 

But the motive and design of these two sections of the act of 1812, 
are totally different. The. first section in conformity with the title of 
the act, was designed for the settlement of claims, rights and titles, 
originating under the former government; it was the fulfilment of an 
obligation imposed upon this Government, by their treaty with France; 
and its operation is confined to this object solely. The second section 
obviously grows out of different motives, and has in view different pur- 


poses. It was amere gratuity so far as the donation for schools iscon- 


cerned, and the reservation, in other respects, appears designed for the 
convenience of the Government. There is no reason why Congress, in 
making the reservation in the second section, should have been limited 
to Spanish claims or to lots which were recognized by the former gov- 
ernment, as appurtenant to the village. 

Whilst this intent of the law makers is to be inferred from the law 
itself, the letters of Mr. Riddick and Penrose, contained in the State 
Papers of that year, (Duff Green’s ED. v. II. p.377,) are calculated 
to strenghten this construction of the act. 

In ‘Mr. Penrose’s letter to Mr. Gallatin he says “claims for field or 


 out-lots, as they are termed, should be confirmed, recorded or not re- 
corded. 


All these tracts have been cultivated and possessed from 
15. to 50 years. Allthis class are, the Grand and Little Prairie and 
Bartiere des Noyes St. Louis’ There may be a few vacancies per- 
haps in these fields, grant them in such case to. the inhabitants for 
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public schools.” Again he says: “It would probably be best to con- 
firm the town, generally to the inhabitants, and if there be any vacant 
lots, grant them for public schools.” Mr. Penrose evidently considers 
out-lots, and common field lots as synonymous. 

Mr. Riddick’s letter was addressed to the chairman of the committee 
on public lands, and is dated March 26th, 1812, “Class 49th,” he says: 
‘‘Villages,, commons, common field, and lands adjacent, given to the in- 
habitants individually for cultivation, possessed prior to 20th December, 
1803.” On this class he remarks: ‘The 49th Class will comprise near- 
ly one-fourth in number of all the claims in the Territory of Louisiana, 
and if confirmed at once, by the outer lines of a survey to be made by 
the principal deputy, would give general satisfaction, and save the Uni- 
ted States a deal of useless investigation into subjects that are merely 
matters of individual dispute; the United States can claim no right 
over the same, except a few solitary village lots and inconsiderable va- 
cant spots of little value, which might be given to the inhabitants for the 
use of schools.” 

These letters show that Congress was in possession of full information 
on the subject ; and the act of 13th June, 1812, seems to be framed with 
great caution. Notwithstanding these vacancies within the out-boun- 
dary line suggested by Mr. Riddick, were represented as inconsiderable 
vacant spots of little value, they were not granted en masse to the 
schools, but were first subject to be appropriated by the President to 
military purposes, and after that object was accomplished, they were 
reserved for the use of schools; providing, however, that in no event 
should the portion appropriated to this latter purpose, exceed the one- 
twentieth of the whole land embraced by the out boundary. 

It would be a little remarkable if Congress had exhibited all this cir- 
cumspection in reserving for military purposes, and for the promotion of 
education, abandoned lots in the village, or vacancies in the common 
fields. 

The ninth and twelfth ‘instructions, asked by the plaintiff in error, 
call in question this legality of the survey given in evidence on the 
trial, purporting to be the out-boundary line of the town of St. Louis, 
as it stood incorporated on the 13th June, 1812, “including the out-lots, 
common field lots of the common field of St. Louis, and the common 
thereto belonging,” and purporting to be made in pursuance of the first 
section of the act of 13th June, 1812. 

Several objections are made to this survey, founded partly on the tes- 
timony given at the trial, consisting of the opinions of practical sur- 
veyors, and facts detailed by them, and partly upon matters appearing 
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on the face of the survey. One objection is, that the survey does not 
comprehend the Big Prairie, and Barrierre des Noyes common fields; 
another is, that the survey comprehends too much, and might have been 
made pursuant to law, leaving out several strips of ground now taken 
in. The first objection is certainly not available. Ifthe United States 
and the corporation, (plaintiff below) are agreed upon this point, I am 
unable to see upon what principle the defendant should be permited to 
object that the survey does not embrace all the land which it should have 
embraced. Thesurvey having been mnade by an officer duly authorized 
by law, was therefore prima facia evidence of what it purported to be, 
and the defendant if permitted to contest it on this ground, would be 
occupying the position of a mere trespasser. The principle sanctioned 
by this court in Hunter vs. Hemphill, would, I think, preclude a party 
so situated from taking such an objection. 

But the second objection rests on different grounds. If the survey 
embraced more than the act required, the rights of third persons origi- 
nating subsequently to 1812, but before the actual making of the survey, 
might be materially affected. The out-boundary line directed by the 
act, was to embrace nothing except town or village lots, out-lots, com- 
mon field lots, and commons, in, adjoining and belonging to the town of 
St. Louis, at the passage of the act. If it did, the defendant below 
had a right to show it; whether he is a trespasser or not depends on 
the legality of the survey. If the survey did not rightfully embrace the 
land in dispute, it was public land, and liable to sale and location; if it 
‘did, the land was not so liable, and the defendant’s New Madrid location 
was a nullity. Whether the survey was inaccurate in this respect or 
not, is a mixed question of law and fact; so far as the question depends 
on the construction of the statute itself, it is a question of law; whether 
the lot in controversy was within the limits directed by the act, is a 
question of fact for the jury. 

\ The first instruction given by the court of common pleas, at the in- 
stance of the plaintiff below, was a correct exposition of the law on 
this point. By the second instruction given, the jury were left to deter- 
mine whether the lot in controversy was within the out-boundary of the 
town of St. Louis, surveyed so as to include the out Jots, common field 
lots, and commons thereto belonging. This instruction either assumes 
that the survey of the out-boundaries given in evidence, was conclu- 
sive upon the defendant, or leaves its legality to be determined by the 
jury as a question of law. As the court rejected all instructions im- 
peaching the validity of the survey, I presume the second instruction 
was intended to assert that principle, and therefore virtually directed 
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the jury to find for the plaintiff, if the lot in controversy was within the 
surveyed out boundary which was in evidence. 

Though I am not prepared with the evidence now before the court to 
say that this instruction was absolutely and abstractly correct, that is, 
that there may not be valid objections to this survey, yet so far as the 
present defendant is concerned, he cannot complain, if any survey 
made in conformity to the law, must have embraced the lot proved to 
have been occupied by him. 

As before observed, I reject that interpretation of the law, which re- 
quires occupancy or cultivation prior to Dec. 1803, as essential proof to 
establish a town or out-lot of the town. What then was the condition of 
the strip of ground, numbered on the survey lot 3198, in 1812? It was 
surrounded on three sides by streets. On the east was a lot belonging 
to Madam Luchaire, and confirmed to her by the Recorder in 1815, as 
a village lot. On the west was the land of Beauvois, which in 1799 
was described as ‘situate to the north of the town, on the hill west of 
Main street, and bounded south by a cross street, that separates it from 
the last lot of the town, on the north by the land of Clamorgan, &c., 
which space may contain about the ordinary lot of 120 feet front by tie 
accustomed depth of 300 feet.’”? This would seem to be a town lot, at 
least in contemplation, as early as 1799. The vacant space between 
these lots, must surely be held a town lot, within the meaning of tlie 
second section of the act of 1812. 

The judgment of the court of common pleas should, in my opinion, be 
affirmed. 


Scorr, J. I concur in affirming the judgment on the main point in 
the cause. 


Tompkins, J., dissenting. 


This is an action of ejectment, prosecuted in the eourt of common 
pleas, by the Board, &c., against John Trotter. Judgment was there 
given for the plaintiffs, and to reverse it, Trotter prosecutes this writ 
of error. 

It appears from the evidence in the bill of exceptions, that most of the 
jurors were reSidents of the vity of St. Louis, and Trotter having ob- 
jected to them on that account, his objection was overruled, and that he 
excepted to the decision of the court. 

The plaintiffs offered in evidence a transcript of the record of the 
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county court of St. Louis county, containing an order of that court 
made in November, 1809, incorporating the town of St. Louis, with 
certain limits therein mentioned. To the admission of this evidence 
the defendant objected, and his objections being overruled, excepted. 

The plaintiffs then offered in evidence a plat and survey entitled a 
plat and description of the survey of the out-boundary lines of the 
town, now city of St. Louis, as it stood incorporated on the 13th June 
in the year 1812, including all the out-lots, common-field lots of the 
common field of St. Louis, and commons thereto belonging, made in 
pursuance of the act of Congress of 13th June, 1812, entitled an act 
making further provision for settling claims to land in the Territory of 
Missouri. 

The defendant objected to the admission of this document in evi- 
dence ; his objection was overruled, and he excepted, and it was agreed 
that this plat too might be read in evidence, being too large to be 
entered upon the bill of exceptions. 

The plaintiff then gave in evidence a certified copy of certain in- 
structions of the Commissioner of the General Land Office, of which 
a copy follows : 


“GeneraL Lanp Orrics, 
January 15th, 1839. 


Sir: 

I have received your report of the 19th September last, with the 

accompanying papers, in relation to the claims of the school commission- 

ers to certain lands, under the acts of June, 1812; (Land Laws, p. 620, ) 

and 26 May, 1824, (do. p. 884) in the city of St. Louis, for the support 
of schools. 

The application in behalf of the School Commuissioners is, that I will 
instruct the Surveyor General of Missouri, to designate and set apart 
for the support of schools in the town of St. Louis, all the vacant 
ground lying between the first line of the common field of the town of 
St. Louis, and the claims of Chouteau, Eglise, Yosti, Soulard, Clamor_ 
gan, and Third street ; also any vacant land lying between the survey of 
Clamorgan and Cherry street south, extending from Cherry street south 
to the river, if it shall appear by the record of this office, and the re- 
cords of the Recorder of Land Titles, that said grounds were vacant 
on the 13th June, 1812, provided the said grounds thus assigned do not 
exceed one-twentieth of the whole land thus included in the general 
survey of the town. 

This ground is represented in green and yellow on the diagram B, ac- 
companying your letter of 22d December, 1837, to the President and 
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Directors of the Board of Scheol Commissioners for the city of St. 
Louis, and also on the diagram D and F, transmitted with your report 
of the 19th of September last. 

It appears that there was a military occupancy by the former gov- 
ernment on a part of the ground (represented by a yellow shade on di- 
agram B,) and that the tract claimed by the Commissioners is covered 
by the New Madrid location, (Cert 184,) in the name of Henry Pe- 
roux, under Francis Hamlin. 

The position of the land in question on which there was a military oc- 
cupancy, is not reserved for military purposes, as appears by the com- 
munication from the War Department, copies of which were transmit- 


_ ed to you on the 18th day of July last. 


On a careful examination of this case, I am of opinion that the act of 
13th June, 1812, has reference to the corporate limits of St. Louis, as 
they existed at the date of that act; the same having been established 
by a decree of the court of common pleas of the district of St. Louis, in 
1809, and which are as presented on your diagram D by the lines a// m, 
m n, and thence up the river to a. 

The tract in question, in the opinion of this office, not being the land 
the sale of which is authorized by law, Peroux’s claim to it must be 
regarded as invalid, under the second section of the said act of 26th 
of May, 1824, making it the duty of the Surveyor General, within whose 
district such lots lie, to proceed under the instructions of the Commis- 
sioner of the General Land Office, to survey, designate, and set apart 
to the towns and villages mentioned in the act, so many of the vacant 
town or village lots, out-lots, and common field lots for the support 
of schools in the said towns and villages, as the President of the United 
States shall not before that time have reserved for military purposes ; 
‘not exceeding,” however, one-twentieth part of the whole lands in- 
cluded in such town or village, &c. You are instructed to survey, 
designate and set apart for the support of schools in St. Louis, the por- 
tion of land now applied for, and return to this office an approved dia- 
gram of the same.” 

This letter purports to be signed by the Commissioner of the General 
Land Office, and addressed to the Surveyor General of Illinois and Mis- 
souri, at St. Louis. 

The plaintiff then gave in evidence a certain diagram headed B, on 
which the space between Cherry street and Jaques Clamorgan, running 
from the Mississippi river, to the line of Third street, produced is col- 
ored in blue ink, and the space immediately west therefrom is in green 
and southwardly in yellow; then follows the diagram. 
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The plaintiff then gave in evidence the plat and survey purporting to 
be the designation and setting apart of a lot or piece of ground for the 
support of schools, which is as follows, &c. 

A witness then produced by the plaintiff, proved that the land sued 
for was within the limits designated by the Surveyor General, and that 
the defendant at the time of the commencement of this suit resided on 
the land sued for. The plaintiff then closed his evidence. 

The defendant then gave in evidence several documents. But as I 
have not been able after a careful attention both to the oral and writ- 
ten argument, to perceive the relevancy of that evidence, I shall pass 
it without further notice at this time. But if I find it shall become 


necessary, I may hereafter detail so much thereof as may seem neces- : 


sary to illustrate what I may say in this opinion, observing ouly, that 
the defendant claims by virtue of a location made under a certificate, 
dated 30th November, 1815, issued by Frederick Bates, then Recorder 
of Land Titles, stating that in conformity to the provisions of the act 
of Congress of the 17th February, 1815, the said Henry Peroux, or 
his legal representatives, is entitled to locate any quantity of land not 
exceeding one hundred and sixty acres, on any of the public lands of 
the Territory of Missouri, the sale of which is authorized by law. This 
location was made 02 the 7th day of April, 1817. | 

The defendant then examined several witnesses, the object of whose 
testimony appeared to be to prove what were the out-boundary lines of 
St. Louis, on the 13th day of June, 1812, and also the meaning of the 
words Jof, and owé-lot, as used in this act of 13th June, 1812, under 
which the plaintiffs claim, and the extent of the town in the year one 
thousand eight hundred and four, at the time of the change of govern- 
ment. The town of St. Louis had then only three streets parallel with 
the Mississippi river river, of which the western was called Barn street, 
from the fact that the barns of the village were generally built along 
on the west side of that street. And it.was also in evidence, that there 
was a considerable vacant space west of the said ‘Third street, lying 
betwixt it and the common field fence, which was built along on the 
east ends of the common field lots. 

The testimony being closed, the plaintiffs prayed the following in- 
structions, to-wit : 

1. The special survey given in evidence by the plaintiffs, purporting 
to be a survey made in pursuance to the act of Congress of the 13th 
June 1812, is prima facie evidence of the out-boundary lines of the 
town of St. Louis, surveyed so as to include the out-lots, common field 
lots, and commons thereto belonging. 
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2. If the jury find from the evidence that tie lot or parcel of ground 
designated by the survey numbered 3198, given in evidence in this 
case, is within the out-boundary lines of the town of St. Louis, so as to 
include the out-lots, common field lots, and commons thereto belonging, 
and before the commencement of this suit the Surveyor of Public Lands 
for Illinois and Missouri, under the instructions of the Commissioner 
of the General Land Office, did survey, designate and set apart to the 


_ said town, the said lot forthe support of schools therein, then the plain- 


tiff has shown a sufficient title to said lot. 

To the giving of which the defendant objected, but the court gave 
them, to which action of the court, the defendant by his counsel ex- 
cepted. 

The defendant then prayed the court to give the jury sixteen instruc- 
tions, of which I shall notice these following only, believing the others 
to be irrelevant or mere repetitions of such as I shall take occasion to 
observe on, for I do not wish to embarrass the case either with useless 
words or useless matter: 

2. If the jury believe from the evidence that the land sued for in 
this action, was not, nor any part thereof, either a town lot or a village 
lot, out-lot, or common field lot, on the twentieth day of December, 
one thousand eight hundred and three, they are bound to find for the 
defendant. 

5. That the act of Congress of 13th June, 1812, entitled an act ma- 
king further provision for settling claims to land in the Territory of 
Missouri, does not reserve for the use of schools in the towns and villa- 
ges therein mentioned, any land which had not been made a town or 
villaze lot, out-lot, or common field lot, previously, by the proper 
authority. 

7. That the location under the New Madrid certificate, so called, in 
favor of Henry Peroux, or his legal representatives, given in evidence 
in this case, is a better title to the land in question, than that shown by 
the plaintiffs, if the jury believe from the evidence that the said land is 
embraced in such location, and that it was not on the 13th of June, 1812, 
or before, either a town or village lot, out-lot or common field lot of St: 
Louis. 

8. If the jury believe from the evidence that the land in questions 
before and on the 13th day of June, 1812, was a vacant space, and not 
embraced within the streets of St. Louis, nor included among the 
regular lots of the village, and that it had never been a common field 
lot, then the said act of Congress did not reserve it for the support of 
schools. 
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10. That the land in question was not reserved for the use of schools 
by the said act of Congress of 13th June, 1812, although a vacant space 
lying within the limits of St. Louis, as incorporated by the court of 
common pleas, unless it were a town or village lot, out-lot, or common 
field lot, previously designated as such. 

13, 14, 15. That the plaintiffs are not entitled to recover in this 
action, because the acts of Congress of 13th June, 1812, and of Jan- 
uary, 1831, and the act of the Legislature of Missouri, incorporating 
the plaintiffs, have conferred no title on them. 

These instructions were refused, and the defendant excepted. The 
verdict of the jury being found against the defendant, he moved for 
a new trial, for all the common place reasons, assigning also some par- 
ticular reasons; as, that some of the jury were inhabitants of the 
old town of St. Louis, and others within the limits of the streets sur- 
veyed and marked out since the date of the act of 13th June, 1812, 
and that the act of the Missouri Legislature of 1832, p. 37, incorpora- 
ting the plaintiffs below, defendant in error here, diverts the trust fund, 
and is therefore unconstitutional. I pass the point arising out of these 
three instructions, of which I have given a summary, without noticing 
them further. 

If indeed the plaintiff in error be, as is contended, a mere trespass- 
er, having acquired from the United States, under whom he claims, no 
color of title, then the selection and designation of lots for the sup- 
port of schools in St. Louis, by the Surveyor General, under the direc- 
tion of the Commissioner of the General Land Office, however incon- 
sistently it may have been made with the letter, language, and spirit of 
the act of Congiess of 13th June, 1812, cannot be invalidated by any 
act of this plaintiff in error. Hunter vs. Hemphill, 6 Mo. Rep. p. 106. 
In this case Hunter claimed the disputed land, under a certificate of pur- 
chase made to him by the Receiver of the Land Office at Palmyra. 
hermphill, the defendant in the action, offered to prove that the land 
hac rot been advertised for sale. The court decided that the defend- 
ant hid no right to question the regularity of the sale. 

The plaintiff in error, as has been shown, claims the land in contro- 
versy, by virtue of a location made under the authority of a certificate 
issued by the Recorder of land titles, dated November 30th, 1815, sta- 
ting that in conformity to the act of Congress of 17th January, 1815, 
Henry Peroux, or his legal representatives, is entitled to locate any 
quantity of land not exceeding one hundred and sixty acres, on any 
of the public lands in the Territory ef Missouri, the sale of which is 
authorized by law. By the act of 3d March, 1811, Congress had au- 
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thorized the President of the United States to direct so much of the 
_ public lands in the Territory of Louisiana to be surveyed and sold, as 
he might think proper ; and by the act of 4th June, 1812, this Territory 





of Louisiana became the Territory of Missouri. The land then had 
been autiorized to be sold, and the location on it was made on the 7th 
of April, 1817, more than twenty years before the same was designated 
and set apart for the support of schools by the Surveyor General, under 
the direction of the Commissioner of the General Land Office. It be- 
comes then the duty of the defendant in error, to show that the land in 
controversy was either a town or village lot, out-lot, or commen field 
lot, not rightfully owned or claimed by any private individual, for none 


_ other is reserved for the support of schools, by the 2d section of the act 


of 13th June, 1812. 

In order to understand well the provisions of this second section, it 
is necessary to advert as well to the first section as to the title of the 
act. The act is entitled, “an act making further provisions for set- 
tling the claims to land in the Territory of Missouri. By this act 
Frederick Bates, late Recorder of land titles, had succeeded to all the 
powers and duties of the board of commissioners established by the 
act of 2d March, 1805, and through eight long sections, Congress stead, 
ily pursues their object, pointing out the duties of the Recorder in every 
case that could be anticipated. 

The material part of the first section is as follows: ‘‘ Be zt enacted» 
&c., that the rights; titles and claims, to town or village lots, out-lots, 
or common field lots, in, adjoining, and belonging to the several towns 
or villages of Portage des Sioux, St. Charles, St. Louis, &c., which 
have been inhabited, cultivated or possessed prior to the twentieth day 
of December, one thousand eight hundred and three, shall be and the 
same are hereby confirmed to the inhabitants of the respective towns, 
or villages aforesaid, according to their several right or rights in com- 


_ mon thereto, Provided, &c.”? The latter part of the section directs 


the surveying and marking of the out-boundary lines of the severa 

towns or villages by the principal deputy surveyor, so as to include the 
out-lots, common field lots, and commons thereto respectively belong- 
ing. The second section provides that all town or village lots, out-lots, 
or common field lots, and commons included in the general survey, 
(above directed to be made, ) which are not rightfully owned, or claim- 
ed by any private individuals, or held as commons belonging to such 
towns or villages, “that the President of the United States may not 
think proper to reserve for military purposes, shall be and the same are 
hereby reserved for the support of schools, in the respective towns or 
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villages aforesaid: Provided, that the whole quantity of land contained 
in the lots reserved for the support of schools in any one town or village, 
shall not exceed one-twentieth part of the whole lands included in the 
general survey of such town or village.” 

Nothing is given here but town or village lots, out-lots or common 
field lots ; and to prevent too loose a construction of the granting part 
of the act, it is expressly provided, that the land contained in the dots 
reserved for the support of schools, in any one town or village, shall 
not exceed one-twentieth part of the whole ands included in the gen- 
eral survey of such town or village. Here the word dand is twice used 
in contradistiaction to the word Jot, in the short space of three lines, 
as if to declare in so many words the belief of Congress that there 
might be included in this general survey of these towns or villages, as 
well as lund not divided into lots; as dots already divided or marked out 
at the passage of the act, to wit: prior to the 20th day of December, 
1803, since which time Congress did not recognize any authority in 
Missouri Territory to lay off lots in these towns or villages. If, then, 
the Zand contained in the lots not rightfully owned or claimed by any 
private individuals, should exceed one-twentieth part of the whole 
lands included in the general survey of such town or village, then only 
could so many lots be reserved, as amounted to one-twentieth part of 
the whole lands. On the contrary, if the land contained in all the lots 
not rightfully claimed, amounted to less than one-twentieth part of the 
whole lands included in the general survey, it is absurd to say that any 
other power than Congress can give the deficiency, and it is still more 
absurd to say that Congress intended to give what their language does 
notimport. Their officer may give, and if he give nothing but their 
property, his act is valid, till they choose to annul it; but if he give 
what has been appropriated by another, his act is void. If, then, there 
be not lots, such as are directed to be reserved for the support of 
schools, in the second section, not rightfully owned or claimed by any 
private individuals, then Congress neither gave, nor intended to give 
any thing for the support of schools, in the town or village where none 
such were found. Had Congress intended to give one-twentieth part 
of the land contained in the general survey, the proper terms to ex- 
press their meaning were at hand, and it could have been expressed in 
much fewer words. But this general survey was directed to be so made, 
as to include the out-lots, common field lots, and commons thereto be- 
longing. If, then, these out-lots had no existence other than as land, no 
person could know when the survey did include them. It has been 
twice solemnly decided by this court, that an inhabitant of one of these 
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villages, to get a lot under the Ist section, must prove the existence of 
his lot prior to the 20th day of December, 1803: Lawless vs. Newman, 
5 Mo. Rep. 241. The point arose on an instruction given by the cir- 
cuit court, all the judges being present and assenting. With this deci- 
sion the cause was remanded, and a verdict found for Lawless, and the 
judgment of the circuit court affirmed. Judge Napton concurred in 
affirming the judgment of the circuit court, on the ground that there 
was no evidence on the record of so decisive a character, that Marli’s 
enclosure was a village lot, as would require this court to set aside the 
verdict of the jury. Judge McGirk being indisposed did not sit. If 
the lots confirmed to the inhabitants, in consideration of habitation, 
cultivation or possession, must have had a legal existence prior to the 
20th day of December, 1803, equally ought those lots not rightfully own- 
ed or claimed by any private individuals, to have had a legal existence 
before the 20th December, 1803. Indeed it is an absurdity in terms to cal] 
land a lot before it is divided. “The word Jot in the United States,” says 
Webster, “signifies a piece or division of land, perhaps originally assigned 
by drawing lots, but now any portion, piece or division of land.” In this 
sense Congress used the words town or village lots, out-lots, &c. If not, 
then the direction given to the principal deputy to survey the out-boun- 
dary lines so as to include the out-lots, common field lots, and commons, 
means nothing. For if every thingincluded in the general survey, except 
the common field lots and commons, be intended by the word owd-Jots, then 
the principal deputy was at liberty to include the whole territory of Mis- 
souri, and then by the same liberal construction of the meaning of the 
word out-/ot, one-twentieth part of the whole land would be intended to 
be reserved for the use of schools. But it is contended by the defendants 
in error, that if Congress intended by this second section, to give nothing 
but the land contained in the lots laid out under the authority of France 
or Spain, then they, the said defendants in error, will have nothing left for 
the support of schools; for, say they, there are no such lots left vacant 
in St. Louis; Congress, therefore, must have intended, say they, con- 
trary to their express declaration, to give for the support of schools, not 


— lots having a lawful existence under the preceding government, but one- 


twentieth part of the whole lands included in the general survey. For 
they further say, Congress had in the 14th sec. of the act of the 4th of 
June, 1812, providing for the government of the territory of Missouri, 
declared that schools, and the means of education, shall be encouraged 
and provided for from the public lands of the United States; and al- 
though Congress had made a most munificent provision from the pub- 
lic lands for the encouragement of education in the Territory general- 
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ly, yet all the lands, near these enumerated villages, being appropria- 
ted to satisfy private claims, they would not be able to obtain their usual 
provision of the 16th section, and that this provision made in the second 
section for the support of schools in the several enumerated villages must 
be supposed to be a compensation for the loss of the sixteenth section. 

Congress pledges its faith to the Territory of Missouri, to encourage 
and provide the means of education, and not to these villages enume- 
rated in the first section of the act of 13th June, 1812. There is no- 
thing, either in the title, or in the body of that act, to induce one to 
suppose that Congress in passing it, considered itself as redeeming a 
pledge made or given in the above mentioned 14th sec. of the act of 
Ath of June, 1812, the object of which is to provide for the govern- 
ment of the Territory of Missouri, whilst the object of the act of 13th 
of June, 1812, is to make further provision for settling claims to land in 
the Territory of Missouri. As above observed, it continues true to its 
- object throughout the provisions of eight long sections ; and so far was 
Congress from being affected with the knowledge that all the lands in 
the vivinity of these villages had been applied to satisfy private claims, 
that it appears from this act, that the public lands had not been then 
surveyed. For by the 5th section the principal deputy is directed to 
survey those to which the Indian had been extinguished. It more- 
over appears by this record, that there was in 1812, much vacant land 
near St. Louis. 

The history of this act of I3th June, 1812, is so well known in St. 
Louis, that it is difficult to conceive how the defendants in error can be 
ignorant of it. As the material is on this record for other purposes, 
(which I am not able to appreciate, ) I will give it: On the 30th day of 
June, 1808, four citizens of St. Louis, Pierre Chouteau, Bernard Pratte, 
Hebert, and E. Yosti, filed with the Recorder of Land Titles, on 
behalf of the citizens of St. Louis, a claim for all lots, designated on a 
plat presented along with their claim. I suppose this claim filed, and 
the proceedings on it by the board of Commissioners, was intended as 
some evidence of the out boundary lines of St. Louis, which, as I con- 
ceive, are quite immaterial, so far as the plaintiff in error is concerned. 

The thirtieth day of June, 1808, was the last day allowed for filing 
claims, to be adjudicated on by that board. The copy of the proceed- 
ings shows that Penrose voted for the confirmation of the whole: Bates 
and Lucas voted against it: Judge Lucas giving at large some very 
sensible reasons for his vote. Penrose, the said commissioner, ‘and 
Riddick, the clerk to the Board, bore the report of that Board to Wash- 
ington City in 1812, and remained in Washington City till the last of 
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March, at least. While they were there, Mr. Penrose addressed a very 
long letter on the subject of these claims yet unsettled, to Mr. Gal- 
latin, then Secretary of the Treasury, and Mr. Riddick another to Mr- 
Morrow, Chairman of the Committee of Public Lands. Both these let- 
ters are agreed to be considered as on the record. I copied into my 
opinion in the case of Hammond vs. the same defendants in error, so 
much of them as is material here. See page 85 of the 8th vol. Mo. 
Rep. A plain man who would read these extracts’on the S5th page 
above cited, could not fail to see in them the origin of the two first sec- 
tions of this act of 13th June, 1812. But when we connect with these 
extracts, the claims filed on the 30th July, 1808, as above mentioned, 
and when we consider the proceedings of the Board on these claims, 
the conclusion is almost irresistible, that Chouteau, Pratte, and others 
filed their claims at the suggestion of Penrose and Riddick. Both 
these letters of Penrose and Riddick were communicated to the House 
of Representatives. Penrose’s was dated 20th March, 1812, and Rid- 
dick’s the 26th March of the same year. 

So negligent were those inhabitants in proving up their claims, that 
the act of 26th May, 1824, was afterwards passed to allow them further 
time for filing their claims. : 

A lot, in the sense in which the word has been here used by Congress, 
is a piece, or division of land, marked out by authority of law, prior to 
the 20th day of December, 1803, for since that time, and prior to the 
passage of the act of 13th June, 1812, the Congress of the United 
States recognized no power west of the Mississippi, authorized to lay 
out lots in the Territory. 

The defendants in error then, having no right according to the ex- 
press language of the second section above cited, to receive for the 
support of schools, any land but what is contained in a town or village 
lot, an out-lot, or common field lot, it is quite immaterial to the plaintiff 
in error, what were the out-boundary lines intended by this act to be 
assigned to St. Louis. It is also immaterial to the merits of this case, 
whether according to Stoddard and Breckinridge, the French inhab- 
itants at and near the Fort de Chartres, first came to St. Louis in the 
spring of the year 1766, then well knowing the French territory west 
of the Mississippi to have been transferred to Spain, and found it al- 
ready inhabited, the survey of the town haying been quite accurately 
made inthe year 1764, by Pierre La Clede, Maxan and Company, (in 


pursuance of an order of the crown of France made before the ces- 
sion, as will very readily be believed by every body a little acquainted 


with the history of the French settlements in North America, ) or whe- 
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ther those French inhabitants, according to the defendants in error, 
after the arrival of Count O’Reilly in 1769, at New Orleans, removed 
to the place where St. Louis now is, still believing the country to be- 
long to France, because they did not desire to be transferred to the 
British Crown, and by conventional arrangements among themselves, 
made their settlements in the form of a village, leaving vacant spaces 
at convenient distauces for streets. A lot, in the sense in which Con- 
gress uses the word, is still a piece or division of land, that had at the 
time of the passage of the act, a legal existence; and if at the time of 
the passage of the act it legally existed, it must also have leyally ex- 
isted prior to the 20th day of December, 1803. The defendants in er- 
ror, on the 29th page of their printed argument, say, truly, that the 
word Jot has no technical signification. But in the sense in which it is 
here used, it must have received a form from the hand of some person 
authorized to give it that construction. 

Thus much being said, I will proceed to examine the instructions 
given and refused, premising that Congress by the act of 26th May, 
1824, and 27th January, 1831, gave nothing more than had been given 
by the act of 1812, nor could they give it, tothe detriment of the 
plaintiff in error. 

To the first instruction asked by the defendant in error, there is no 
objection to be made; but to me it appears that a question about the 
out-boundary lines, could scarcely arise, unless the United States were 
a party, and no exception appears to be taken. 

The second instruction assumes the whole ground, that every piece 
of land included within the out-boundary lines, is such a lot as is de- 
signed to be reserved for the support of schools. 

In the beginning it is modestly called a lot, or parcel of ground, then 
itis called absolutely a lot, and the court is prayed to tell the jury, 
that if they find that the surveyor did survey, designate and set apart 
to the said town, the said lot for the support of schools, the plaintiffs 
have shown a sufficient title. It has: been sufficiently shown that no 
lots could have been given by Congress, except such as had a legal 
existence prior to the 20th day of December, 1803, unless we commit 
such an outrage on the plain and obvious meaning of the language of 
Congress in the second or granting section, as to call all the land inclu- 
ded in the out-boundary lines of the general survey, either a town or 
village lot, out-lot, or common field lot, while the same section con- 
templates the existence of land undivided, and of lots within that sur- 
vey, as when it is provided that the whole quantity of land contained 
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twentieth part of the whole land included in the general survey, where 
the word Jand is twice used in contradistinction to the word Joé, mani- 
festly showing that Congress did not consider all the land included in 
the general survey as lots. Should it be found upon proper investiga- 
tion that the corporation of St. Louis, since the occupation of the 
country by the United States, (whether before or after the passage of 
this act, is immaterial,) themselves surveyed and marked out these 
streets, bounding this lot, then it can by no means be called such a lot, 
as Congress intended to reserve for the support of schools. 

The defendants in error, by way of illustrating their case, stated in 
their oral argument, that they occupied and held in peace a lot which 
lay in the south-eastern intersection of Market street, produced in the 
year 1816, and Fourth street, which was laid out in the same year by 
private individuals. It is in evidence in this case, and has been in sev~ 
eral kindred cases, that there was at the change of government, much 
vacant land betwixt Third street and the space of ground now occu- 
pied by Fourth street. Some of this ground lying in the intersection 
of Market and Fourth streets, both as aforesaid made by private per- 
sons, they claim as alot, and thus their own trespass is cited as an 
authority to regulate the decisions of this court. Many trespassers 
have taken timber off the land of the United States, in Missouri, but 
none, I hope, have yet claimed the right to take the timber of private 
individuals, because they had not been punished for taking that of the 
United States. 

The second instruction appears to me to be greatly erroneous. 

The second and fifth instructions prayed by the defendant below, 
plaintiff in error, ought to have been given for the same reasons that 
the second asked by the plaintiff below, defendant in error, ought to 
have been refused. Congress gave nothing but lots for the support of 
schools, and after the 20th day of December, 1803, there existed no 
authority to lay out lots in St. Louis, consequently every lot given by 
the act must have had a legal existence before the transfer of the Ter- 
ritory to the United States. Had Congress intended to give for the 
support of schools in St. Louis, any land not divided into lots, that 
instruction might and would have been expressed in terms plain and 
simple. They had only to say that they gave for the support of schools, 
one-twentieth part of the land contained in the general survey of the 
town or village. But they chose rather to say, they gave lots not right- 
fully owned or claimed by any private individuals, with a proviso that 
the land contained in these lots should not exceed one-twentieth part 
7 
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of the whole lands contained in the general survey. These two in- 
structions should clearly have been given. 

The seventh instruction ought to have been given. The eighth in- 
struction might, I believe, with safety have been given, but as the mer- 
its of the case might well have been examined on the other instructions, 
the eighth might well have been omitted. This act of 13th June, 1812, 
was most manifestly framed, or at least the two first sections of it were 
framed on the letters of Penrose and Riddick, referred to in Hammond 
vs. the defendant’s in error; and although Congress, as is contended, 
had other sources of information, yet it is hard to conceive that they 
had any as good and convenient—Judge Lucas and Mr. Bates, the 
two other commissioners, being presumed to be at home. Penrose 
calls them out-lots, or field lots, (as they are termed,) and says all 
those tracts have been cultivated from 15 to 50 years, p. 85 of Sth vol. 
The late Judge Laduc understood them to be synonymous terms. He 
had resided in St. Louis from 1799, and had been till the transfer of 
the country, Private Secretary to the last Lieutenant Governor, and 
till his death a few years since, was officially connected with the re- 
cords of land titles. See his testimony in the bill of exceptions, in the 
case of Newman vs. Lawless, on file in the office of the clerk of the 
supreme court. Mr. Paul, the city surveyor, who in 1816, ran out this 
Fourth street above mentioned, and laid out the addition to St. Louis, in 
1816, entertained the same opinion; his testimony is found on the same 
record with that of Judge Laduc above mentioned. It is true there 
were other out-lots, as mill lots and barn lots, but as every inhabitant 
would not want a mill or barn, these it may be presumed, were conce- 
ded only on special request, and were not marked out to lie vacant till 
some demandant appeared ; and it has never yet appeared that any of 
these lots have been cultivated from fifteen to fifty years. Penrose says, 
the out-lots, or field lots, (as they are termed,) had been. The eighth 
instruction might with propriety have been refused, for if it can be 
shown that there were other out-lots than common field lots vacant, that 
is, not. rightfully owned or claimed by private individuals, then they have 
a right to take them for the support of schools, till they acquire a por- 
tion of land not exceeding one-twentieth part of the whole lands inclu- 
ded in the general survey of the town. 

The tenth instruction is unexceptionable and should have been 
given. 

The eleventh instruction is a mere echo of the tenth. The other five 
instructions asked by the plaintiff in error, do not, in my opinion, merit 
attention. 
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I feel myself justified in saying that this was the cotemporaneous 
construction given to that act. In 1812, the best informed men might 
well believe that some lots would be found within the general survey of 
St. Louis, not rightfully owned, or claimed by any private individuals. 
For most of those claims were not asserted till after the passage of the 
act of 1812, and many not till after that of 26th May, 1824. Mr. Pen- 
rose, in his letter above referred to, after recommending the confirma- 
tion of the out-lots, or field lots, as he says they are termed, says “there 
may be a few vacancies,”’ perhaps in those fields, and advises that they 
be given to the inhabitants for public schools. Mr. Riddick says :— 
“The United States can claim no right over the same, except a few sol- 
itary village lots, and inconsiderable vacant spots, which might be given 
to the inhabitants for public schools.” 

Congress thought proper to give for the support. of schools, the ‘va- 
cant lots,”’ that is, the lots not rightfully owned or claimed by any pri- 
vate individuals; but they give neither the “‘few vacancies” of Penrose, 
nor “‘the inconsiderable vacant spots” of Riddick. These men lived 
long afterwards at St. Louis, rich and influential, deeply interested in 
its prosperity, and never did they use their influence to appropriate these 
‘few vacancies,”’ or ‘“inconsiderable vacant spots,”’ for the support of 
schools. The evidences of their zeal in behalf of the public schools, 
we have seen in the extracts from their letters. 

Again, on the 30th January, 1817, an act of the Missouri Legislature, 
by which seven of the most respectable citizens of the town or village 
of St. Louis, were appointed to take in charge ‘all the lands and other 
property which hath, or may be given by Congress, to said town for the 
support of schools, and appropriate the same,” &c. I speak now fiom 
my own knowledge of what I saw, and of what I acted a part, for I sup- 
pose the Journals are all burnt in the State House, and feel assured that 
no man will deny a word that I say, although most of the actors are re- 
moved from this life. At the commencement of the session of 1818, the 
last session of the Territorial Government, an eminent young lawyer, 
representing St. Louis county, and residing in the village, introduced a 
bill to repeal the law. Never has St. Louis been more ably represented, 
and fortunate will she. be, if in a century to come she shall be more ably 
represented. The late Judge Laduc was a member, than whom, not 
even one of the first Board of Commissioners to settle and adjust claims 
to land, knew more of these claims. 

Not one of this able representation, though four of them lived in the 
village, stirred to prevent the repeal of this act. 

sae for the success of the introducer of the bill, he had 
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undertaken too much. His bill was framed with a view to repeal this | 


act, and another act passed also, at the same session of 1817, that is, 
‘An act to encourage the killing of wolves, panthers and wild cats.” 
This the frontier members considered as officious intermeddling in their 
own peculiar business. The members from the Boonslick country, 
then first represented in the legislative body, rose as one man, and call- 
ing on all those in like situation, caused the bill to be rejected at the 
first reading. It is necessary to say that this young lawyer yet lives, 
and by a long train of services in the legislative body, has shown him- 
self to be amongst the ablest, if not absolutely the ablest, man in the 
State. At that last session, Mr. Riddick was a distinguished member of 
the Council, and he, like the representation in the House, made no more 
efforts in behalf of the supposed interests of the public schools, know- 
ing well, I suppose, that they had no shadow of claim, under the act of 
13th June, 1812. About that time, perhaps while the last Territorial 
Assembly was sitting, the jailor of St. Louis county claimed the right 
of pre-emption in the purchase of all the vacant land lying betwixt 
Third and Fourth streets, and I know that it was the opinion of the late 
Judge McGirk, that he was entitled to it. At that time I was well ac- 
quainted in St. Louis, and had been so for nine years previous, and 
though on the occasion of the passage of this act of 1817, I had heard 
much against the claim of the public schools, I cannot charge my mem- 
ory with one word said in their favor; and the act of 30th January, 1817; 
had become so much a dead letter, that when in the argument of the 
case of Hammond vs. the same defendants in error, Mr. Spalding inti- 
mated that the defendants had forfeited their right by anon user. Mr. 
Bates, who lived in St. Louis at the passage of that law, answered that 
they could not use it, because the Legislature had conferred on them no 
power. It was reserved, in my opinion, for the ingenuity of these lat- 
ter days, to find out that the word owé-lo¢ means any piece of vacant 
land that lay within the general survey. The defendants in error have 
attributed to the late Mr. Hempstead the introduction of the convenient 
word out dat in the act of 13th June, 1812, to whom both in the oral ar- 
gument of this case, and in that of Hammond vs. the same defendants, 
they gave a seat in Congress for the purpose of framing the bill, and so 
laudably zealous were they in the cause of education, that they did not 
at first perceive that the law was passed the session before Missouri had 
a delegate in Congress. But the blunder perceived was easily cor- 
rected, by sending Mr. H. to Congress on private business. If Mr, 
Hempstead had been on that occasion at Washington City, it is not pro- 
bable that the chairman of the committee on Public Lands would have 
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required him to write the bill in preference to Penrose, the late commis- 
sioner, or Riddick, the clerk to the board; since either of these last under- 
stood the subject much better than Mr. Hempstead’s professional labors 
allowed him to do it, and certainly both Penrose and Riddick were as 
capable of writing as was Mr. H. Mr. Hempstead left behind him a high 
character for openness and plain dealing. Hed he written the second 
section of this act, under which the defendants in error claim this land, 
with a view to give them Jand whether divided into lots or not, he would 
have stated in plain terms, that one twentieth part of the land contain- 
ed in the general survey shall be reserved for the support of schools, 
But Mr. Hempstead was most probably at home attending to his exten- 
sive professional business, and the law must be construed as if it were 
framed by some plain man, who was accustomed to use words in their 
popular sense. 

But it is said by the defendants in error, “the President of the Uni- 
ted States can select no land for military purposes, within the survey 
under the act, except such as in the absence of such selection would 
be set apart for the use of schools; that the President did reserve a 
vacant space of ground on the south, and on that lot the United States 
Magazine is erected.” It was not, nobody pretends it ever was a vil- 
lage lot, or common field lot, or that it was ever surveyed, or marked, 
granted to, or inhabited, cultivated or possessed by any person; yet it 
was reserved by the President under the second section.”? I cannot 
say that the President reserved that lot under the second section, as I 
know nothing either of him, or of the reason of his acts, except through 
the laws of the United States. But most assuredly the Executive of 
the United States has reserved land for military purposes wherever he 
pleased, without the aid of the second section of the act of the 13th 
June, 1812. In the case of Wilcox vs. Jackson, 13 Peters, p. 498, it 
was decided that the President may reserve for military purposes any 
lands of the United States; and as he speaks through the heads of De- 
partments, a reservation of land made at the request of the Secretary 
of War for the purposes of his department, must be considered as made 
by the President of the United States. Nor did I ever consider the 
second section as containing a grant of power to reserve lots for mili- 
tary purposes, but asthe recognition of a power already existing, 
which the Congress by the second section declared its intention not to 
withdraw in favor of the several towns or villages. However that may 
be, Congress by the act of 27th January, 1831, relinquished to these 
several towns or villages, all the right, title, and interest of the United 
States in and to the town or village lots, &c.; evidently showing that 
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they did not conceive that the President of the United States either 
had taken, or would take anything liable to be selected for the sup- 
port of schools. But suppose for a moment, that the President of the 
United States had declared in express te: ms, that he took possession of 
this piece of ground for military purposes under the second section of 
this act; is the action of a mere executive, or ministerial officer, how- 
ever high, to furnish a rule of decision to this or any other court of re- 
cord? It is to me a novel doctrine. But here it is sought to make the 
President of the United States an authority not only to this court for 
the law of the case, but to the jury for the finding of the facts, that 
such a piece of land ashe is said to have selected for military purposes, 
is an ouf-lot of St. Louis, for the support of schools under the second 
section. If our courts gain ground as fast as the defendants in error 
we shall soon, in imitation of the courts of the Roman eivil law, write 
to the President of the United States for his exposition of the law, as 
any new Case arises. 

The second section gives for the support of schools, all town or vil- 
lage lots, out-lots, or common field lots, not rightfully owned or claimed 
by any private individual, and which the President of the United States 
may not think proper to retain for military purposes, provided that the 
whole quantity of land contained in the lots reserved for the support 
of schools, shall not exceed one-twentieth part of the whole lands in- 
cluded in the general survey of such town or village. The Commis- 
sioner of the General Land Office taking on himself the responsibility 
of changing the language of Congress, directs the Surveyor General 
to survey, designate, and set apart for the support of schools in St. 
Louis, not the vacant town or village lots, out-lots, and common-field 
lots, as the law directs, but “the portion of land now applied for’’ by 
the defendants in error, that is to say, all the vacant ground lying be- 
tween the front line of the common fields of the town of St. Louis 
and the claims of Chouteau, Eglize, Yosti, Soulard and Clamorgan, 
and Third street, also any vacant land lying between the survey of 
Clamorgan and Cherry street south, &c. That is to say, Congress 
gives lots, and their agent drawing all his authority from their act, 
gives land. All this, as before observed, would furnish the complain- 
ant no ground of complaint, but would be a subject matter of correction 
to the General Government only, if the plaintiff in error had acquired 
no right to the disputed land. But if the language of the act of Con- 
gress is to prevail over his version of it, then in my opinion, he hag 
transcended his powers. Of this, however, it is the right and duty of 
the Supreme Court of the United States to decide ultimately. Nothing 


















—e ee A.A eee hc SUK lCUMLalUlUlC ee ee ele lr OU mhlUrhlUlUmm 









ot GO 


[i 








JANUARY TERM, 1845. 





Trotter vs. the Board of President and Directors of St. Louis Public Schools. 





is more clear, however, than that Congress uses the word Jand and lot 
in different senses; and had they intended to give one-twentieth part 
of the land contained in the general survey, they had no occasion to 
say anything about giving town or village lots, out-lots, or common 
field lots. ‘The word lot,”? says Webster and the Encyclopedia Ame- 
ricana, “is an edmericanism. It may be large or small, according to 
the subject matter of discourse.” An American historian might well 
say that the peace of 1763, when the French. North American posses- 
sions were divided betwixt England and Spain, that that portion west 
of the Mississippi, became the Joé of Spain. But without a strange per- 
version of language, the Commissioner of the General Land Office 
could not say that that portion of the land contained in the genera} 
survey, which was neither town, nor village lot, or common field lot, 
and which, of course had not been divided, was either an out-lot or 
out-lots; if so, then the Commissioner had nothing to do but di- 
rect the out-boundary lines of the town to be extended to the limits of 
the State, and then all the State would become an out-lot or out-lots of 
St. Louis, and at his pleasure he might designate, &c., for the support 
of schools in St. Louis, one hundred sections of the best cultivated 
land in the western counties, with as much propriety as he could the 
vacant land betwixt Third and Fourth streets, above mentioned. It is 
true this land was not on the 13th June, 1812, divided into sections» 
and the vacant land above mentioned, between Third and Fourth 
streets was also not divided into lots at that time. As a matter of gen- 
eral history, the one fact is as well known as the other, and the comt 


_ of original jurisdiction has, at the instance of the defendant in error, 


precluded the plaintiff in error from leaving it to the jury, to find whe- 
ther the land in controversy, was at the passage of the act, or what is 
equivalent before the change of government, such a piece of land as 
could, according to the popular meaning of the words, be granted for 
the support of schools, by the terms towns or village lot, out-lot, com- 
mon field lot, in, adjoining, or belonging to St. Louis, assuming the 
ground that Congress used all this circumspection of town or village 
lot, out-lot, or common field lot, to mean nothing more than vacant 
ground, having a definite boundary ; and as all the vacant land lying in 
the territory has a definite boundary, then, the term out-lot must include 
all that vacant land. 

According to the same construction, the term out-Jot must equally 
mean so much of tle vacant land as it may please the Commissioner 
of the General Land Office to direct to be included in the general 
survey.. But the popular meaning of the word oué-lof, and common 
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sense construction, tell us that the out-lot, and the other Iots mentioned 
in the act, require those lots to have a location defined by metes and 
bounds, so that they can be distinguished, and included within the lines 
of a general survey, and no more land be included in that general sur- 
vey than what is found to be contained in the lots and vacancies, if 
any, that may be found betwixt them. These vacancies, if any, we 
have seen from the proviso to the second section, are distinguished 
from the lots, where it is said the whole quantity of land contained in 
the lots reserved for the support of schools in any one town or village, 
shall not exceed one-twentieth part of the whole lands included in the 
general survey of such town or village. 

In this last sentence as before observed, Congress has twice used 
the word Jand in contradistinction to the word lof, to show us that 
every piece of land having a definite boundary, does necessarily be- 
come such atown or village lot, out-lot, or common field lot, as to 
authorize the Surveyor to reserve it for the support of schools in St. 
Louis. 

The second instruction asked by the defendant in error, was wrong- 
fully given, and of those asked by the plaintiff in error, the second, 
fifth, seventh and tenth, were in my opinion wrongfully refused; and 
for this reason it is my opinion the judgment of the court of common 
pleas ought to be reversed. 


P. S. Since the above opinion was written, the following account of 
the origin of St. Louis has been found: 

“The city of St. Louis, was founded in the year 1764, by Monsieur 
Laclede, one of the partners in a mercantile association, known under 
the name of Laclede, Ligueste, Maxan, and Company, to whom the Di- 
rector General of the Province of Louisiana, had granted the exclusive 
privilege of trading with the Indians of the Missouri, and those west of 
the Mississippi above the Missouri, as far up as the river St. Peter. The 
traffic in furs and peltries with these distant tribes, though of great value, 
would have been unavailable without a suitable place of deposite of 
merchandize; and to induce the company to hazard the establish- 
ment of such a depot, which would serve as the nucleus of new set- 
tlements west of the Mississippi, extensive powers were given to the 
gentlemen engaged in this enterprise.” Laclede it seems in August 
1762, left New Orleans to view the river as far as the mouth of the 
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Missouri; and concluding that Ste. Genevieve, where there was al- 
ready a small settlement, was too far below the mouth of the Missouri, 
he commenced, on the 15th of February, 1764, the work of cutting 
down trees, and laying out a town, which he called St. Louis, “ after 
the reigning King of France.” Hall’s Sketches of the West, vol. 
1, part 2, ch. 2, p. 165. All escape then from construing the word 
*‘out-lot”? in its ordinary acceptations is hopeless. For here is a 
grant to this company by the Director or Governor General, in whom 
alone the power to grant land resided, both under the French and Span- 
ish rule, till 1798, when it was transferred to the Intendant General of 
the Province, where it remained as long as Louisiana belonged to Spain. 
2 vol. Land Laws M. S. p. 530, from No. 2, to No. 14, ending on p. 552 
of said volume. 
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1. Instructions should not be so given as to leave a jury to conjecture their meanivg, 
when that meaning is contrary to their obvious import. 


2. The law wil! not imply a promise to pay for an act which is of no benefit to a party. 
APPEAL from Platte Circuit Court. 
Hickman anp Jonrs, for Appellants. 


The following are the points relied on by the appellants to reverse 
the judgment in this case: 

Ist. The damages are excessive, the verdict is against the weight of 
evidence, and the circuit court ought to have granted a new trial. See 
4 vol. Mo. Reports 80. 

2d. This suit is brought by Brooks & Kavanaugh, against Medlin & 
Anderson, and the testimony, (if it proves any thing,) proves a con- 
tract between Brooks on the one part, and Medlin on the other, without 
any partnership being shown, and therefore the judgment ought to be 
reversed. See 1 Chitty 31, 34; 2d vol. Mo. Rep. 54; Ist J. J. Mar- 
205, 2d J. J. Mar. 38. 
3d. The circuit court erred in giving the instructions asked by the 
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aii in refusing to give the 3d. instruction asked by the de- 
its, 4 vol. ‘Mo. Rep. 44: C.\Mon. 612, 

Ath. That the work was not performed by the plaintiffs according to 
Sontract, and therefore they were not entitled to recover. 4 Mo, Rep. 
, 46, 483; 3 vol. Mo. Rep. 166, 168. 

_. bth. That the plaintiffs could only recover on a special count, and as 
the evidence varied from all the special counts, they were-not entitled 
ei on their declaration. See 6 vol. Mo. Rep. 30, and author- 
cited. 
~ 6th. ‘That an agreement to pay an additional price for the same work 
ntioned i in the contract, is nudum pactum. 2. Saund. Pl. Ev. p. 502; 
itty on Contracts, 161. 
~ ‘Wth. That the plaintiffs could not recover on an n implied contract, 
when there was an express contract in force. 3 vol. Mo. Rep. 264, 7 
vol. Mo. Rep. 433. : 
8th. That the contract could only be discharged by performance or 
discharge under seal. 6th vol. Mo. Rep. 510. 








Tuomas anv Batpwin, for Appellees. 
POINTS AND AUTHORITIES. 


Ast, The court did not err in striking out the 3rd plea of defendants. 
If it. be considered an answer to the action at all, it amounts to the gen- 
eral issue;. gives no color; is argumentative; and it was in the discretion 
of the court to set aside or strike it out. Vide Step. plea. side page 
_ 420-21, Com. Dig. 6 vol. 119, et passim. It is obviously no ar- 
swer to the action, and any issue joined thereon-would have been altu- 
gether indecisive of the matter -in controv ersy. Kyle vs. Hoyl; 6 Mo. 


Rep. 545, | 


‘2d. The court did not err in overruling defendants motion to strike. 


out. the Ist, 2d, 3d and 4th counts in plaintiffs declaration. In this par 
ticular instance, defendants had no right to sucha motion. They had 
filed their general demurrer to the declaration, which was. overruled by 
the court: and. virtually withdrawn, by pleading to the action; vide 6 
Mo. Rep.. 114; Sweney vs: ‘Welling, same Dickens e¢ al. vs. Mullikins 
177. The same matters which are alledged, and many matters which 
eould probably | be alledged in such motion as grounds, were, as they 
are all, substantial defects, decided, or will be presumed to have. been 
ide by the court under the general demurrer. . Must -the court 

er ilself to be harrassed and insulted by repeatedly raising the same 
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questions in the face of its solemn decision? ..Defendants should haye 
excepted to overruling the demurrer. The objections made against the 
declaration in defendant’s motion, are entirely without foundation. The 
3d and 4th counts contain a statement of the contract and consideration 
according to its legal effect, without any notice of the variations, and 
aver performance specifically and entirely. The time for the completion, 
it. is true, is stated to be in the spring of 1841, but that is the contract» 
and the evidence supports it. The first count states that as cut stone 
was demanded by, the commissioner instead of neatly hammered stone, 
plaintiffs stopped the work; and defendants promised if they would go 
on and complete the work of cut stone, they should be paid. therefor 
what it was reasonably worth. Here is obviously a consideration. Dif- 
ferent and better work is to be done than the contract called for. The 
time for the completion was fixed, and the substitution of piers for walls 
made by the agreement of the parties. In the second count, it is stated 
that the plaintiffs threw up and stopped the work, and afterwards went 
on and completed it under an agreement that they should be paid for the 
best side hammered work what it was reasonably worth. The plaintiffs 
had a right to stop the work, subjecting themselves to such damages as 
defendants should show themselves entitled to; and then going on after- 
wards to. do the work upon the faith of the new promise, is unquestion- 
ably a sufficient consideration at this day. Vide 2 Lett. Rep. 170, 
Wilkins vs. Duncan; Sugd. on Vend. 158-79, note 81, and cases there 
cited; Lattimore ef a/.. vs. Haisen, 14 John. R. 330; Dearborn vs 
Cross, 7. Cow. 48; Fleming vs. Gilbert, 3 John. R. 358; Keating vs, 
Price, 1 J...Cas,.22; Edwin vs.. Saunders, 1 Cow. 250; 3d Am. Ed. 
Chitt. on Contracts, 27-8, note {, and Monroe ys. Perkins, there cited; 
' 9 Pickering, 298, 

3. There.was.no demurrer to 3d plea of defendants, and there are no 
traces of any upon the record. 

4. The court did not err in giving the instruction asked for by the 
plaintiffs. 

. 4. The court did not err in giving the 2d instruction asked for by the 
plaintiffs. . Vide 2 Star.,Ev..side page 55-’6;-3 Monroe 404, Cochran 
vs. Tatum; 1 Chitt. Plea. 382~’3 and notes, and cases there.cited. 

_6. The court did not err in giving the 3d instruction asked for by 
plaintiffs. The language of this instruction may appear on first glance 
liable to criticism. Probably.it would haye been more strictly accurate 
in relation.to work of this kind, and in.this particular instance to have 
been, if the jury believe from the testimony, that the work was com- 
pleted by plaintiffs, with the exception of the two. piers, and defendants 
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eansented to, or acquiesced in their not being put up, then, &c. But 
“the former mode of | ‘expression is substantially the same; would convey 
the same idea to the jury, and be more readily understood by them. - It 
‘f8 the custom in)common parlance, to speak of the acceptance of build- 
ings, curing defects in their execution, when nothing more or less: is 
‘meant than a consent thereto, or an acquiescence therein by the em- 
ployer. This instruction is substantially correct, and in connection with 
the others given to the jury, sufficiently explicit. Vide cases before 
cited, 2d ed. Stor. on Bail, 287-8; 4 Mo. R. Fageur vs. Meredith, 538. 

J. The court did not err in giving the 4th instruction asked for by 
plaintiff. 
~ 8. The court did not err in giving the 5th instruction asked for by 
plaintiffs. Vide 2 Am. Ed. Chitt. Cont. side page 169 t note; 2 Star. 
Ey. p. 57; Story Bail 288; 3 Harrison Ind. 2273 and cases there cited; 
2 Ed, Story Bail 287, note 4 and cases there cited. 

9.°The court did not err in giving the 6th instruction asked for 
by the plaintiffs. Vide 2 Litt. R. 170, and cases in connection cited 
above... 

10. The court did not err in giving the.7th instruction asked for by 
the plaintiffs. 

41. That the court did not err. in refusing the 3d instruction asked 
for by the:defendants, is obvious, inasmuch as it requires an express 
agreement to vary the original contract. Vide cases before cited. 

12. The court properly overruled the ‘defendants’ motions in arrest, 
and for a new trial. The only question worthy of notice at all, arising 
upon this record, is whether the verdict is not against the evidence; 


whether there is any evidenee conducing to show that plaintiffs erected | 


the two small piers,—or to show an excuse for not erecting them. The 
éréction of the piers by Medlin, was in reality an erection of them by 
plaintiffs.. He hired a hand for that purpose that had been. in plaintiffs 
employ. Defendants settled with plaintiffs, and paid them what the 
original contract called for. No objection is made about the piers. 
The extra face work was the only matter of controversy. It is but a 
rational conclusion that the expense of putting up the piers was charged 
to plaintiff’s account, and deducted from their pay. The evidence 
shows an acceptance of, ia other words an acquiescence in, plaintiffs 
“default in putting up the piers. The money is paid for all but the extra 
‘facé work, which constituted the matter of difference between them. 
But again, defendants prevented plaintiffs from putting up their piers 
and completing the work,’ by hiring others. to. put them*up, when plain- 
tiffs ‘had’ample ‘time for-that purpose. When the law has been fairly 
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before the jury—the defendants instruction given—some of them in the 
teeth of the law, and when ii appears that justice has been done be- 
tween the parties, it must be a flagrant case that would justify the 
supreme court in setting aside the verdict of a jury affirmed by the court 
below. 


Scorr, J., delivered the opinion of the court. 


This was an-action of assumpsit, brought by Brooks and Kavanaugh, 
against Medlin and Anderson, in which the plaintiffs recovered $212, 
12 1-2 damages. After an unsuccessful application for a new trial, the 
defendants brought the cause here by appeal. 

Medlin and Anderson; the defendants below, contracted with the 
county of Platte to build the foundation of a court house for said coun- 
ty: it was agreed that the work should be done with stone ; and the face 
of the wall entirely around the house neatly hammered, and placed in 
the alternate ranges, of.one thickness, as near as the quality of the 
, Stone would permit. Medlin & Anderson underlet the contract to 
Brooks & Kavanaugh, they stipulating to perform the work with the ex- 
ception of the steps and door-sills, in conformity to the conditions of a 
bond executed by Medlin & Anderson to the county of Platte, for the 
performance of the same. It does not appear expressly although it may 
be inferred, that Brooks & Kavanaugh undertook the work at the same 
price that Medlin & Anderson were entitled to receive for the same from 
the county of Platte. After the work had progressed apace, the 
superintendent. of the county interfered, and told the undertakers 
that the stone they had dressed for corners would hardly do for 
ashlers; and those they had dressed for ashlers would not do at 
all. Brooks & Kavanaugh complained to the superintendent that he 
exacted better work than they had undertaken to do. The superin- 
tendent advised them to abandon the work, as it could not be done for 
the price at which it was undertaken. Kavanaugh, when he informed 
the superintendent that the county court had intimated that he should 
have additional compensation, was advised by that officer not to look 
te that source for relief. A witness testified that he assisted in the 
performance of the work: while so employed the superintendent in- 
formed one of the plaintiffs (Brooks) that he would not receive the 
_work unless it should be better done than even the corners had been. 
The corners were built of cut stone ; some of the.stone was hammered 
and shown to the superintendent, and he declared he would not receive 
it if it were put up; the stone shown to the superintendent was 
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neatly hammered. Brooks then directed the witness to quit work, 
that tiis contract did not require’ him to do the work in the manner 
required by the superintendent, and that it could not be done as 
réquired, for the price at which it was‘ undertaken. The witness 
ceased work accordingly, and informed Medlin, one of the defend- 
ants, that he had done so in consequence of the command of Brooks, 
who communicated to Medlin the cause of his abandoning the under- 
taking. Medlin requested the witness to hold on, that he would go 
and see Kavanaugh, another of the plaintiffs; he returned in a short 
time, and directed the witness and another workman to go on and do 
the work, as it had been done before they were interrupted by Brooks. 
Witness heard Medlin say to Brooks, at the time he was directed to go 
off with the work, that he would recover pay for the extra work, or he 
would spend the last ox he had. Kavanaugh circulated for the purpose 
of obtaining signatures, a petition to the county court; for additional 
compensation. Some evidence was introduced conducing to show that 
there'was a difference between hammered and cut stone, the latter being 
more costly than the former, requiring more time -and labor. Others 
denied that there was any difference, and were of opinion that the work 
performed by the plaintiffs would not be considered as neatly hammered 
work. 

‘The controversy seems to have arisen froma difference in opinion 
among mechanics, as to what constituted hammered and cut stone 
work. The plaintiffs paid to defendants the contract price for the 
work. 

“The court, on motion, struck out the third plea of the defendants, 
which'in substance, set up for the defence, that the several causes of 


action in the declaration mentioned, accrued to the plaintifis for the . 


work and labor, care and diligence of the said plaintiffs, in and about 
the building of a-certain court house for the county of Platte. 

Amongst other instructions given at the instance of the. plaintiffs, 
were the following: 

Ifthe ‘jury find from the testimony that the work was received by the 
defendants inexecution and discharge of the agreement, they must find 
for the plaintiffs. és ene 

‘If they find there was additional, and better work than the contract 
ealled:for; with the knowledgeand consent of the defendants, and with 
the'khowledge that the same would cost more than the contract price, 
and»without:any special agreement what should be paid therefor, plain- 
tiffs-are entitled for such work what it is reasonably worth. 

““As to the propriety of the action of the’ court in‘striking out the 
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third plea of the defendants, it cannot be maintained that the plea was 
a sufficient bar to the action. The plea would clearly have been bad 
on demurrer. It is only to be regretted that the court permitted so 
anomalous a mode to be employed, in order to get rid of it. When the 
defect in the plea is such, that it cannot be reached by a demurrer, the 
court should not suffer a party to avail himself of it, by a motion to 
strike out. Such a practice was pointedly condemned by this court 
in the case of Snowden vs. McDaniel, 7 Mo. Rep. 313; its inconve- 
nience and departure from principle were then exposed, and it is to be 
hoped that. such a practice will not longer be tolerated. We cannot 
but admire the patience of that court, that would permit counsel a se- 
cond time to raise objections toa plea, by a motion to strike out, after 
the same objections had been disposed of on a demurrer. This ‘court 
has held, that after a demurrer to a declaration has been overruled, a 
motion in arrest of judgment for a defect in the declaration would not 
lie. So we suppose that after a demurrer to a plea is overruled, the 
court will not suffer its sufficiency to be again questioned, by a motion 
to strike out. That a court permitted this to be done, would not be 
error; but we remark upon it, because it is a departure from all correct 
practice, encumbers the record with useless matter, and causes unne- 
cessary delay in the administration of. justice. 

As the evidence was not very clear, and the jurors were the proper 
judges of its weight, the court would have been loth to interfere with 
the verdict rendered in this cause, could it be satisfied that it was not 
induced by the erroneous instructions of the circuit court. The pro- 
priety of some.of the instructions cannot be maintained. The jury 
was instructed that if they believe from the testimony in the cause that 
the work was received.by the defendants in execution and discharge 
of the agreement, they must find for the plaintiffs. It is only necessary 
to state the proposition in connexion with the facts preserved in the 
record, in order to its refutation. The defendants paid the plaintiffs 
the agreed price for the work. The controversy was respecting addi. 
tional compensation; and because the work was received by those for 
whom it was intended, the.instruction assumes as a consequence, that 


_ the plaintiffs promised to give additional compensation, although they 


had given all that they had received themselves, and had no other in- 
terest in the matter, than that their liability. to the county should be 


discharged. Surely if the instruction contained the law, the defend- 


ants may have an action against the county, and recover the amount, 
to the payment of which, they have been subjected by this action. 
There is nothing in the record to qualify this instruction. The other 
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instructions do not.remove the objection arising from the generality of 
its terms. If it be said that it was given to meet the objection, that 
the work was not done in time, this dues not appear from any thing con- 
tained in the other instructions. Instructions should not be so given, as 
to leave the jury to conjecture their meaning, when that meaning is 
contrary to their obvious import. 

The second instruction above set forth, is not freed from objections. 
If it is considered. in connection with the fact that the plaintiffs under- 
took to perform. the work, in the same manner that the defendants had 
stipulated to do it, where is the equity or justice in subjecting them to 
the charge for additional compensation, without a. promise, express or 
implied. The law, under the circumstances, will not imply a promise 
by them. It wasno benefit to them. They were under no obligation to 
do it.. -The condition of their bond would not have been violated by an 
omission to do the work, for the instruction assumes that it was addition- 
al or extra work. If it was such, Medlin & Anderson were under no 
obligation to perform it. A senunae to pay for the work might have, 
with greater propriety, been implied against the superintendent. It was 
done with his consent, and with a knowledge that it would cost more 
than the contract price. Why not as well raise a promise against him, 
for it was through him, that the injustice, if any, was done. Implied 
promises are such as reason and justice dictate, and which, therefore, 
the law presumes that every man undertakes to perform. Is it a dictate 
of reason or justice, that the plaintiffs should pay for the additional work, 
when it was in no manner of benefit to them, and when they were under 


no obligation to do it? 
Judgment reversed. 





HARRIS vs. WOODY. 


le To an.action for charging a party with swearing a lie, there must be a colloquium, shewing 
* that the testimony referred to, would, if false, constitute perjury. 


2. deisel case, it is necessary to prove a trial, and that the testimony given was material to 
the issue tried. 


3. It is the province of the court to determine upon the legal effect-of testimony, and an in- 
struction, that admitting the testimony to be true, the plaintiff cannot recover, it is in the 
nature‘of a demurrer to evidence, and may well be given. 
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APPEAL from Greene Circuit Court. 
Puetps, for appellant. 
POINTS AND AUTHORITIES. 


1. The court erred in instructing the jury. Theinstructions directed 
the jury to find for the defendant. ‘ Hughes vs. Ellison, 5 Mo. Rep. 112, 

Error in court to instruct that the evidence is not sufficient. La- 
beaume vs. Dozier, e¢ al. 1 Mo. Rep. 618. 

Error to give an instruction which takes the case from the jury. 
Morton vs. Reed, 6 Mo. Rep. 64. Berry vs. Dryden, 7 Ib. 224. 

2. That upon the evidence, plaintiff was entitled to recover. The 
words as laid in the declaration were proven; and the obvious import of 
the language is, to impute to plaintiff the crime of perjury. The dee- 
laration avers the words to have been spoken of the testimony given by 
plaintiff in a trial between Maryfield & Gwinne.. The testimony was that 
the words were spoken of the testimony in a trial between Maryfield & 
Gwinne, or Woody & Gwinne: this is no variance. Hibbler vs, Ser- 
voss, 6 Mo. Rep. 24. 

3. That the court erred in entertaining a motion to instruct the jury, 
before defendant had announced he had closed his case. 


Winston, for appellee. 


The points relied on by the defendant to sustain the judgment be- 
low, are: 

1. That as the words proved to have been spoken were not actionable 
of themselves, but could only be made so by referring to some judicial 
proceedings, in which the plaintiff had given evidence, it was necessary 
not only to prove that the defendant had spoken the words in reference 
to the plaintiffs swearing, but that the plaintiff’s swearing had been 
about a matter material to the issue. See 20 Johnson’s Rep. 344; 12 
Wendell, 500, 50; 14 Wendell, 120; 1 Wendell, 476; 1 Cain’s R. 347; 
18.J. R.'81, 48, '68;. 2 J. R. 10; 6 J. R. 10; 6 J. R. 82. 

2. The first count. in: the declaration was defective and bad, because 
it:did not state, that on the trial of the .cause,-about which the words 
were spoken, the plaintiff had given evidence material to the issue; ana 
as the evidence given, was only applicable to that count, the court did 
right in -exclading it from the jury; because if the jury had given a 
verdict for the. plant on that count, the putamen ought to have been 
arrested. 
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3. That the words charged in the first count, and proved on the trial, 
‘were not actionable per“$e, I presume is too clear for argument. 


Scorz, J. delivered the opinion of the court, 


Sen was an action of slander in the Greene Circuit Court, instituted 
by. Harris against Woody, in which Woody obtained judgment, from 
whicl Harris has appealed to this court. 
he declaration contained three counts: the first.alleges that there 
was a suit pending in the justices? court, in which the plaintiff. was 
sworn asa witness; and that the defendant, speaking. of the testimony 
_given by the plaintiff on the trial of the said cause, said he had sworn a 
“hie. or damned lie, and could prove it. There is no allegation in this 
‘count, that the matter sworn to by the plaintiff on the trial, was_mate- 
aah the issue. “The other counts charge, that the defendant said that 
e plaintiff had committed perjury. There was no evidence in sup- 
Port of these counts. On the trial in tne circuit court, the words char- 
“ge ed in’ the first. count were proved to have been spoken by the defend- 
“ant, but there was'no evidence of the materiality of the plaintiff’s tes- 
timony to the issue tried in the justices’ court, nor was there any.evi- 
dence of any trial having’ ever been had in the justices’ court. After 
the plaintiff had closed his case, the defendant moved the court to in- 
struct the jury, that admitting the evidence given,by the plaintiff to be 
true, yet he cannot recover, which instruction the court gave. 
© tie well settled, that to charge a person with swearing a lie, with- 
out a colloquium shewing that the false oath was made under such ¢ir- 
‘cumstances as’ would constitute perjury, is not actionable. Bacon, ti- 
'tlé:' Slander, letter B;’ Mahan vs. Berry, 5 Mo. Rep; Palmer vs. Hun- 


(ter; 8’ Mo. Rep.’ In this ‘last case it was held, that ‘a declaration defi- - 


eient ini these respects, would be good after verdict, on the presump~ 
“dion that a court would ‘not permit a party to take a verdict without 
of of all: cireumistancés fecessary to entitle ‘him’ to a récdvery, 
tase'‘now under consideration, differs from that of Palmer vs. Hun- 
ter, in this, that the objection is madé’ before the verdict. ‘The plain- 
tiff having submitted his cause, and having offered no evidence of the 
“pendeney of a ‘suit'in the justices’ court, and none of the materiality 
“Of thé "matter sworn to’ by ‘the -plaintiff on trial, we are of opinion the 
‘ood properly pave the instruction asked for by the defendant. 
"The Objections “that the court by the instruction which: was given, 
veniie the trial fromthe. jury ‘and usurped its province, is riot sustained 
by the cases of Hughes vs, Ellison, 5 Mo. Rep. 112; Labeaume vs. 
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Dozier et a/, 1 Mo, Rep..618, and.others, cited by. the plaintiff. These 
were. cases in which the.courts undertook to direct. the jury as to mat- 
ters. of fact; bit the. instruction complained of does not intermeddle 
with the festa. but simply pronounces the law arising on the evidence 
introduced and admitted, to be true. The instruction was in the nature 
of a demurrer to the evidence. 

We cannot see any force in the point that the court gave the instruc- 
tion at the instance of the defendant, before he announced. that he had 


closed his defence. The plaintiff had closed his case,.and the defendant 


was at liberty to take his own course. He had a right to.ask instruc- 


tion, without saying he had closed. The refusal of his. instructions 
might have rendered it necessary to introduce evidence. on his part: 


Such a. course contributes to the despatch of business, and shortens a 


trial, that might otherwise be unnecessarily prolonged. This is.a mat- 


ter of practice, so entirely in the discretion of the Circuit Court, that it 








would be extremely inconvenient for this court to interfere... Rucker 
vs. Edding, 7 Mo. Rep. 115. 
Judgment affirmed. 





HARPER vs. BAKER. 


1... An improper refusal of a justice to grant a continuance, is no ground to dismiss a suit 
upon an appeal to the Circuit Court. 


2.; Upon an appeal to the Circuit Court, the trial is to be had de nove, and no act of the 
justice can be assigned for error. 


3. When a justice improperly refuses to grant a peutininane; an eee to the Circuit 
Court for a mandamus is the proper course. 


4. Making a writ returnable to.a day not the regular law day of the justice; is not a ground 
to dismiss the suit. 


ERROR to Montgomery Circuit Court. 


Scort, J., delivered the opinion of the court. 


This was an action commenced in a justices’ court, by J. &'S. 
Baker, against Harper. At the return of the summons it appears that 
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‘Harper made his ‘appearance, and’pleaded that the day named in the 
~gainimons ‘was ‘not the regular day for holding the courts of the justice, 


andBecondly’ that the notes sued on were ‘not jitstly due. 


The trans- 


script ‘furthet “shows that there’was a demurrer to these pleas, which 
‘was’ overruled, and thereupon judgment was entered by the justice 
against Harper. Upon an appeal to the-circuit court, a motion was 
“mnade'to dismiss the cause for the following reasons: That the justice 
gave jadgment at'the return term, and refused to continue the cause, 
‘Sglthough the defendant appeared, and pleaded; thatthe circuit court 
‘had ‘no jurisdiction of the case, there having been no trial on the mer- 
‘dts ‘in the* justices’ court, and thatthe return of the summons was not 


vay “made to'the regular law day of the justice. 


*“Phis motion» was overruled, and judgment being rendered for the 


plaiatitts, Harper has brought the cause to this court. 


The act of January 16th, 1843, directs that after issues shall have 
beth made ‘up, the suits shall stand continued until the second term. 
The same rule as to continuance and trials, are made applicable to suits 
in justices’ courts. A supplementary act provides; that a written plea 
shall not be necessary to entitle a party to a continuance of course, in a 


justices’ court. 


Admitting that an improper refusal to grant a continuance in the cir- 
cuit court, would be error for which this court would reverse a judg- 
ment, yet it does not follow that a refusal to grant a continuance in a 
justices’ court would be error, or a reason why the cause should be dis- 
missed from the circuit court upon an appeal. When a cause is taken 

sto the: circnit court by appeal fromthe justices’ court, the powers of 
the. circuit court are not limited merely to a correction of the errors 
“eommitted:by the justice, but there is a trial de. novo, as though there 
had been no trial in the court below, and consequently no act committed 


» by the: justice can be assigned for error in the circuit court. 


The error, if any, will be remedied by the circuit court ‘on a trial de 
» novo, and altheugh errors:may have been unzpapeind it will be no cause 


for dismissing the suit. 


It may be enquired, if a justice wilfully refuse to grant a continuance, 
when one is demanded .under the. statute, is the party without redress? 
But why should a plaintiff be mulcted in costs for the error or obstinacy 
of-the justice, if a continuance is improperly refused? Why should the 
jeawateap have his suit dismissed’ at his costs, when it does not appear 

that he is consenting to the conduct, or demanding a trial or judgpent 


bs when it is. rendered ? 


If a party to a suit in a justices’ couré, would avail himself of the 
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advantage conferred» by. the statute, it ii obvious that an appeal: to the 
circuit.court is not the proper mode to obtain it. An application to the 
circuit.court for the exercise of the superintending power with which it 
isentrusted, would seem to be the course’ warranted by the principles 
and usages of law. 

There is nothing inthe point, that the circuit court had no jurisdic- 
tion of the case, for. the reason that there had been no trial on the merits 
in the justices’ court. If the party had not a trial on the merits in the 
justices’ court, he might have obtained one in the circuit court. .An 
appeal is allowed for that very purpose. Nor can we see how tlie ques- 
tion relative to the propriety of the conduct of the justice, in making 
the writ returnable, and. trying the cause on. a day, not his regular law 
day, can arise under a motion for a dismissal. The courts cannot judi- 
cially notice. what. particular day in each month is appcinted by the 
justice for his law day. When one is appointed it may, be changed for 
another. What is the regular law day of a justice, is a question of fact 
and.not of law; and if.a party would avail himself of such an objection, 
it should be proved on the trial like any other fact, or perhaps advantage 
of the irregularity might have been had by an exercise of the superin- 
tending control of the circuit court. 

Judgment affirmed. 





TETHEROW vs. GRUNDY COUNTY COURT. 


1, A writ of error will not lie from an order of a county court, appointing commissioners to 
locate a permanent Seat of Justice of a county. 


2. Tf. in such-cases, the county court proceed illegally, the only remedy is by an applica- 
tion to the circuit court for a maudamas, 


‘ERROR to Grundy Circuit Court. 


Scorr, J. delivered the opinion of the court. 


Commissioners were appointed by the:General Assembly of this State, 
to select a seat of justice for Grundy county, under an act entitled; “an 
act for organizing counties hereafter established,” approved December 
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9," 1836. © In pursuance of an act, the Commissioners appoirited, 
made’ a selection, and reported their proceedings to the ‘circuit 
out ‘of Grundy county, on the 6th day of August, 1841, which was 
approved by the court. This réport-was dated‘ 24th of May, 1841. 
On the 20th day of June, 1841, a petition for the removal of the seat of 
justice: thus selected, signed by the requisite number of taxable inhab- 
itantsy'was presented to the county court of Grundy county, under the 
act entitled, “an act to provide for the removal of county seats,” ap- 
proved February 6th, 1835. This petition was dated May 19, 1841, 
but recited that the dounty seat had’ been selected by the commission- 
ers appointed by the General Assembly. The court thereupon, in pur- 
stance of the last recited act, appointed commissioners to locate per- 
manently the seat of justice of Grundy ‘county, who in conformity to 
law, selected a permanent seat of justice for said county, and reported 
tothe’ county court on the 7th day of August, 1841. The circuit:court 
also approved the proceedings of the last board of commissioners. On 
the 13th Sept., 1841, George Tetherow, a resident householder of 
Grundy county, moved the county court of said county to rescind the 
order of the 20th day of June, 1841, appointing commissioners to locate 
the permanent seat of justice for said county, on the ground that at the 
time said order was entered, no seat of justice had been selected by the 
commissioners appointed by the General Assembly. This motion was 
overruled, and a writ of error was sued out from the circuit court to 
reverse the proceedings of the county court; the circuit court affirmed 
the order of the county court, and the cause is brought to this court by 
writ of error. 

The first question thatvarises on the foregoing statement of facts, is 


party as is entitled to the writ? Is this a civil suit within the meaning 
of the 20th section of the 4th article of the act regulating the. practice 
at law, which allows either party to except to the opinion of the court, 
in any civ! suzt depending, in any court of record; or is it within the 
7th section of the last article of said act, which allows every person 
aggrieved by any final judgment or decision an appeal, or within the 
three first sections of the act entitled; “an act to regulate the practice 
in the supreme court.” These statutes when construed in reference to 
the principles of the common law, as they must. be, afford no support 
to the opinion that a writ of error can be sustained in this case. By the 
common Jaw no.person can bring @ writ-of error, unless he is party or 
ptivy to the record, or is.prejudiced by the judgment, ‘and therefore re- 
ceives advantege. by the reversal of it: the rule being, that a writ of 


whether a writ of error will lie or not? Is George Tetherow sucha ~ 
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error-can only be brought by him who would have the thing, if the er- 
roneous judgment had not-been given. 2 Saunders 46 (a.) If a judg- 
ment.is obtained‘against a lessee for life, the reversioner or remainder- 
man, if immediate, may have a writ of error: so by the common law 
since the statute de donis, error may be brought by the reversioner, or 
remainder-man, immediately expectant upon an’ estate tail... It is also a 
settled rule that the writ must be brought in the name of all the parties 
against whom any judgment is given, that it may agree with the record; 
for if a judgment is against several, if one alone should be permitted to 
bring error, every defendant may bring error, and so the plaintiff may 


- be delayed a long time;-therefore, if a writ is brought by one or more of 


the defendants, it may be quashed. 

Let it be borne in mind, that the statutes concerning the selection and 
removal of county seats, are entirely silent respecting appeals’ and 
writs of error. Neither of these modes of reversing the proceedings 
of the county courts under those statutes is allowed to any person. A 
party who would sue out such a writ then, must look to the statutes 
above cited, and the common law, for a support to his proceedings. If 
the principles above stated are those which regulate the issuance of 
writs of error, of which there can be no doubt, how is it possible for 
the plaintiff in error to sustain his course? Is he a party to the record? 
Does it appear that he is aggrieved by the order of the court? Is he 
the only person aggrieved? Are all the rest of the people of the 
county satisfied with the proceedings, and must they be reversed for 
him alone, against their will? If they are disssatisfied, should they not 
be made parties; for dissatisfaction with the order, seems to be the only 
ground on which any person can base his right to a writ of error. If 
Tetherow is entitled to a writ of error, is not every taxable inhabitant 
of the county entitled to one, and when will there be an end of this lit- 
igatio 1? r. 

It is clear that the judgment upon which error is brought, must be 
final, and not merely interlocutory. With what propriety can it be said 
that the order appointing commissioners to locate a county seat perma- 
nently is a final judgment? So far from being the last, it is the first 
step in the proceeding. The order may remain and yet the county seat 
be never removed, the title to the place selected may be defective, or 
the people may never sanction the location. These considerations are 
sufficient to show that the law never could have contemplated that a 
writ of error should lie in such proceedings as the present. 

Another objection to sustaining this case is, that the evidence is not 
preserved in the bill of exceptions. The bill only contains the action 
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of the:eourt in overruling the motion to rescind the order, nor is:the ev- 
idence preserved in the bill of exceptions taken in the county court. 

It may be asked if the county courts act in a lawless manner in re- 
moving county seats, is there no mode known to the law by which they 
can be. restreined? The circuit courts have a superintending control 
over the county.courts, and if they exceed their powers, or act:contrary 
to, their duty inproceedings on which writs of error will not lie, there 
ate modes. by which they can be restrained in conformity to the usages 
and principles of law. 

_ We'feel little reluctance in taking this course with the cause,’ for the 

ebjection;.to. the proceedings of the county court, if they have any 
weight in them, about which we express no opinion, seems entirely tech- 
nical, and have no foundatioa in justice. 

‘Writ of error dismissed. 





MINERVA JONES, ET AL, vs. THOMAS TAL90T ano MARY FOX, 


1. Plaintiff claimed under a sale by execution issued on a judgment rendered June 25th, 1835, 
Defendant, under a sale-made. under a decree rendered June 11th, 1835, ona bill to sez 
aside_a, deed of trust.as fraudulent and void, bearing dite 3d April, 1832, conveying 

the land in dispute. Held: That the record of the judgment, and decree for the sale 
of the land, is conelusive eViderce that sich proceedings were had, and of all the conse- 

(Quences thereof, and are not res inier alios acta, although plaintiffs were no party to 
| the-suit. 


2. The title’ of the purchaser under the decree, is not affected by fraud in slams the deed, 
‘$0 Set aside by the-decree. 


3* Nor would such title in an innocent purchaser, be affected by fraud and collusion in ob- 
taining the decree, he not being a party thereto: 


APPEAL from. Warren Circuit Court. 


Wiis, for Appellants. 
Laondnp: & Topp, for Appellees. 
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lh. The decree and. sale thereunder, divested the title to the land eut 
of Talbot, and vested it in the purchaser at that sale, and ‘the transcript 
of the. record of these judicial proceedings was evidence against all 
the. world of the fact of the proceedings, and of all the legal consequen- 
ces. of that fact. »1 Greenleaf’s Ev. secs.) 538, 539. 3 Phillips’ Ev. 
(Cowen. & Hill’s edition, ) 1821 & 1822, and cases cited. 

2. The fact offered to be proved by the plaintiffy that the deed of 
trust which was the foundation of the decree, was made to defraud cred- 
itors, and that the person from whose judgment the plaintiff’s title 
was derived, was a creditor of the maker of that deed atthe time it 
was, made, does-not avoid the title of the purchaser under that de- 
cree. 


Scorr, J., delivered the opinion of the court. 


This was an action of ejectment, brought by the plaintiffs in error 
against the defendants, to recover the tract of land in the declaration 
mentioned, in which the plaintiffs submitted to a non-suit, which the 
court, on motion for that purpose, refused to set aside, and thereupon 
the plaintiffs sue out this writ of error. ; 

The plaintiffs in error, to shew title in themselves, offered in evidence 
the record of a judgment rendered against Thomas Talbot at the suit 
of J. Vanbibber, in the Warren circuit court, on the 25th June, 1835, 
on which an execution issued on the 28th day of March, 1937, by vir- 
tue of which the tract of land in dispute was sold to John Jones, the 
ancestor of the plaintiffs, who received a deed therefor, bearing date 
July 24, 1837. Thomas Talbot, the tenant in possession, formerly 
owned the land, and at the commencement of the suit was in the occu- 
pation of it as tenant to Mary Fox, formerly Mary Pitzer, who was 
made co-defendant. 

The defendants in error, on their part, offered in evidence a deed of 
trust, executed by Thomas Talbot, to Wm. J. Talbot, on the 3d day of 
April, 1832, conveying to said Wm. J. Talbot, together with other pro- 
perty, the tract of land in dispute, for the payment of the debts in the 
deed mentioned. This deed was filed for record in Montgomery county 
on the 4th of April, 1832. There was also offered in evidence, the re- 
cord of a suit in chancery, instituted by David Hickman, on the 14th 
day of November, 1832, against ‘Thomas Talbot and others, the object 
of which was to set'aside the deed of trust above mentioned, as being 
made in fraud of creditors, and to obtain satisfaction of a judgment 
recoveréd by said Hickman on the 8th day of May, 1832, in the Montgo- 
mery circuit court, against Thomas Talbot, for the sum of $934 46 debt, 
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besides.costs,.on:- which execution was issued, which proved unavailing, 
in which suit'a decree was rendered on the, 11th day of Jane, 1835, for 
the sale of the trust property, under which it was accordingly sold and 
Mary...Fox. became the purchaser of the tract of land now in contro- 
versy; for which she received a deed dated 14th Oct. 1835. Thomas 
Talbot held as tenant under Mary Fox. ‘The plaintiffs in error objected 
to; the.introductionwf the testimony offered by defendants, but the ob- 
jevtion was-overruled, to which an exception wastaken. The plaintiffs 
then offered. as rebutting testimony,.to show that the deed-of trust was 
fraudulent and void, «as; being made to. hinder.and delay creditors, 
amongst whom was J. Vanbibber, under whose judgment the ancestor 
of the plaintiffs became purchaser of the land in dispute. The court 
refused to let this evidence go to the jury, to which the plaintiffs ex- 
cepted. 

The propriety of admitting the testimony offered by the defendants, 
and of excluding that proposed to be given by the plaintiffs, are the 
questions presented for our determination. The objections of the plain- 
tiffs in error to the. admissibility of the decree in. the suit of Hickman 
against Talbot, were, that it was res inter alios acta; they were not 
parties nor privies to the decree, and that therefore they were not 
bound by it; that .a power of sale already existed in the trustee, by vir- 
tue of the deed.of trust, and that the decree conferred no- additional 
power « oreuthority on him. No principle of law is better settled, than, 
that a: judgment or decree is binding only on parties and privies, and 
that the rights of persons not parties nor privies to a judgment, cannot 
be affected by it. But. for establishing the fact that a judgment has 
been pronounced, and all .the legal consequences of such a judgment, 
the judgment itself is invariably not .only admissible as the proper le- 
gal evidence, but is usually conclusive evidence to prove that fact, for 
it must be presumed that the court has made a faithful.record of its 
proceedings. The fact that such judgment was given, can never be 
considered as.res inter alios acta, being a thing done by public authori- 
ty, nor can the legal consequences of such a judgment be ever so con- 
sidered. This may be. exemplified from the proceedings on an indict- 
ment for perjury in the trial of a cause; it is necessary to show that 
there was such a trial, and the record of it, although the defendant was 
not a party thereto, is conclusive evidence of the fact; so in an action 
for a malicious prosecution, the fact of the acquittal of the plaintiff, 
can only be shown by the record.of the trial, and is conclusive on the 
defendant, although he was no party to the proceeding. So the fact of 
the existence of a judgment is shown py the production of the record 
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of it, and no person can object that as to him it is res altos acta: Green- 
leafs Evidence 54. 

But itis objected that the court refused to receive evidence showing 
that the deed of trust was fraudulent, and void between all parties to 
it. That the deed was fraudulent and’ void, may for argument’s sake, 
be admitted. Hickman, who filed the bill to set aside the deed, and ob- 
tain a decree for asale, in order to have satisfaction of his judgment at 
law, -was not a party tothe fraud, nor is any such pretence set up.. 
But even if he were a party to the fraud, how can that circumstance 
affect the title. of the purchaser under the decree, who had no-notice of 
any fraud. It is well settléd that the title of a purchaser under an er- 
roneous judgment, will not be affected by its reversal. If the court 
has jurisdiction of the person, and of the subject matter of the con- 
troversy, although its proceedings may be erroneous, or irregular, ‘a 
purchaser under its judgment or decree, will be protected in the en- 
joyment of the title which he has acquired by such means. The re- 
gularity of the proceedings cannot be questioned in a collateral action. 
The distinction is between void and voidable acts. Where there is no 
authority in the court to act when its proceedings are coram non ju- 
dice, then they are null and void; they afford no protection to others» 
and can confer no rights: but when the court has jurisdiction, how- 
ever erroneous or irregular its proceedings may be, they are regarded 
as va‘id and binding, until they have been reversed or annulled, by 
suitable proceedings instituted for that purpose ; and titles acquired by 
sales under them will be protected. McNair et al vs. Biddle, et al, 8 
Mo. Rep. 266. Vorhees vs. Bank U. States, 10 Peters, 473. Thomp- 
son vs. Tomlin, 2 Peters, 163. Jackson vs. Bartlett, 8 John. Rep. If 
it be said that the complaint is not against the error or irregularity of 
the proceedings, but that the deed of trust which gave rise to the suit 
under which the sale made was fraudulent and void, how can that cir- 
cumstance affect the principle ? . The fact that the deed was void, shows 
that Hickman clearly had a right to go into equity, in order to have it 
set aside and obtain satisfaction of his debt; he was no privy to the 
fraud; the proceedings on his part were bona fide, and a sale made un- 
der a decree rendered in his ‘suit, would beyond all doubt confer an in- 
disputable: title on the» purchaser under it. We may put a stronger 
case, and suppose the claim of Hickman was fraudulent, and the par- 
ties to the deed connived at the fraud, would not a sale under a decree 
obtained in such a proceeding give a valid title to the purchaser who 
was not affected with notice: of the fraud? Does not the principle 
which protects thé: purchaser against any error or irregularity in the 
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proceedings, equally preclude an inquiry into the. consideration of the 
judgment, or of the merits and justice of the claim on whichit is found- 
ed. That.a court,was made the instrument of consummating a fraud 
hetween,two parties, cannot affect an innocent purchaser under its de- 
cree.. French vs. Shotwell, 5 John R. 555. 

‘We cannot ‘see the force of the objection, that the sale under which 
the defendant claims, might have been made by the trustee without any 
decree: of»a court. Had such been the fact, the condition of the de- 
fendant» might ‘have been ‘changed ; but as it appears that the sale was 
made under the decree, we do not conceive how that consideration can 
affect this case. It clearly appears that the sale was made in pursu- 
ance of the decree, and the recital of the fact:in the notice, that it was 
by virtue of thedeed of trust, cannot detract from the force of me re- 
cital, that it was in pursuance of the decree. 


Judgment affirmed. 





GARRETT, ET AL, vs. FERGUSON ADMR’S. 


X. . Parol. evidenee is admissible to prove who is principal,and who surety, to a bond or 
note, in a suit at Jaw. 


2.Im'@ suit against seyerel,one is not competent to prove that he is principal, and the 
others sureties, 90 as to release the sureties. He is interested; his liability in the eveng 
of @ recovery against, and payment by the sureties, being greater than it would ¥c to the 
payer of wed bond or note. 


4 APPEAL from St. Louis Court of Common Pleas. 


Gamair anp Bares, for Appellants. 


The Appellants make the following points : 

ist. That where:a bond ornote is made by several persons, one of whom 
is:ptincipal and the others securities, and the obligee or payee, makes 
an agreement with the principal for a consideration, to extend the time 
of payment without the-consent.of the securities, this discharges the se- 
curitiess:; It caanot be necessary to cite authorities on this point. 
Qdv'That where the form of the note: doesnot show the relation of 
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the parties as principals and securities, it is competent for the securities 
to show it by parol evidence. Well vs. Girling, 4 Eng. Com: L. Re- 
ports 264; Paine vs. Pachard, 13 John. R. 175; King vs. Baldwin, 2 
John. Ch. R. 555; King vs. Baldwin, 17 John. R. 399; 4 New Hamp- 
shire Reports 221. 

sd. That Potterfield was in this case a competent witness for the 
other defendants upon the defence set up. It is manifest that he was 
not interested in the result of the trial, and being disinterested he was a 
competent witness, although a party on the record. Worral vs. Jones 
and others, 20 Eng. Com. Law R. 177; 6 Monroe 617; 6 Bing. 306. 


There is probably no question in the law which has more frequently 

- been discussed and decided in courts, than the competency of parties 

to the record as witnesses. In many of the cases the exclusion of the 

witness is put upon the ground of policy, in others of interest ; in some, 

the two grounds are combined. The more recent decisions refer the 

question entirely to the interest of the witness ; and where he is disin- 
terested, he is admitted. 


4th. Upon the ease as acted upon by the court, there should haye 
been a new trial granted. 


Geyer & Dayton, for Appellees. 


The questions arising in the case are: 

Ist. Was Potterfield a competent witness ? 

2d. Was the evidence offered to be given by him competent ? 

In relation to the first question, the counsel for the appellees contend 
that Potterfield was incompetent. 

First, Because he was a party to the record. 

Second, Because he was directly interested in the event of the issues 
to be tried. 


Naprton, J. delivered the opinion of the court. 


This was an action of assumpsit brought by the appellees upon a pro- 
missory note executed by the appellants, and one Daniel Potterfield, to 
the intestate, Th. J. Ferguson. 

The note was as follows : 


7 $1000. . Twelve months after date for value received, we or either i 
of us, promise to pay Th. J. Ferguson, or order, one thotisand dollars, | 
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bearing ten per cent. interest per,annum. Given under our hands this 
_Ast day of July, 1840. 


i” 


Dantet PotrerFiztp, 
Tu B. Cuaceert, 
Enos Garrett, 
Enos Garrett, JR.” 

"after a judzment by default against Potterfield, the appellants ap- 
peared and pleaded, first, non assumpsit; second, that they executed 
the note as security, with the knowledge of Ferguson, and that after 
the making of the note, Ferguson in consideration that Potterfield exe- 
cuted his note to him for eighty dollars, did agree with Potterfield, to 

“give him twelve months further time for the' payment of the said note 
‘Road on, without the consent of the defendants; and ¢hird, that usury 
‘had béen received on said note. 
Upon the trial of the issues, the defendants produced Potterfield as a 
witness, who stated that he was principal, and the appellants were se- 
curities in the note sued; whereupon objections were made to the com- 
petency of the testimony and tothe competency of tlie witness. The 
witness then’ produced a release from Claggett and from the Garretts, 
discharging said Porterfield from all liability to~them for costs. He 
also acknowledged his indebtedness to the appellees, to the amount of 
the note sued on, and interest thereon; and desired the court to enter 
up judgment against him for said amount. The court sustained the 
objections to the competency of the testimony, and to the competency 
of the witness, and refused to enter up judgment.against said Potter- 
field, on his.confession in open court; and thereupon no other testimony 
being:offered..or given. in the issue, a verdict was rendered against the 
defendants, and the court assessed the damages against Potterfield; and 
one judgment was thereupon accordingly rendered against them all. 


«.‘2'woquestions are presented by the record; First, Was parol evi- , 


dence competent to show that Potterfield was principal, and Claggett 
and others securities in the note sued on? and Second, If so, was 
Potterfield a competent witness to establish this? First, It has been 
questioned, whether in an action on 4 bond, in‘which the obligors’ are 
-hound_jointly and severally, it could be shown in a court of law,..who 
, Were principals, and who -were securities; the relation of the parties 
not appearing upon the face of the instrument. In the case of Sprigg 
vs. Bank of Mount Pleasant, (10 Peters 266,) Mr. Justice Thompson 
declared the rule to be well settled, that where principal and security 
are. bound jointly and severally in a bond, although. there is no express 
admigsion on the face of the instrument that all are principals, yet the 
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surety cannot aver by pleading that he is surety only. In Rees v. Ben- 
nington, (2 Ves. Jr.:642,) Lord Loughborough said: that in such cases, 
the form of the security forced them into equity: that at law, the se- 
curity could ‘not-aver by pleading, that he was bound as. security; ‘but 
that if he could establish that at law, the rule by which his liability was 
to be determined, was a legal one. It will be remarked, however, 
that in the first mentioned case, the opinion of the judge was merely 
thrown out arguenio, and the point did not arise in the cause, it ap- 
pearing upon the face of the instrument there sued on, that the obligors 
all executed them as prinvipals. In the case of Rees v. Bennington, 
there was an application for an injunction to stay proceedings upona 
judgment at law, against the surety, because the obligee had taken 
notes from the principal, without the knowledge of the surety, and 
given the principal further time. Judge Spencer (in King vs. Bald- 
win, 17 J. R. 399,) alluding to this opinion of Lord Loughborough, ex- 
presses his dissent in the following Janguage: “We would not assent 
to his Lordship’s proposition, that the fact of a man’s being bound)as 
security, could not be enquired into at law, if it became material toa 
legal enquiry, for we understand the rules of evidence to be the same 
in both courts; and we in vain sought for the principle, which allowed 
the enquiry. in a court of equity, and denied it to a court of law; and 
we therefore came to the conclusion, that the defence being a legal 
one, it necessarily followed from the general rules of evidence , being 
alike in ‘both: courts, thata court of law was competent to administer 
relief, and to examine all the facts necessary to relief.” 

In Craythorne vs. Swinburn, (14 Ves. Jr. 171,) Lord Eldon speaking 
of an obligation in which the cbligors were bound jointly and severally, 
said that evidence was admissible to show who was the principal and 
who the security,’ and in order to determine that, to show to whom mo- 
ney was advanced. 

The case of Pain v. Packard, (13 John. R. 175,) was upon a note, 
and‘it'does not appear from the report of that case, whether the rela- 
tion of the parties appeared on the face of the instrument, or not.. The 
plea setting up a defence, arising out of the relation of principal ‘and 
surety, was sustained by the court; and in the subsequent case of King 
v. Baldwin, ‘in the court: of errors, the case.of Pain and Packard, was 
much criticised, and though there was mueh diversity of opinion ex- 
pressed in relation to the main point in that case, relating to the degree 
of indulgence which the creditor might give to the debtor, without dis- 
charging the security, no objection: was taken to the: admission of the 
plea, on'the ground that it would let in parol testimony to explain:re- 
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Jations of the parties tothe note... It was intimated by one or two sena- 
tors, that had the instrument, been a bond, a court. of chancery, alone 
gould have afforded relief. 

In, Wells v. Girling, (8 Taun,: 737) the plaintiff in ¢adebitalis as- 
sumpsit, offered'in evidence a note, of which the defendant was one of 
.the makers, and the defendant was permitted to show that he only ‘was 

surety. 
» dn Bank vs. Kent, (4 N. H. R, 224) the court adopted the rule, that 
where the maker, who has signed’ as surety, does not appear on the face 
of. the. paper. to be surety, he is to be considered and treated as a prin- 
atipal, with respect to all those who have no notice of his real character; 
sbut that wherever itis material, a-defendant may show by intrinsic.evi- 
dence; that he made the note as a surety only, and that it was known. to 
the: plaintiff that: he- was only a surety.. From these cases it will ap- 
pear that the legality of admitting parol testimony, to show the actual 
_relation.of the parties toa note or bond, where that relation was not 
apparent from the face of the instrument, has been doubted, and that a 
sdistinetion-has. been taken between notes and. bonds, the propriety of 
ewhich has ‘also been questioned.. It is unnecessary and would be un- 
profitable, to pursue the inquiry here. Whatever doubts may have 
been,entertained on this subject, it is not difficult to establish, from the 
\degislation of this State in relation to securities, from the well known 
eusages of the country; and from the previous. decisions of this court, 
‘that:the.law here.is considered well settled in favor of the admissibility 
of such evidence. In the caseof Foster & Foster vs. Wallace, (2 Mo. 
~R1231) the point was expressly decided, and that in the case of a bond, 
- ur act concerning securities, which enables them to hasten the collec- 
ption! of the debt for which they have become responsible, and relieves 


-them from liability in certain specified cases, would be almost unavailing - 


and inefficient; if it were understood by the law that unless it appeared 
onthe face of the instrument, who was security,.and who. principal, 
-that fact could not. be shown from extrinsic evidence. Most of the bonds 
-@nd notes, current in our State, are of the character of the one sued on; 
bthey cate joint\and several, and it rarely happens that upon their face at 
appears whoiare principals, and who are sureties. If this fact. could 
emot be shown, securities would be virtually deprived-of the benefits and 
-ptivileges. secured to them by the. Legislature. 

--yWSéeond, Was: Potterfield a competent witness? The general rule of 
law: is, that parties to the record are not competent witnesses, and this 
tulesis: founded: onthe presumption, that they .are persons who have 
-an immediate interest in cause, But as in the progress of a causeythe 
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situation of some of the defendants may be essentially changed by de- 
fault, or nolle prosequi, or verdict, if is generally held in actions of tort, 
that where a suit is ended as to one of several defendants, and he has no 
direct interest in its event as to the others, he is a competent witness 
for them, his own fate being at all events certain. Greenleaf’s Ev. p. 
400. This rule, however, has not in England, or in those States where 
the common law has undergone no material change in this particular, 
been extended to action on contract. 

In Brown vs. Brown, (4 Taun. 761) the action was upon a joint con- 
tract against two, one of whom had suffered judgment by default. The 
party against whom the judgment by default had gone, was held to be 
incompetent to testify against his co-defendant, because if the plaintiff 
succeeded, the witness would prove another equally liable with himself, 
and therefore obtain contribution. This principle was recognized by 
this court in the case of Levy vs. Hawley, 8 Mo. R. 511. 

In Mant vs. Mainwaring, (8 Taun. 139) the action was on a joint 
contract against several partners ; and one defendant, who had suffered 
judgment by default, was called on to prove the partnership. He was 
held to be inconipetent. The judges did not agree, however, upon the 


" grounds for ruling him incompetent. Dallas, J., placed it on the ground 


that the witness was a party, and his co-defendants did not consent.— 
Park; J., said he was interested ; that his judgment by default would 
only be operative in case of a verdict against the others; and there- 
fore, he could not be called for them; and if called by the plaintiff, he 
might still give evidence for his co-defendants. Burrough, J., held that 
all the parties to a record must consent, before any one of them could 
be examined as a witness. The same point was ruled by this court 
in the case of Dixon vs. Hood, 7 Mo. R. 414 ; but the exclusion of the 
witness was placed on the ground, that he was interested in establishing 
the fact that others were jointly liable with himself. 

In Worrell vs. Jones, 7 Burgh. 395, the action was on a bond for 
the payment of rent,&c. The principal, Jones, suffered judgment by 
default, and the plaintiff called him as a witness against his co-defen- 
dant. The chief justice, (Tindall,) said that Jones had no interest, 
as he could not call for contribution, and admitted himself to be- the 
principal debtor; and as he did not object to being examined, and the 
only objection was, that he was a party on the record, this objection he 
considered futile, and said that'mo case could be found where this 
objection alone prevailed. 

The relation of the parties to each other, in the case now before the 
court, is precisely the same, as in the cage last cited; and according to 
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that authority, Potterfield would have been a competent witness against 
his co-defendants. The reasons given by Mr.Justice Park, in Brown 
ys. Brown, for excluding the testimony of a witness, in the situation of 
Potterfield, in behalf of his co-defendants, has no application in this 
State, where a plaintiff may sue as many joint obligators as he pleases, 
and may recover against one or more of them. So far as the costs 
were concerned, the release removed that objection. Stillthe situation 
of the witness is not the same, if the recovery is against the securities, 
as.it would be if the recovery was against the witness alone. For if 
the recovery be had against the witness alone, he will have to pay the 
judgment and interest, at the rate of six or ten per cent., as the form of 
the note may require; but if the recovery be against the securities, they 
may have to pay that amount, and will be entitled under our statute, to 
recover not only that amount from the principal, but ten per cent. in- 
terest upon the amount they may be compelled to pay. So that the wit- 
neis is interested in defeating the plaintiff’s action, against the securi- 
ties, not. only so far as costs are concerned, which in that event he will 
he liable for, but because he will be further liable for interest upon the 
gross‘sum, they may be compelled to pay. Shelton vs. Ford and White- 
hill, 7 Mo. R. 210. 
-Jnasmuch as the court of common pleas rejected any evidence to ex- 
plain the situation of the parties to the note, the judgment of that court 
is-reversed, and the cause remanded. 





WISE vs. DARBY, ApminisTrator, &c. 


"4. "A writ of error will lie;on the decision of a motion, to require a sheriff to pay over money 
in satisfaction of an execution. 


-(®. The lien, of an cmteation in the hands of a-sheriff, the levy of which is directed to be 
_ stayed by the plaintiff, is destroyed as to executions subsequently coming to the hands of 
ES oad sheriff, and the latter wilt be first satisfied. 


jig, 86, imine there hasbeen a levy and the proceedings are hn stayed by plaintiff, 


“ERROR fo St. Louis Court of Common Pleas. 
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Cautauayn, for Plaintiff in Error. 
Lronarp & Bay, for Defendant in Error. 
POINTS AND AUTHORITIES. 


1. The executions of the plaintiffs in error, by the directions given 
to the sheriff to delay the levy for an indefinite period, became dor- 
mant, and constructively fraudulent: the plaintiffs, therefore, lost their 
preference. Kellogg vs. Griffin, 17 J. R. 275; Benjamin vs. Smith, 4 
Wend. 333; Storm & Buckman vs. Woods, 4 J. R. 109; Kempland vs. 
Macauly, Peake 66; Pringle vs. Price, 11 Price, 415. 

2. The last executions of the plaintiffs in error were improvidently 
issued. The executions first issued were returnable to the September 
term of the court, under the 5th sect. of the act of Feb. 6, 1843; Ses- 
sion Acts of 1842-3, p. 55; also, 28 sect. of act establishing the court 
of common pleas of St. Louis county; Session acts of 1841-2, p. 53. 

3. A writ of error will not lie in this proceeding, which is not a ‘final 
judgment or decision, in the cause,”’ within the meaning of the first sec- 
tion of the act of 1835, concerning “practice in the supreme court,” 
but is an interlocutory or collateral order. Buel vs. Street, 9 J. R. 443; 
14 J. R. 76; Brooks vs. Hunt, 17 J. R. 484; in the matter of Negus, 
10 Wend. 34. 


Narrton, J., delivered the opinion of the court. 


This was a motion made by Darby, the defendant in error, in the court 
of common pleas of St. Louis county, asking that court to.instruct the 
sheriff to.sell certain property levied on by virtue of an execution in 
favor of said Darby against M. & F. Steigers, and to apply the proceeds 
to the satisfaction of that execution. 

The motion was resisted by the plaintiffs in error, who claimed the 
property, by virtue of. executions in their favor, issued anterior to the 
executions in favor of the plaintiff in error, and first.placed in the hands 
of the sheriff... Affidavits in support of the motion, and counter affida- 
vits in behalf.of plaintiffs in error, were read on the hearing of the mo- 
tion. The court sustained, the motion, and directed the proceeds.of the 
sale to be paid over to the defendant im error. 

It appears from the affidavits, and from the returns made: upon each 
of the executions, that the execution in favor.of Darby, adm’r of Gross, 
against M. & F. Steigers, issued on the 24th March, 1843,:for the sam 
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vs. Barber, 3, Cow, 279; Edwards vs. Harben, 2 Term R. 596, 7 Mod. 
37; Russell vs. Gibbs, 5 Cow. 394. 

This: doctrine results from the principle, that the levy divests the 
property from the defendant, and that to leave such property in the 
possession of the defendant, by the connivance, or at the request of the 
plaintiff in the, execution, would be fraud against subsequent execu- 
tions, Would not the objections be as great to the conduct of a plain- 
tiff,, who when he delivers his writ, accompanies that delivery with a 
declaration that he does not desire it to be executed? The lien of an 
execution, is-:merely the right to have the property of the defendant 
subjected to the payment of that execution. This lien attaches by the 
delivery of the writ. But a lien which cannot be enforced, would seem 
to. be.a contradiction in terms ; and if, as we have seeh in the case of 
Smalleomb vs. Buckingham, the judge was influenced in his determina- 
tion by the fact that the plaintiffs in the first writ had told the sheriff 
he was. in. no haste, (1 Salk. 320,):much stronger would be the infer- 
ence against the vitality of a lien, when the party interested actively 
interferes, and directs.the officer not to levy. Is it not obvious that to 
uphold such a lien, would be to open a door to fraud, and enable plain- 
tiffs by collusion.to protect the goods of their debtors from other exe- 
cutions?. — 

If the property of the debtor is held by the first execution, notwith- 
standing the officer is directed: not to levy it, and that execution is suf- 
ficient to. cover all the property, the other creditors cannot sue out ex- 
ecutions, so as to be available, and the property of the debtor is thus 
protected. Thus all the evils would arise, to suppress which, the courts 
established the rule, that the creditor should not interfere after a levy, 
and still retain his priority. 

‘Judgment affirmed. 





DRYDEN vs. HOLMES. 


ly Adeed conveying a lot of ground, and describing it as “with a brick tenement there- 
on,” doés not contain a covenant that sach a tenement was on said lot. The words 
are merely descriptive. See Ferguson vs. Dent, 8 vol. Mo. Rep. 
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ERROR to St. Louis Circuit Court. 
Dawson, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


If land be conveyed as bounded by “a way” upon one side, this is 
aot merely a description, but a covenant that there is sucha way. Par- 
ker et al vs. Smith, 17 Mass. Rep. 413. 

I would refer the court to the decision of the supreme court of Mis- 
souri, in the case Burnsides’ Executors vs. Russell, that very point was 
settled, as in the case of 17 Mass. Rep. 

No particular no words are necessary to constitute a covenant; any 
words under seal showing an agreement or undertaking is a covenant, 
and it shall be judged of, by the whole tenor of the deed. 2 Selw. N. 
P. 391; 3 Com. Digest 236, Covenant A 1; 1 Bibb 379. 


Potk, for the defendant in error. 


To sustain the judgment of the court below, the defendant in error, 
relies upon the following point: That the deed upon which this action 
is founded, contains ne covenant that there is, or was at the time of the 
execution of said deed, a brick tenement on the lot therein conveyed. 


Napten, J., delivered the opinion of the court. 


This was an action of covenant, brought upon a deed of bargain and 
sale, from Holmes to Dryden, purporting to convey a certain lot in the 
city of St. Louis. The deed described the lot as “the west part of lot 
No. 6, in Gay and Taylor’s addition to St. Louis—commencing at the 
west part of lot No. 6, thence east twenty feet, thence north seventy- 
one feet, thence west twenty feet, thence south twenty-one feet, with a 
brick tenement thereon.” One of the breaches assigned is, that the 
said defendant covenanted that a brick tenement was situated on said 
lot of ground, but the said defendant had broken his covenant, that said 
brick tenement was not on said lot. 

The declaration was demurred to, and the demurrer systained by the 
court. The only question is, whether the terms of the deed, in which 
the lot is represented to have a brick tenement thereon, can be con- 
ntrued as a covenant, or are merely words of description. 
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that authority, Potterfield would have been a competent witness against 
his co-defendants. The reasons given by Mr. Justice Park, in Brown 
vs. Brown, for excluding the testimony of a witness, in the situation of 
Potterfield, in behalf of his co-defendants, has no application in this 
State, where a plaintiff may sue as many joint obligators as he pleases, 
and may recover against one or more of them. So far as the costs 
were concerned, the release removed that objection. Still the situation 
of the witness is not the same, if the recovery is against the securities, 
as it would be if the recovery was against the witness alone. For if 
the recovery be had against the witness alone, he will have to pay the 
judgment and interest, at the rate of six or ten per cent., as the form of 
the note may require; but if the recovery be against the securities, they 
may have to pay that amount, and will be entitled under our statute, to 
recover not only that amount from the principal, but ten per cent. in- 
terest upon the amount they may be compelled to pay. So that the wit- 
ness is interested in defeating the plaintiff’s action, against the securi- 
ties, not only so far as costs are concerned, which in that event he will 
be liable for, but because he will be further liable for interest upon the 
gross sum, they may be compelled to pay. Shelton vs. Ford and White- 
hill, '7 Mo. R. 210. 

Inasmuch as the court of common pleas rejected any evidence to ex- 
plain the situation of the parties to the note, the judgment of that court 
is reversed, and the cause remanded. 
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WISE vs. DARBY, ApminisTrRaTor, &c. 


1. A writ of error will lie, on the decision of a motion, to require a sheriff to pay over money 
in satisfaction of an execution. 


2. The lien of an execution in the hands of a sheriff, the levy of which is directed to be 
stayed by the plaintiff, is destroyed as to executions subsequently coming to the hands of 
the sheriff, and the latter will be first satisfied. 


3. So, where there has been a levy and the proceedings are then stayed by plaintiff, 


ERROR to St. Louis Court of Common Pleas. 
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Cawvauan, for Plaintiff in Error. 
Leonarp & Bay, for Defendant in Error. 
POINTS AND AUTHORITIES. 


1. The executions of the plaintiffs in error, by the directions given 
to the sheriff to delay the levy for an indefinite period, became dor- 
mant, and constructively fraudulent: the plaintiffs, therefore, lost their 
preference. Kellogg vs. Griffin, 17 J. R. 275; Benjamin vs. Smith, 4 
Wend. 333; Storm & Buckman vs. Woods, 4 J. R. 109; Kempland vs. 
Macauly, Peake 66; Pringle vs. Price, 11 Price, 415. 

2. The last executions of the plaintiffs in error were improvidently 
issued. The executions first issued were returnable to the September 
term of the court, under the 5th sect. of the act of Feb. 6, 1843; Ses- 
sion Acts of 1842-3, p. 55; also, 28 sect. of act establishing the court 
of common pleas of St. Louis county; Session acts of 1841-2, p. 53. 

3. A writ of error will not lie in this proceeding, which is not a ‘‘final 
judgment or decision, in the cause,”’ within the meaning of the first sec- 
tion of the act of 1835, concerning “practice in the supreme court,’’ 
but is an interlocutory or collateral order. Buel vs. Street, 9 J. R. 443; 
14 J. R. 76; Brooks vs. Hunt, 17 J. R. 484; in the matter of Negus, 
10 Wend. 34. 


Naprton, J., delivered the opinion of the court. 


This was a motion made by Darby, the defendant in error, in the court 
of common pleas of St. Louis county, asking that court to instruct the 
sheriff to sell certain property levied on by virtue of an execution in 
favor of said Darby against M. & F. Steigers, and to apply the proceeds 
to the satisfaction of that execution. 

The motion was resisted by the plaintiffs in error, who claimed the 
property, by virtue of executions in their favor, issued anterior tu the 
executions in favor of the plaintiff in error, and first placed in the hands 
of the sheriff. Affidavits in support of the motion, and counter afiida- 
vits in behalf of plaintiffs in error, were read on the hearing of the mo- 
tion. The court sustained the motion, and directed the proceeds oi the 
sale to be paid over to the defendant in error. 

It appears from the affidavits, and from the returns made upon each 
of the executions, that the execution in favor of Darby, adm’r of Gross, 
against M. & F. Steigers, issued on the 2ith March, 1843, for the sum 
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of about eight hundred dollars, and was placed in the hands of the she- 
riff on the same day. At that time, the sheriff had in his hands two 
executions against the same parties, one in favor of S. Wise, and the 
other in favor of P. Wise, amounting to about seven hundred dollars; 
but annexed to each of the last mentioned executions, were written in- 
structions by the plaintiff’s attorney directing the sheriff not to levy, 
until ordered by said attorney. The defendant in error directed the 
sheriff to levy his execution forthwith, and the sheriff did so. On the 
evening of the same day, and before the inventory of the property le- 
vied on under the execution of Darby was completed, the attorney of 
the plaintiffin error went to the Sheriff, and tore off the wrtten instruc- 
tions appended to the executions, and directed an immediate levy on the 
same property. The Sheriff levied, made sale and returned the facts es- 
pecially, bringing the money into court, to be paid over as the court 
should direct. 

Before examining the main question, it is necessary to dispose of the 
objection taken by counsel for the defendants in error, “‘that this is nota 
final judgment or decision within the meaning of our act regulating the 
practice and procedings of this court, and that a writ of error will not 
lie.” 

As the Sheriff had not paid over the money collected, there could be 
no objection to settling the rights of the execution creditors by motion. 
Hutchinson vs. Johnson, 1 T. R. 732. That the decisions of the court 
of common pleas on that motion was final; that it was the end of the 
case is apparent. Unless there be something in the character of a 
judgment upon a motion, which would make a mandamus the proper 
writ to test the propriety of that judgment, the objection to the writ of 
error cannot prevail. 

The writ of mandamus only lies in cases where the inferior court has 
done, or refuses to do, a mere ministerial act. It would seem sufi- 
ciently manifest from the statement of the facts in this case, that the 
decision, or judgment upon the motion, involved the determination of 
a question of law, and the application of that law to the facts in proof, 
We see no objection, therefore, to the writ of error. 

The main question for determination is: where an execution is de- 
livered to a sheriff, and the plaintiff or his attorney directs the officer 
not to levy, and a second execution is placed in the hands of the same 
officer, which is first levied, and the goods sold under both writs, which 
shall be first satisfied ? 

Though the writ of execution binds the goods from the time it is de- 
livered into the hands of the officer, the property of the defendant in 
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the execution is not divested until he levy. As a consequence of this 
principle it has been held, that where two executions are delivered to 
the sheriff, and he levies and sells under the one last delivered to him, 
sich sale passess a good title to the purchaser, and the only remedy of 
the plaintiff in the first execution is against the officer. Smallcomb vs. 
Buckingham, 1 Salk. 321. Asd Lord Holt intimated in this case, that 
if the person who sued out the first writ concealed it in his hand, the 
sheriff may rightly make execution 9n another writ, which bears the 
last test, but came first to his hands. In such case the sheriff would 
not be responsible. This was before the Statute providing that writs 
should bind only from the time of their delivery. But where two writs 
of fiert facias were delivered to the sheriff on different days, and the 
levy was made under the second execution, but no sale actually made, 
the sheriff was held justified in paying over the proceeds to satisfy the 
first execution. Hutchinson vs. Johnson, 1 Term R. 731. 

In the case of Payne vs. Drew, 4 East 523, a writ of sequestration 
issued from the court of chancery in June, 1800; cightecen months af- 
terwards, and before the sequestrators had executed the writ, a writ of 
execution from the court of common pleas came to the sheriff’s hands, 
and it was held that the sheriff was not justified in returning nulla bona 
to the execution. Lord Ellenborough said, that where there were se~- 
veral authorities equally competent to bind the goods of a party when 
executed by the proper officer, they shall be considered as effectually, 
and for all purposes bound by that authority, which first actually at- 
taches upon them in point of execution, and under which an execution 
shall have been first executed. 


In the case now before the court, the execution in favor of the plain- 
tiffs in error, first came to hand, and the execution of the defendant 
in error was first levied; and according to the case of Hutchinson vs. 
Johnson, if the written instructions are thrown out of consideration 
the sheriff, notwithstanding his having levied first under the execution 
of defendant in error, should pay the proceeds to the plaintiffs in the 
first executions. The question then arises, did the lien of the first ex- 
ecution commence from the time of their delivery, or was that lien de- 
stroyed, or suspended by the acts of the plaintiffs in error ? 

In England, as well as in this country, the doctrine is firmly estab- 
lished, that where the creditor gives instructions to the officer, after a 
levy, to delay, or not to proceed on the execution, such execution is 
held to be fraudulent, and void as against a subsequent execution. 
Whipple vs. Foot, 2 J. R. 416; Storm vs. Woods, 11 J. R. 110; Rew 
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vs. Barber, 3 Cow. 279; Edwards vs. Harben, 2 Term R. 596, 7 Mod. 
37; Russell vs. Gibbs, 5 Cow. 394. 

This doctrine results from the principle, that the levy divests the 
property from the defendant, and that to leave such property in the 
possession of the defendant, by the connivance, or at the request of the 
plaintiff in the execution, would be fraud against subsequent execu- 
tions. Would not the objections be as great to the conduct of a plain- 
tiff, who when he delivers his writ, accompanies that delivery with a 
declaration that he does not desire it to be executed? The lien of an 
execution, is merely the right to have the property of the defendant 
subjected to the payment of that execution. This lien attaches by the 
delivery of the writ. Buta lien which cannot be enforced, would seem 
to be a contradiction in terms ; and if, as we have seen in the case of 
Smalleomb vs. Buckingham, the judge was influenced in his determina- 
tion by the fact that the plaintiffs in the first writ had told the sheriff 
he was in no haste, (1 Salk. 320,) much stronger would be the infer- 
ence against the vitality of a lien, when the party interested actively 
interferes, and directs the officer not to levy. Is it not obvious that to 
uphold such a lien, would be to open a door to fraud, and enable plain- 
tiffs by collusion to protect the goods of their debtors from other exe- 
cutions ? 

If the property of the debtor is held by the first execution, notwith- 
standing the officer is directed not to levy it, and that execution is suf- 
ficient to cover all the property, the other creditors cannot sue out ex- 
ecutions, so as to be available, and the property of the debtor is thus 
protected. Thus all the evils would arise, to suppress which, the courts 
established the rule, that the creditor should not interfere after a levy, 
and still retain his priority. 

Judgment affirmed. 





DRYDEN vs. HOLMES. 


1. Adeed conveying a lot of ground, and describing it as ‘with a brick tene:ment there- 
on,” does not contain a covenant that such a tenement was on said lot. The words 
are merely descriptive. See Ferguson vs. Dent, 8 vol. Mo. Rep, 
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ERROR to St. Louis Circuit Court. 
Dawson, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


If land be conveyed as bounded by “‘a way” upon one side, this is 
not merely a description, but a covenant that there issuch away. Par- 
ker et al vs. Smith, 17 Mass. Rep. 413. 

I would refer the court to the decision of the supreme court of Mis- 
souri, in the case Burnsides’ Executors vs. Russell, that very point was 
settled, as in the case of 17 Mass. Rep. 

No particular no words are necessary to constitute a covenant; any 
words under seal showing an agreement or undertaking is a covenant, 
and it shall be judged of, by the whole tenor of the deed. 2 Selw. N. 
P. 391; 3 Com. Digest 236, Covenant A 1; 1 Bibb 379. 


Potk, for the defendant in error. 


To sustain the judgment of the court below, the defendant in error, 
relies upon the following point: That the deed upon which this action 
is founded, contains no covenant that there is. or was at the time of the 
execution of said deed, a brick tenement on the lot therein conveyed. 


Naprton, J., delivered the opinion of the court. 


This was an action of covenant, brought upon a deed of bargain and 
sale, from Holmes to Dryden, purporting to convey a certain lot in the 
city of St. Louis. The deed described the lot as “the west part of lot 
No. 6, in Gay and Taylor’s addition to St. Louis—commencing at the 
west part of lot No. 6, thence east twenty feet. thence north seventy- 
one feet, thence west twenty feet, thence south twenty-one feet, with a 
brick tenement thereon.”” One of the breaches assigned is, that the 
said defendant covenanted that a brick tenement was situated on said 
lot of ground, but the said defendant had broken his covenant, that said 
brick tenement was not on said lot. 

The declaration was demurred to, and the demurrer sustained by the 
court. The only question is, whether the terms of the deed, in which 
the lot is represented to have a brick tenement thereon, can be cone 
strued as a covenant, or are merely words of description. 
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This question was examined at the last term of this court, and de- 
cided in the case of Ferguson vs. Dent. Agreeably to that opinion, the 
judgment of the circuit court must be affirmed. , 





FISK vs. COLLINS. 


1. In an action of assumpsit upon a billbof exchange by indorsee against maker, evidence to 
shew that the bill was obtained fraudulently, or without consideration, and that indorsee 
was privy thereto, is admissible. 


ERROR to St. Louis Circuit Court. 


Pork, for Plaintiff in Error. 


For reversal of the judgment of the court below, the plaintiff in er- 
ror makes the following points: 

1. The court below committed error in admitting the instrument of 
writing offered by the defendant in error. 

That this instrument was irrelevant to the issues, considered by itself, 
there can be no question. Nor is it made relevant by the testimony of 
the witness Anderson. That testimony, it would seem, was offered to 
show (which however it did not do,) that the consideration of the bill 
on which this action was brought, was that plaintiff in error would give 
up to Collins, Leslie’s draft on him for $1,000, which he could not do, 
as tlie draft belonged to the witness, Anderson; and that therefore the 
bill was without consideration. But admitting for the sake of argu- 
ment, that Anderson’s testimony proved all it was offered to prove, it 
is still apparent that the consideration of the bill was the agreement of 
plaintiff in error to deliver to Charles Collins, Leslie’s draft on him, 
and not the fact of such delivering. Now this consideration was in full 
force at the commencement of this action, and still so remains in full 
force, for the agreement of plaintiff in error still retains its full obliga- 
tion upon him, whether he will be ever able to fulfil it or not. But the 
very testimony of Anderson shows that plaintiff was able to fulfil his 
agreement. For it shows him in possession of the bill of Leslie on 
Collirs, and able to hand it over to Collins. And though he might have 
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broken his faith with witness, to have handed it over to Collins, yet he 
might have handed it over, and thus met the obligation of his contract. 
Indeed, the fair impression from the testimony of the witness is, that 
the bill was handed over by plaintiff in error according to his agree- 
ment. 

2. The court below erred in admitting the testimony of Anderson; 
this testimony, considered by itself, and separate from every thing else, 
is clearly irrelevant. Nor does it become relevant, for the reasons al- 
ready advanced, when considered in connection with the instrument of 
writing above referred to. 

3. The court below erred in overruling the motion of plaintiff in er- 
ror for a new trial. 

First, Because the court received improper evidence, to wit: the 
above mentioned instrument of writing, and the testimony of An- 
derson. 

Second, Because there was not sufficient evidence to warrant the find- 
ing of the court for defendant in error. The defendant’s own proof, 
(see the instrument of writing given in evidence by defendant, ) shows 
that plaintiff had agreed to deliver up to Collins, the draft of Leslie, 
because Collins had paid him the amount; not because Collins had giv- 
en him the draft, upon which this suit is brought. And when the testi- 
mony of Anderson is adduced to help the matter out, it refers to an ad- 
mission of the plaintiff, (the weakest species of evidence, ) to the effect 
that Collins had made some arrangement for the satisfaction of the 
draft, by giving some paper, without specifying whose, or what kind of 
paper. And witness “understood something to be said about a bill or 
note of Tabor,” uncertain as to whether note or bill, and only something 
said about it; not that the note or bill was given as the consideration of 
the agreement to take up Leslie’s draft as aforesaid. But the rebutting 
testimony of St. John, shows that the transaction in which the bill sued 
on in this case was. given, was an entirely different one from that re- 
ferred to in the instrument of writing given in evidence by defendant in 
error; and that the bill was given to take up notes executed by defend- 
ant to plaintiff, and then due and unpaid, and left with witness for col- 
lection. 


Gamste, for Defendant in Error. 
The only questions presented for decision, are : 


1. Whether the court erred in admitting the evidence offered by de- 
fendant. 
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2. Whether the court erred in overruling the motion for a new trial. 

On the first point it is obvious, that the defence sought to be estab- 
lished, was that the bill sued on, was obtained without consideration, 
and by fraud. The plaintiff, after the bill sued on was made, acknowl- 
edges that he had been paid the amount of a bill of Leslie, previously 
made, and drawn upon Collins, and makes an acknowledgment, which 
goes to show that the bill sued on was given in payment of that previ- 
ously made; and the evidence then shows that the plaintiff was not 
the owner of Leslie’s bill and not entitled to receive payment of it, and 
that even at the time of trial, it still belonged to the witness Anderson. 
Now I hold that it was both competent and relevant testimony, which 
tended to prove that the plaintiffs had procured this bill by representing 
himself as the owner of the bill drawn by Leslie on Collins, when he 
was not such owner. This proof would shew that the bill was not only 
without consideration, but that it was obtained by fraud. 

The effect of the evidence was not involved in the question of its ad- 
missibility, that is, it was not for the court to determine whether the 
evidence offered would prove the fact sought to be established—that 
was the province of the jury, or in this case, of the court sitting as a 
jury: but if it tended in any degree to prove any fact which might be 
available to the defendant, it was relevant, and ought therefore to have 
been admitted. 

On the question whether the court should have granted a new trial, 
it is to be observed, that there was no instruction asked, no decision of 
any question of law by the court, and for this court to review the decision, 
is substantially to review the verdict upon the evidence, and not the 
decision of the court in any question of law. 

It is understood that this court has at this term, in similar cases, de- 
cided that a judgment rendered on a verdict found by the court, as a 
jury, and without any express decision of any question of law by the 
court, would not be reversed on error. 


Tompkins, J., delivered the opinion of the court. 


Francis M. Fisk brought his action of assumpsit against Charles 
Collins, in the circuit court of St. Louis county ; and judgment in that 
court being entered up against him, he brings the cause into this court 
by writ of error to reverse it. 

The action is brought on a bill of exchange, dated the seventh day of 
November, 1838, drawn by the defendant Collins, on one Joseph Tabor, 
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requesting him to pay, six months after the date thereof, to the order Of 
Munn & Lindsley, one thousand dollars for value received. This bil] 
was the same day accepted by Tabor, and after acceptance, indorsed by 
the payees, Munn & Lindsley, to Fisk, the plaintiff in this action. 

The defendant pleaded the general issue, and a set-off. The cause 
Was submitted to the circuit court without the intervention of a jury. 
The circuit court gave judgment for the defendant, on the issues made 
On each of the pleas above mentioned. The defendant in the circuit 
court, appellee here, gave in evidence on the trial of the cause, the 
following instrument of writing, having first proved its execution by the 
appellant, plaintiff in the circuit court, to-wit: “I have this day sold, 
and transferred to Charles Collins, for value received, a draft which 
was drawn by Miron Leslie on said Collins for one thousand dollars, and 
by him not accepted ; the same was given on account of a debt, due, or 
supposed to be due, from A. W. Parsons to Fisk and Hollingshead, and 
given to meet a draft, given by Fisk and Hollingshead to F. M. Fisk; 
and whereas said Collins has paid me the amount of the said draft, I 
agree to obtain said draft, and hand the same over to the said Collins, 
so as toenable him to collect the same, provided the said Parsons is 
responsible in any way. 

(Signed, ) F. M. Fisk.” 


The plaintiff objected to the admission of this instrument of writing in 
evidence. The court overruled the objection, and the plaintiff except- 
ed to the decision of the court on this point. The defendant, appellee, 
then called one George Anderson as a witness, who testified that the 
draft referred to in said last named instrument of writing, as given by 
said Miron Leslie on the said defendant for $1000, and by him not ac- 
cepted, was at the date of the instrument before recited, (December 
6th, 1836,) and still is the property of the witness; that the same was in 
possession of the plaintiff, but obtained from witness’ attorney in Illinois, 
on witness’ order, and for his use; that the witness had a conversation 
with the defendant on Main street, in St. Louis, during which the plain- 
tiff came up, and remarked, in answer to a question put to him by the 
witness, that he had obligated himseif to obtain said first mentioned 
draft, and hand it over to the defendant ; that during the said conversa- 
tion, Fisk, the appellant, spoke of the defendant having made some ar- 
radgement for the satisfaction of the said draft of Leslie, by giving some 
paper, and witness understood something to be said about a note, or bill 
of Joseph Tabor. 
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This testimony was also objected to by the plaintiff, appellant, his ob- 
jection was overruled, and he excepted. 

The appellant, plaintiff in this action, then, as rebutting evidence, of- 
fered and gave the testimony of one St. John, who testified that the bill 
of exchange herein before first named, was given by the defendant to 
the plaintiff in satisfaction, and for the purpose of taking up certain 
notes, amounting together to a larger sum than that specified in the said 
bill executed by the defendant to the plaintiff, and then due and unpaid, 
which had been placed by the plaintiff in witnesses’ possession for col- 
lection; that the transaction in which the first mentioned bill of ex- 
change was given, was an entirely different one from that referred to 
in the instrument of writing executed by the plaintiff, and given in 
evidence by the defendant, appellee; that-the witness does not recol- 
lect all the particulars referred to in the last mentioned transaction, and 
cannot say what was the amount of the said Tabor’s acceptance. 
The court found on this evidence for the defendant, and gave judgment 
accordingly. 

The appellant moved to set aside the verdict, and to grant a new 
trial, for the following reasons: Ist, Because the finding of the jury is 
against the weight of evidence. 2d, Because the finding of the court 
is without evidence. 3d, Because the finding of the court is without 
evidence, and against law and evidence. 4th, Because the court ad- 
mitted improper and illegal evidence at the trial. 

The court overruled the motion, and the plaintiff excepted to the de- 
cision of the court. 

The two points necessary to be decided here, are: 

Ist, Did the court commit error in admitting the evidence offered by 
the defendant? 

2d, Did it err in overruling the motion for a new trial? 

By the instrument of writing executed by Fisk, and given in evi- 
dence by Collins, to whom it was made, it appears that Fisk had sold a 
draft drawn on Collins by one Leslie, and which Collins had not ac- 
cepted; this draft was for $1000, and he by this agreement had obliga- 
ted himself to procure this draft, and deliver it to Collins, the defend- 
ant in error, and drawer of the bill sued on, declaring that Collins had 
paid him the amount of such draft. 

Anderson, witness of the defendant Collins, testified that the Leslie 
draft belonged to him, at the time Fisk gave his obligation to hand it 
over to Collins, and still belonged to Anderson, and that he had heard 
Fisk speak of Collins having made an arrangement with him for the 
said draft of Leslie, by giving some paper, and he understood some- 
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thing to be said about a note, or bill of Joseph Tabor. This evidence 
certainly was admissible, under the plea of non assumpsit, to prove 
that the draft sued on, which had been accepted by Tabor, was obtain- 
ed fraudulently, or without consideration. For it tends to establish the 
belief, that Fisk was privy to the drawing of the bill by Collins, and 
the acceptance of Tabor; for, says the witness, Fisk spoke of Collins 
having made some arrangement for the satisfaction of Leslie’s draft, 
by giving some paper wl:ich the witness understood to be a note, or bill 
of Tabor. A jury might very well, on this evidence, believe that the 
bill sued on, was the bill drawn by Collins in favor of Munn & Lindsley, 
accepted by Tabor, and by Munn & Lindsley assigned to Fisk. Fisk 
gave rebutting evidence; and to which the most credit ought to be at- 
tached, it is not the province of this court to decide. Suffice it to say, 
that it is the opinion of this court, that the evidence offered by the de- 
fendant Collins was admissible. 
The judgment of the circuit court must be affirmed. 





FISK vs. TABOR, 
ERROR to St. Louis Circuit Court. 


The cause of action in this case is the same as that of Fisk vs. Col- 
lins. Collins was the drawer of the bill sued on, and Tabor the ac- 
ceptor. The judgment here must be affirmed for the same reason. 





WASH vs. RANDOLPH. 


i. The six days given by the Statute for filing pleas, are six days on which the court is in 
actual session; and where a court adjourns over, the days on which it does not sit are 
not to be counted. 
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APPEAL from St. Louis Court of Common Pleas. 


Spaupine & Tirrany, for the Appellant. 
POINTS AND AUTHORITIES. 


1. The judgment by default was irregularly taken, and should have 
been set aside: 

First, By our statute, Rev. Code, p. 458, six days are given to plead 
in term time. 

Second, This must mean six days on which the court actually sits, 
because oyer can by law be craved of the instrument sued on, at any 
time during the period allowed for pleading, and craving oyer is one 
kind of plea. But oyer cannot be craved unless the court be actually 
sitting. 1 Tidd’s Practice 530. That demand of oyer is a kind of 
plea, and should be made before the time of pleading is expired. Ibid 
530-’1. The defendant has the same time in term to plead after oyer 
given, as he had at the time of demanding it. 8 Term. Rep. 356. 


A. Topp, for Appellee. 


POINTS AND AUTHORITIES. 


1. The court did not err in refusing to set aside the judgment by de- 
fault, because it was rendered after the sixth day of the term, and no 
cause was shown, but a denial of that fact. Revised Statute of 1835, 
p- 458, § 8, p. 460, § 31; 5 Mo. Rep. p. 386. Whether the court be- 
low erred depends upon the question, whether it was rendered after the 
sixth day of November term or not. 

2. The court did not err in refusing to permit defendant to give evi- 
dence in mitigation of damages; that the negro Alsey had served 
plaintiff from the time of her purchase of defendant, till the termina- 
tion of the freedom suit. 

3. Wash did not move the court below to set aside the verdict, and 
grant a new inquiry. 


Tompxrns, J., delivered the opinion of the court. 


William S. Randolph, suing to the use of Alfred Tracy, brought his 
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action of covenant against Robert Wash. Judgment was given against 
Wash, and to reverse it, he appeals to this court. 


From the bill of exceptions, it appears that the first day of the term 
to which the writ in this cause was returned, was the 20th day of No- 
vember, 1843; that the court met on that day, and adjourned till Mon- 
day the 27th day of the same month, and that the court again met on 
Monday the 27th, and again adjourned till Monday the 4th day of De- 
cember, then next, and on that day, the plaintiff Randolph, took judg- 
ment by default, against Wash, he having filed no plea; and on the 6th 
day of the said month, the defendant Wash moved to set the judgment 
aside for the following reasons, viz : 


Ist. That the term of pleading had not expired when said judgment 
by default was taken. 

2. That the first six days of the term had not elapsed when the said 
judgment was taken, and has not yet elapsed.! 


3d. That by law the defendant had six days of term time, within 
which to crave oyer of the writing declared on in this action, and that 
in fact he hath not as yet had that aiiiie of days for craving oyer, the 
court not having set six days at the term aforesaid. 

This motion was overruled. The plaintiff’s damages were after- 
wards assessed. On the assessment of damages, the plaintiff gave in 
evidence a bill of sale, by which it appeared that Wash had sold to 
Randolph, the plaintiff in the suit below, appellee here, two slaves, cov- 
enanting that they were slaves for life; and it was in evidence that they 
had recovered their freedom by suit at law. Wash, the appellant in 
this action, offered to prove in mitigation of damages in this action, that 
the slaves had served said Randolph till the termination of the suit for 
freedom. The court of common pleas exeluded this evidence, and 
Wash excepted to its opinion in this matter. No motion for a new trial 
was made in the court that tried the cause. There being no motion for 
a new trial on account of the exclusion of the testimony offered by 
Wash, this court, by its rules of practice long established, will not re- 
verse the judgment on that account. See the case of Farrar vs. Blair, 
miscalled as appears in the report, Montgomery vs. Blair. Wash, 
Judge, delivering the opinion of the court, said: “If the jury or the court 
sitting as a jury, find a verdict without evidence, or on insufficient ev- 
idence, the proper course is to move for a new trial, and except to the 
opinion of the court, in refusing the motion.” See 2 Mo. Rep. 189; and 
Higgins vs. Breen, adm’r decided at this term. 
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We have nothing left then to be decided, but whether this judgment 
by default was properly taken. 
. The sixth section of the third article of the act to regulate practice 
at law, declares that every declaration and other pleadings shall be 
signed by the party, or his attorney, and the clerk shall endorse there- 
on the day on which it shall be filed, and if filed in term time, shall 
make an entry thereof on the minutes; and by the 8th section of the 
same article of that act, “Every plea to the merits of the action shall 
be filed on or before the sixth day of the term, at which the party 
pleading the same is bound to appear, if the term shall continue so 
long, and if not, then before the end of such term.” By the 9th sec- 
tion, replications shall be filed within thirty days after the commence- 


. ment of the term at which the defendant is bound to appear. Repli- 


cations and other subsequent pleadings may be filed in vacation, be- 
cause there is not, perhaps in more than one county, so nfuch business 
at any one term, as will occupy a court forthirty days. The replication 
then, and subsequent pleadings, must have endorsed on them, the day 


* ‘on which they are filed by the clerk, when filed in vacation, and cannot 
‘be entered on the minutes. The declaration is necessarily filed in 
‘vacation ; in order to enable the plaintiff to serve the defendant with 


process fifteen days before the return day; it is not then required to be 
entered on the minutes, for there can be no minutes when no court sits. 
But the pleas must be entered on the minutes, for by the 8th section they 
must be filed on or before the sixth day of the term, or before the end 
of the term, if it do not continue so long. 

In this case the court met on the 20th day of November, 1843, and 
on the same day adjourned till the 27th day of the same month, and it is 
contended that the intervening days betwixt the 20th of November, and 
27th of that month, are days on which pleadings ought to be filed, al- 
though no court was in reality sitting. How in this case could the clerk 
of the court enter on his minutes, a plea filed on the twenty-first, twen- 
ty-second, or twenty-third days of November, 1843, for they are some 


_ Of the intervening days. He can certainly keep no minutes of the pro- 
ceedings of a court, when no court is in session. 


The 23d section of the act to establish courts of record, and prescribe 
their powers and duties, directs that ‘Full entries of the orders and 
proceedings of all courts of record of each day, shall be read in open 
court, onthe morning of the succeeding day,” &c. * The plea filed on 
the 22d day of November, of that term, is a proceeding of that day. 
How could it be read on the morning of the twenty-third day, or how 
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could there by any proceedings of a court, when there was no judge 
sitting to hold a court? 

Each party has sought to connect with the argument of this cause, as 
it suited his interest, the propriety or impropriety of selling lands under 
execution, on the days intervening betwixt thé days on which the court 
adjourns, and the day to which it adjourns. It is enough to decide what 
is before us, and it will be time enough to decide whether a sale on such 
a day be legal, when the case occurs. We do not wish to insinuate an 
opinion, even in such a case, but will be content with saying that when 
the circuit court, or other court of record adjourns for a week, we do 
not regard the days of that week on which it does not sit, as days on 
which defendants are required to plead, by the act to regulate practice 
atlaw. The judgment by default was taken too soon. 

The judgment of the court of commen pleas is therefore reversed. 





TILGHMAN CLARK vs. STEAMBOAT MOUND CITY. 


i. A party cannot be compelled to take a non-suit. It must be by his own consent. 


APPEAL from St. Louis Court of Common Pleas. 
Crocxetr & Bataes, for Appellant. 
A. Topp, for Appellee. 
Tomrxuss, J., delivered the opinion of the court. 


This is an action commenced under the statute entitled, ‘An act to 
provide for the collection of demands against boats and vessels ;”? Di- 
gest of 1835, p. 102. Judgment was given for the plaintiff, and tWe de- 
fendant appealed to the court of common pleas. In this last cowrt judg- 
ment was given for the appellant, the steamboat, and to reverse it, the 
cause is brought by appeal to this court. 

The complaint is in the words following, to-wit: Tilghman Clark 
complains, that he has a demand against the steamboat Mound City, 
amounting to seventy-nine dollars and eighty-seven cents, which de- 
mand accrued against the said steamboat on account of the owners 
10 








































146 SUPREME COURT OF. MISSOURI, 





Tilghman Clark vs. Steamboat Mound City. 





thereof, and is in all particulars, as follows, to-wit: ‘*Due Mr. T: 
Clark, 79 87-100 dollars. March 10, 1843.” It was signed by the 
clerk, &c. 

Theeause was submitted to the court, neither party requiring a jury. 
The pleintiff offered in evidence the note filed with the papers below, as 
follows: “Due Mr. T. Clark 79 87-100 dollars. March 10, 1843. 
(Signed,) Charles Barger, Clk.” He proved that Charles Barger was 
elerk of. the steamboat Mound City, while he served that boat, &c. 

The defendant introduced no testimony, but moved the court to non- 
suit the plaintiff for defect in the plaintiff’s complaint. The council for 
the plaintiff prayed leave to amend his complaint, and it was refused. 
‘The court then ordered a non-suit, although the defendant was present 
by his attorney. To this decision of the court the plaintiff excepted, 
and moved for reasons filed, to set aside the non-suit, and for a new trial, 
and for leave to amend the complaint. The motion was overruled by 
~. the, court. 

» /The counsel for the appellee, cites several authorities from New 
‘York Reports to show that the decision was correct. It is not deemed 
necessary to examine how courts of New York would decide in such a 
case. The common law is introduced by our statutes into this State, 
and by it no plaintiff can be forced to take a non-suit ; the taking of a 
non-suit is a voluntary act. Wells vs. Gaty and others, decided at the 
last term of this court; where it is said the court cannot compel a 
plaintiff to submit to a non-suit, they may advise and direct him to be 
called, but if he refuse to suffer a non-suit, the court cannot other- 
~_ wise protect and enforce their opinion, but by awarding a new trial, if 
the jury find against their direction. 5 Bacon, 140, Title, Non-suit, 
letter A; and Tidd’s Practice 996. 

It is an evasion of our own statute regulating practice in the Su- 
preme Court, to order a plaintiff in the circuit court to submit to a non- 
suit. The 31st section of that act directs, “that no exception shall be 
taken in an appeal or writ of error to any proceedings in the circuit 
court, except such as shall have been expressly decided by the circuit 

* Court.” 

The counsel for the appellee, has in compliance with the 30th sec- 
tion of said act, Digest of 1835, p. 522, furnished the points on which 
he insisted, not one of which appears on the record to have been decided 

by the court of common pleas. This being the state of the case, this 
court will not undertake to say, that the complaint of the plaintiff was 
framed in compliance with the requisitions of the 4th section of the 
' act, to provide for the collection of demands against boats and vessels, 
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or that it was not, nor will it be decided whether or not the evidence 
given was admissible under that complaint. It is very easy to percéive 
how the court of common pleas, by ordering the plaintiffs in that court 
to submit to a non-suit, may save itself much trouble, while it evades 
the object proposed by the 31st section above referred to. 

It was decided by this court, in the case of Camden & ©y., vs. 
Steamboat Georgia, 6 Mo. Rep. 381, that the complaint in a cause insti- 
tuted in the circuit court, might be amended like a declaration-at ¢om- 
mon law. But the proceeding was commenced before a justicé of the 
peace. It may be well for the appellant to consider, whether a com- 
plaint filed before a justice of the peace, can consistenly be amended 
in the circuit court. We shall give no opinion, as the case has not-come 
here ina manner to authorize this court to decide any point, other than 
the power of the circuit court to order a plaintiff to submit to a non- 
suit. 

The judgment of the court of common pleas is reversed, and the 
cause remanded. 





TILGHMAN CLARK vs. STEAMBOAT MOUND CITY. 


APPEAL from St. Louis Court of Common Pleas. 
Tompkins, J., delivered the opinion of the Court. 


This case is inevery material particular, like the preceeding case be- 
tween the same parties, and is disposed of in the same manner. 





PERRIN vs. WILSON. 


APPEAL from St. Louis Court of Common Pleas. 
Lestiz, for Appellant. 
Carr, for Appellee. 
Tompxins, J. delivered the opinion of the court. 


Perrin brought. his suit before a justice of the peace of St. Louis 
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county, against ‘Wilson and wife; the. wife not being found, the suit 
was prosecuted against the defendant Wilson, and a judgment was ren- 
dered against him in the justices’ court. An eppeal was taken by Wil- 
son, the defendant, tu the court of common pleas of St. Louis county. 
There .judgment being given against Perrin, he eppealed to this court. 

On she trial before the court of common pleas, the plaintiff, Perrin, 
gave evidence of a demand against the defendant, Wilson, for money 
charged to be due, on account of goods sold to the wife, while sole, 
and before marriage. After the evidence was given in the case, the 
record states, that by consent of the parties, the case was submit- 
ted to the court, and it appearing from the papers, (record) that the de- 
fendant’s wife was nat served with process; the court considered 
that the suit was against the defendant alone, and decided that the 
plaintiff be non-suited. The plaintiff excepted to this decision of the 
court. He afterwards :moved to set aside this non-suit, and for a new 
trial. This motion was overruled, and the plaintiff excepted to this last 
decision also. 

The. judge of the court of common pleas derives no authority either 
from the common law, or from the statutes-of this State, to compel a 
plaintiff in his court to take a non-suit. Tilghman Clark vs. Steamboat 
Mound City, decided at this term; and Wells vs. Gaty, et al, decided at 
the last term of this court. 

The judgment-of court of common pleas must be reversed, and the 
cause remanded. 





LEWIS SCOTT, or -cotor, vs. WILLIAM BURD. 


‘ERROR to St. Louis Circuit ‘Court. 
o” 


Scort, J., delivered the opinion of the court. 


The bill of exceptions in this case, having been stricken out of the 
record, on ‘mofion, for the reason'that it was filed out of term time, and 
without the consent of parties, and no other point being made, but 
those growing out of the bill of exceptions, the judgment of the court 
below will be affirmed. 
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THE ST. LOUIS PERPETUAL INSURANCE COMPANY vs. GAODFELLOW. 


1, A provision in the charter of a corporation, which requires, that-‘all rales and re- 
strictions made by the Board of Directors, concerning the transfer of stock, shall be 
subject to the general law of the State,” does not require such rules and restrictions, to be 
coasistent with, and in conformity to, the general law governing the subject matter, to 
which the rules and restrictions apply. It only means that such rules: and restrictions 
shall not contravene the general law of the State, other than that governing such mat- 
ter, as the rules and restrictions are intended to govern, and shall be reasonable. 


2. The provision of a charter declaring the stock of the corporation personal property 
and authorizing the Board of Directors to make rules and regulations, conceining the 
transfer of the stock,} subject to the general law of the State, authorizes the Board to 
adopt a rule prohibiting the transfer of stock, until all.debts due by the owner of the 
stock to the corperation sball be paid, although such.rule is, inconsi-tent with the gen- 
eral law of the State goveining the transfer of personal property. 


, 3. The word “indebted,” when used in a by-law or charter, restraining a stockholder 
from transferring his stock, while indebted to the company, applies to debts to become 
due, as wellas to those due, and to those in which the stockho.der is suréty,as weli as 
those in which he is principal. / 


4. A transfer of stock, made according to the general law governing the transfer of per- 
sonal property, is good between the parties, though it be not as against the company. 


APPEAL from St. Louis Circuit Court. 


GAMBLE AND Barss, for Appellants. 
SpaLpine anp Tirrany, for Appellees. 


Scort, J., delivered the opinion of the court. 


This was action on the case in tort brought by John Goodfellow, 








against the appellant, for refusing to enter’in the'bocks of the company, 
a transfer, and assigment of stock made to Goodfellow, by David Ta- 
tum. On atrial, on the general issue, there was a verdict and judg- 
ment for Goodfellow, for $486 20, from which an appeal lias been taken 


to this court. 


It seems that D. Tatum, was the owner of twenty-five shares of stock 
in the St. Louis Perpetual Insurance Company, for which he had a certi- 
ficate, dated May Ist, 1840, sealed with the company’s seal, and attest- 


ed, by its Secretary, and signed by the President. This certificate stated 
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that the amount of each share, one hundred dollars, had been paid in 
and that Tatum was entitled to all the profits, dividends, rights and 
privileges, which belonged to, these shares under the charter and by- 
laws, and that said stock was assignable and transferable on the books 
of the company, only in conformity to the provisions of the charter and 
by-laws thereof. On the 10th of May, 1842, Tatum made a deed of as- 
signment for valuable consideration, to John Goodfellow, the ap pellee, 
for twenty-two of these shares. Onthe 13th of May, 1842, Tatum 
and Goodfellow, went to the office of the St. Louis Pérpetual Insurance 
Company, presented the said certificate of stock, and said deed of as- 
signment of twenty-two shares, and demanded a transfer of said shares 
on the books of the company, but none was made, or permitted. At 
that time, stock was worth at least eighty dollars a share, but at the 
time of trial, it had depreciated in value, and was worth perhaps fifty 
or sixty dollars. When the assignment of Tatum’s stock was presented 
to be entered on the books of the company, Tatum was indebted to 
the company by several promissory notes, amounting to a sum greatly 
exceeding the value of the stock, in some of which he was the maker, 
and in others: the endorser. There was some evidence that one of 
these notes, amounting to $231 99, was for premiums of insurance; the 
others were the renewal of former notes. It appeared that the com- 
pany discounted notes and bills of exchange, and bought and sold and 
dealt in bills of exchange, as a business, and employed certain officers 
entirely for that business, and kept a set of books in which these trans- 
actions alone were entered. 

The act incorporating the appellant was read in evidence, from 
which it appears that the said company was entitled to the same powers, 
rights and privileges, as were granted and confirmed to the Farmers 
and Mechanics Insurance Company of St. Louis, the 9th section of 
whose charter enacted, that the stock of said company shall be consid- 
ered personal property, and shall be assignable and transferable accord- 
ing to such rules and restrictions, as the board of directors shall, from 
time to time, make and establish; subject, however, to the general law 
of the State, as the same exists, or may be changed hereafter. The 
8th section of said act, empowered the company to make and prescribe 
such by-laws, and regulations, as to them shall seem proper, touching 
the interest and business of said company. Session acts of 1836-7, 
189, 215; Session acts of 1838-9, page 245: By the last cited act, the 
name of the appellant was changed, and made as it appears on the re- 
cord in this cause. 

A by-law of the company, (the appellant,) was given in evidence, 
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which enacted that the stock of the company shall be assignable and 
transferable on the books of the company in St. Louis, and in such 
other places as the board may appoint agents for the purpose, person- 
ally by the stockholders, or by letter of attorney filed with the secre- 
tary or agent, upon the surrender of the certificate thereof, when a 
new certificate shall be issued therefor; provided, however, that no 
transfer by any person indebted to the company, shall be registered by 
the secretary or agent, while the holder is indebted to the company, 
unless the debt is satisfactorily secured. It was proved that Tatum 
had gone into bankruptcy. 

The defendant asked the following instructions, which were: refused: 

1. If the jury believe from the evidence, that at the time of the de- 
mand made upon the defendant, to transfer the twenty-two shares of 
stock in question, David Tatuin was indebted to the defendant, and did 
not pay, nor secure the payment of such debt, the defendant was not 
bound to make the transfer of the stock upon the books of the insti- 
tution. 

2. By the charter of the defendant, and its by-laws, the defendant 
was not bound to transfer the stock in question on its books, if. David 
Tatum, at the time of the demand made, was indebted to the defendant, 
and did not satisfactorily secure said debt. 

3. The paper given in evidence, purporting to be an assignment from 
David Tatum to John Goodfellow, of twenty-two shares of stock, is 
not in point of law any assigament or transfer of said stock. 

4. If the assignment from Tatum to Goodfellow, did convey to Good- 
fellow the twenty-two shares of stock herein mentioned, the said 
Goodfellow is still the owner of said stock, for aught that appears in 
evidence in this case. 

5. The law has not established any measure of damages in this case, 
but the amount of such damages must be determined by the jury, from 
a consideration of all the testimony before them. 

The court then gave the following instructions: 

1. The portion of the by-laws that undertakes to impose restrictions 
on the transfer of the stock, to enforce or secure the debts due from 
the stockholders to the company, is in contravention of law, and void. 

2. The measure of damages, is the difference between the value of 
stock at the time the plaintiff sought to accomplish the transfer of it, 
and the time the action was brought, and interest until this time. 

The main question in this cause is the right of the company to: pass 
the by-law which restrains a stockholder from transferring his stock, 
until all debts due by him to the company are paid or secured. The 
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only provisions in the charter which can be regarded as affeeting this 
question, are those above cited, contained in the Sth and 9th sections 
of the act by which the powers of this company are defined. The 
ninth section being confined exclusively to the subject of the stock of 
the company, we will be warranted in saying that all that was intended 
to be enacted in relation to that matter, is comprehended in its terms; 
and that the general words of the 8th section are applicable to other 
by-laws than those which coneern the transfer of stock. 

It is clear that the company has power to prescribe rules, and im- 
pose restrictions on the transfer of stock; but these rules and restric- 
tions must be subject to general law. In saying that the rules and re- 
strictions should be subject to the general law, the legislature could 
not have intended that they should be consistent with, and in conformity 
to the law of the State governing the subject matter, concerning 
which the by-laws were to be enacted. The stock of the company is 
declared to be personal property. By the general law, property of that 
kind may be transferred -by mere delivery without writing, or-by deed, 
without delivery of the property, and in all places ; now, it would be 
impossible for the corporation to make other rules, or impose other re- 
strictions, under this power to regulate the transfer of stock, without 
coming in conflict with the law of the State regulating the transfer of 
personal property. Such a construction would make the provision re- 
lative to the transfer, a felo de se. Some other interpretation of its 
words, such a one as gives them effect, must be sought for. In requi- 
ring rules and restrictions relative to the transfer of stock to be subject 
to the general law, it could only have been contemplated by the Legis- 
lature, that they should be reasonable, and not vontravene the gen- 
eral Jaws, other than that relative to the subject about which they are 
prescribed ; for it is a prineiple of our jurisprudence, that all by-laws 
must be reasonable and not repugnant, or contrary-to the general law: 
a construction which would require them to be consistent with, and in 
conformity to the law regulating the particular subject about which 
they are made, would prevent the enactment of by-laws in relation to 
it. So the validity of the by-law will depend on its reasonableness, 
and: its conformity to the general laws, other than that concerning the 
transfer of personal property. Is it reasonable that a corporation 
should refuse to register a transfer of its stock, made by a stockholder, 
until the debts he owes it are paid or secured? The public has a con- 
cern in the solvency and security of these institutions, and the means 
should be allowed them to indemnify themselves against losses. Their 
capital stock is regarded as held in trust for the payment of the corpo- 





rate 
prfe 
of t 
tho: 
ano 
of t 


te te oh eet & OC CO 








JANUARY TERM, 1845. 153 





The St. Louis Perpetual Insurance Company vs. Goodfellow. 





rate debts. Angel & Ames on Corporations, 475. The law tolerates a 
prference amongst creditors. The restriction imposed on the transfer 
of the stock of the company, is like giving a right of set-off against 
those who may be indebted to it. If an individual holds the money of 
another, the person entitled to it can make no transfer or assignment 
of the money to another, which will deprive the depository of his right 
of set-off, against debts due before notice of the assignment. The di- 
vidends on stock accruing after an assignment, and before notice there- 
of, may be retained by a corporation against the assignee, to be applied 
in payment of a debt actually due from the assignor at the time of 
notice of the assignment. Bates vs. New York Insurance Co. 3 John- 
cases, 238. 

The argument that a right of creating a lien on stock for the pay- 
ment of debts due by stockholders to the corporation, is usually con- 
ferred in express terms by the charter, shows at least that the exercise 
of such a power by incorporated. companies, is deemed wise and politic 
by the Legislature ; and while such enactments may negative the exis- 
tence of the right without them, yet they show that courts would be 
warranted in inferring its existence from general words in a charter. 
The right of enacting a by-law imposing a lien on stock, for the pay- 
ment of debts due by astockholder, when confined in its operation to 
members of the company, is not denied. Angel & Ames on Corpora- 
tions, 296-7. It is only when such by-laws affect third persons having 
no notice of them, that their reasonableness is questioned. And differ- 
ent opinions have been entertained in regard to the propriety of by-laws 
of the latter description. McDowel vs. Bank of Wilmington, 1 Har- 
rington, Del. R. 27; Nesmith vs. Bank of Washington, 6 Peck, 329; 
Angel & Ames, 297, 2 Pierre Williams, Child vs. Hudson Bay Com- 
pany, 207. Itisa rule, that whatever will put a party upon inquiry, is no- 
tice, and as no person would have purchased the stock without evidence 
of the title of the vendor, the form of the certificate would have shown 
a purchaser, that he took it subject to the rules and restrictions imposed 
by the by-laws of the company. Be this as it may, the words of the 
charter were sufficient to empower the corporation to pass such a by- 
law; and as the wisdom and policy of such a power may be inferred 
from the frequency with which it is entrusted to incorporated companies 
in express terms, we cannot say that the company violated its duty in 
imposing the restriction complained of on the right of transferring its 
stock. 

‘The word indebted, when-employed in a by-law or-charter, restrain- 
ing a stockholder from transferring his stock while indebted to the com- 
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pany, applies as well to debts to become due, as to those which are 
actgally due, and as well to those owing by the stockholder as surety, 
erendorser, as to those in which he is the principal debtor.’ The time 

negotiating a loan, is the period the directors must louk out for se- 
curity; the fact that a borrower, or his endorser, is a stockholder, may 
induce them to be less attentive in taking security than they would oth- 
erwise be. Angel & Ames, 445, 295; 15 Serg. & Raw. 140. 

As to the point that the indebtedness of Tatum to the company, did 
not grow out of its lawful business, it does not appear from any thing 
contained in the record, that this question was raised in the court be- 
low. There was evidence showing that the company was engaged in 
discounting notes, and buying and selling bills of exchange, but as it 
was empowered to loan on interest, its surplus or unemployed capital, 
or money, upon personal or real security, and to do and perform all ne- 

_Cessary matters and things connected with this object (sec. 5,) we will 
not undertake to determine how far this provision warranted its con- 
duct, or whether it afforded any justification for it; but as the cause will 
be remanded for another reason, it is deemed proper to withhold an ex- 
pression of opinion on this subject, until itis fairly and fully brought be- 
fore the court. 

The instruction which prayed the court to declare to the jury, that 
the assignment from Tatum to Goodfellow was not in point of law any 
assignment or transfer of the stock, did not contain a correct legal prin- 
ciple. As between the parties to the instrument, it was valid and 
binding, and conveyed all the right of Tatum to the stock. The pro- 
visions in charters or by-laws, which require a transfer of stock to be 
registered on the books of the company, is made for its benefit, that it 
may know to whom dividends are payable, who are entitled to vote, 
and that it may secure any lien it may have onethe stock, for the pay- 
ment of debts due by a stockholder. These being the objects of such 
provisions, it seems to be well settled that atransfer is binding between 
the parties to it, and passes all the right of the party making it, although 
it may not be registered on the books of the company. Union Bank 
vs. Laird, 2 Whea.; Bank of Utica vs. Smalley, 2 Cow; Sargent vs. 
Franklin Insurrnce Co. 8 Péck, 90. As to the injury to the assignee 
of the stock, when the company unlawfully declines to register the 
transfer, consists in refusing to recognize him as a member, in not al- 
lowing him to vote, and in depriving him of his dividends, he has aright 
of action against the corporation for the value of his shares, as he is 
denied all the advantages resulting from the ownership of them. 

Neither the instruction given, nor that refused, was a correct expo- 
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sition of the law as to the measure of damages in actions of this kind. 
There having been no increase of the price of the stock after the re- 
fusal of the company to register the transfer thereof, we do not fee] 
ourselves called upon to determine how that circumstance might have 
affected the rule as to the measure of damages. The value of the 
stock at the time of the refusal to transfer, under the circumstances of 
this case, must give the measure of damages. Sargent vs. Franklin 
Insurance Company, 8 Pickering Rep. 100; Clark vs. Pinney, 7 Cow- 
en, 681. 
Judgment reversed and cause remanded. 





DICKSON vs. ANDERSON & THOMPSON. 


1, All the parties to a deed are estopped from denying the recitals therein. 


2. The recital in a deed of conveyance of the payment of the consideration, is in the Uni- 
ted States, held to be an exception to the rule. 


APPEAL from St. Louis Court of Common Pleas. 


Geyer & Dayton, for Appellants. 


SpaLpIne anpD Tirrany, for Appellees. 


Scorz, J., delivered the opinion of the court. 


Anderson and Thompson recovered a judgment in a justices’ court 
against James McFarlane, on which an execution issued, and was lev- 
ied on the property of McFarlane. McFarlane gave a bond for the de- 
livery of the property on the day of sale; which bond was executed by 
Chas. K. Dickson, the appellant, as security for McFarlane. The bond 
recited that the execution had been levied upon certain property of 
James McFarlane, describing it, viz: twelve pieces of jeans, contain- 
ing three hundred and forty-five yards, and four pieces of broad cloth, 
containing twenty-five yards, of the value of one hundred and fifty dol- 
lars. On the day appointed for the delivery of the property, Dickson, 
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the security in the delivery bond,. claimed the property as his own, and 
@ jury was summoned to try the right to it, who were not able to agree 
on the verdict.. The property was not delivered according to the tenor 
of the bond, and the constable returned it as forfeited, to the justice, 
who afterwards, in pursuance of law, rendered judgment thereon 
against McFarlane and Dickson for the debt, interest and costs. From 
this judgment an appeal was taken by Dickson to the St. Louis court 
of common pleas, where on trial de novo, Dickson offered to provethat 
the property levied on, and for the delivery of which the bond had been 
given, was his own, and not the property of McFarlane. This evidence 
was rejected by the court, to which an exception was taken, and prop- 
erly saved. Judgment was again rendered for Anderson and Thomp- 
son, from whieh Dickson has appealed to this court. 

The only point saved by the bill of exceptions, is the propriety of 
rejecting the testimony offered by Dickson, to show that the property 
described in the delivery bond was his. 

In regard to recitals in deeds, the general rule is, that all parties to 
a deed are bound by the recitals therein, which operate as an estoppel. 
Shelly vs. Wright, Willes 9; the Marchioness of Annondale vs. Harris, 
2 P. Wms. 432. There are cases maintaining the distinction that the 
rule estopping a party by a recital in a deed, applies to those instances 
where he has alleged some fact in. his own knowledge, and not to those, 
when from the nature of the fact recited, it is apparent that the knowl- 
edge of it was obtained from a party making use of the recital against 
him. Hayne vs. Maltby, 3 D.& E. 438; Miller vs. Bagwell 3 McCord. 
The recital of the payment of the consideration money, in a deed of 
conveyance, seems in America, contrary to the law as settled in the 
English courts, an exception to the rule of the conclusions of recitals 
ina deed. Cowan & Hills’ notes 1, 217; Greenleaf 32. It wasa fact 
certainly within the knowledge of Dickson, whether the property men- 
tioned in the delivery bond was his or not, and having entered into a 
deed reciting that it was the property of McFarlane, we think there is 
no hardship, but on the contrary, manifest justice, in saying that he was 
estopped from denying the fact. 

Judgment affirmed. 
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DORSEY vs. HARDESTY. 


{. The nature and effect of a contract, depend upon the law of the State in which the con- 
tract is made, or is to be performed ; and the form of action given as the remedy fora 
breach of the centract, upon the law of the State in which the remedy is sought. 


2. An instrument of writing which our laws regard as sealed, though executed in a State:in 
which the law would:not so regard it, is, so far as the remedy to enforce such contractsds 
concerned, to be regarded as sealed in our courts. 


3. A plea of the statute of limitation without affidavit, under the act of Feb’y 27th, 1843, 
is bad, and may be stricken out on motion. 


ERROR to St. Charles Circuit Court. 
Gamsie & Bates, for Plaintiff in error. 
C. D. Drakes, for Defendant in error. 
Scott, J. delivered the opinion of the court. 


This was an action of debt on three several bonds executed by Loyd 
Dorsey to Jones and Hardesty. The suit was brought by Hardesty as 
surviving partner, and judgment was recovered by shim; to reverse 
which this suit was prosecuted. 

The bonds on which suit were brought, were executed in Maryland, 
and had serawls affixed to them by way of seals, and the scrawls were 
recognized as seals in the body of the instruments. The pleas were 
non est factum, and set-off, and the statute of limitations was pleaded 
in bar of a recovery on one of the bonds. This plea was not verified 
by affidavit, for which reason it was on motion stricken out. 

Upon this state of facts on the trial, the defendant objected to reading 
the bonds in evidence, on the grounds of variance; that being executed 
in Maryland, it did not appear that such instruments were by the law of 
that State regarded as sealed; and that at common law no instrument 
was regarded as sealed, that was not actually so; that ‘‘s¢gzllum est 
cera impressa, quia cera, sine impressione non est sigillum,”’ was the 
principle of the common law. The court overruled this objection, and 
permitted the bonds to be read in evidence. This is assigned for error. 
In the case of Broadhead, admr.,.vs. Noyes, decided at the present term 
of the court, it was held that the dex ford determined the remedy, and 
that although the validity, nature and construction of a contract were 
ascertained by the law of the place where it was executed or to be 
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performed, yet the law of the forum where the suit is brought, will give 
the remedy. These instruments being regarded as sealed, by our laws, 
it is immaterial in what light they were regarded by the laws of Mary- 
land, as the remedy upon them according to the foregoing principle, 
must conform to our laws. 

The 8th section ofthe act to simplify proceedings at law, passed Feb. 
27, 1843, enacts, “that hereafter, no special plea shall be filed in any 
action founded on contract, expressed or implied, unless such special 
plea be verified by the affidavit of the defendant, or some person on his 
behalf.” There are three descriptions of pleas in bar: the general 
issue, a denial of a particular allegation in the declaration, and a spe- 
cial plea of new matter not apparent on the face of the declaration.— 
It is always essential to plead specially, where new matter was brought 
forward by way of defence, and the defendant admitted all the plain- 
tiff’s allegations, but denied or avoided their operation. Chitty, 508, 
546. It is obvious that according to these principles, a plea of the sta- 
tute of limitations is a special plea. It admits the plaintiff once had a 
cause of action, and sets up new matter in avoidance of it. In person- 
al actions the statute of limitations is always pleaded. The court com- 
mitted no error in striking out the plea of the statute of limitations, or 
in refusing to re-instate it. 

Judgment affirmed. 





WELLES vs. BIDDLE. 


1. A judgment of non-suit cannot be entered against a party without his consent. 
ERROR to St. Louis Court of Common Pleas. 


Primm, Tarztor anv Lesiiz, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. It is respectfully submitted that the St. Louis court of common 
pleas committed error in non-suiting the plaintiff, because the author- 
ities are conclusive, that courts will not refuse to try actions like the 
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one the evidence in the bill of exceptions presents, on the ground of 
the same being an idle waste of time. 21 Com. Law Rep. p. 213, and 
notes; 3 Prite’s Rep. p. 212. 

2. There is nothing whatever in the record shewing a gaming trans- 
action, as contemplated by our statute. Rev. Code, p. 290. 

3. The subscribers were tenants in common of the property in ques- 
tion, and the means resorted to to make partition of their property was 
lawful, there being nothing immoral, either in the application of the 
proceeds, or the means of determining the ownership of the same. 

4. An agent or stakeholder is liable to the winner, and cannot set up 
the illegality against the claim of his principal. The defendant in ers 
ror was in this situation as to the property, and parties in question.— 
16 Com. Law Rep. page 276, and authorities there cited in note 15, Ib. 
204. 





Spatpine & Tirrany, for Defendant in error. 
POINTS AND AUTHORITIES. 


1. The raffle was a “game, or gambling device,” within the meaning 
of the act of Assembly restraining gaming. See Rev. Code, 290; 4 
Missouri Reports, 536. That horse racing is a game within the mean- 
ing of our statutes to restrain gaming. 

This decision was under the old revised code of 1825. See p. 409. 

The court also decide that a bond given to secure payment of a for- 
feiture for failing to run the race, was against the policy of the law, and 
therefore void. 4 Mo. Rep. 599, Boynton vs. Curle. In this case the 
same principle is decided. 

Betting upon the throw of dice seems to be a game, and more appro- 
priately so called than a horse race. 

2. If the raffle, or winning by throwing dice, be gaming within the 
meaning of that act, then it follows that the title of property could not 
be changed thereby. 

The first section enacts that any money or property won at any gam- 
bling device, may: be recovered back by action, &c. And the third 
section provides that all bonds, bills, notes, &c., given for a gambling 
consideration shall be void. 

These provisions, in effect, make the contract null, and prevent the 
change of title. For if the party losing the chairs could, even after they 
had been delivered, recover them back by suit, certainly the title still 
remained in him: and if the enforcing of the forfeiture incurred for fail- 
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ing to rua a horse race, be against the policy of the act, so must be the 
enforcing of the change of title of the property won by a gaming device. 

If Wells can succeed here, and recover the chairs, a suit could be 
brought against him by the party from whom they were won, founded 
on the first section of the act, and the chairs recovered back. 


Tompxrns, J. delivered the opinion of the court. 


George W. Wells brought an action of detinue against Anne Biddle, 
in the St.Louis court of common pleas, and judgment being there given 
against him, he appealed to this court. 

On the trial of the cause some evidence was given, as is seen 
from the bill of exceptions. When the evidence was closed, it is sta- 
ted in the bill of exceptions, that the court directed a non-suit to be 
entered against the plaintiff, which was accordingly done. To this de- 
cision of the court the plaintiff excepted. The plaintiff then moved to 
set aside the non-suit, and the motion being overruled, he excepted to 
that decision of the court. In the case of Welles vs. Gaty et al, 
decided at the last term, and in Clark vs. Steamboat Mound City, and 
Perrin vs. Wilson, and many others, decided at this term, this court 
reversed the decisions of the court of common pleas, because it had 
directed a non-suit to be entered up against the plaintiff, against his 
will. For the same reason this judgment will be reversed. See the 
case of Welles vs. Gaty et al, and the authorities there cited. 

The judgment ef the court of common pleas is reversed and the cause 
remanded. 





HARRISON ws. THE BANK OF ILLINOIS. 


1. Where a judgment of non-suit is rendered against a party, and no exception to that 
judgment is taken, it will be presumed that the non-suit was voluntarily taken, and it will 
not be set aside. 


APPEAL from St. Louis Court of Common Pleas. 


Lrowaan & Bay, for Appellant. 
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POINTS AND AUTHORITIES. 


1. The court of common pleas had no power to enter judgment of 
non-suit, after the cause was submitted to court. R.S. of 18365, title 
“Practice at Law,” art 4th, sec. 24. 

2. The appellant proved all that it was incumbent on him to prove, in 
order to maintain his action on the draft. 

3. The draft, though not a bill of exchange within the meaning of 
our statute, is still admissible in evidence under the money counts. 


Gryer & Dayton, for Appellee. 


The appellee insists that there is no error in the judgment of the 
court below, and relies upon the following points : 

First. In relation to the $100 bill, that there could be no recovery on 
account of that for the following reasons : 
Ist. There was no proof of authority on the part of Ridgely and Ma- 


ther to sign that bill, so as to bind the bank. 
2d. There was no proof of demand, and refusal of payment at the 


bank. 

3d. There was no proof that the plaintiff was owner of the bill at 
the commencement of this suit. 

Second. In relation to the draft. First, that there could be no re- 
covery upon that under the special count. 

Ist. Because the draft was not a negotiable instrument. 

2d. Because there was no consideration alleged in the special count, 
or proven for the promise set up in that count. 

3d. Because that count contained no averments of the value of cur- 
rent bank notes. 

4th. Because allegations of that count were not proven. 


Tompkins, J., delivered the opinion of the court. 


James Harrison brought his action of assumpsit in the court of com- 
mon pleas of St. Louis county against the State Bank of Ilinois, and 
that court having given judgment against him, he appealed to this 
court. 

On the trial of the cause, much evidence was given. After the evi- 
dence was closed, the cause, as appears from the bill of exceptions, 
‘was submitted to the court, whothereupon gave judgment of non- 
suit.” The plaintiff then moved to set aside the judgment of non-suit: 
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his motion was overruled, and he excepted to the decision of the court 
overruling his motion. As the plaintiff did not except to the decision 
of the court when it gave judgment of non-suit against him, it must 
be supposed that he voluntarily submitted to a non-suit. He moved 
afterwards to set aside this non-suit, and the court overruled his mo- 
tion. Had the plaintiff excepted to the decision of the court giving 
judgment of non-suit, this court would have reversed the judgment of 
the court of common pleas, as was done in the case of Welles vs. Gaty et 
al, decided at the last term of this court, and of Clark vs. Steamboat 
Mound City, and Perrin vs. Wilson, decided at the present term. But 
as the plaintiff did not take his exception to that decision of the court 
of common pleas, the non-suit must be supposed to have been volunta- 
ry, and consequently the judgment of that court must be affirmed. 





PRATTE & CABANNE vs. CORL. 


i. Onan appeal from a justices’ court not taken on the day of trial, the eourt cannot render 
judgment by default against the appellee, unless notice in writing of the appeal has been 
served upon him at least ten days before the first day of the term. 


2, On a judgment-by default, the court cannot assess the damages, unless the suit be founded 
on an instrument in writing, by which the demand is ascertained. 


APPEAL from St. Louis Court of Common Pleas. 


Eacer & Hitt for Appellant. 
Gawnnt, for Appellee. 
Tompxins, J. delivered the opinion of the court. 


John H. Corl sued Julius H. Cabanne and Bernard Pratte, on an 


account, before a justice of the peace, and judgment being given .. 


against him by the justice, he appealed to the court of common pleas 
of St. Louis county. That court gave judgment in favor of Corl, 
against the defendants, Pratte and Cabanne, and to reverse it they ap- 
peal to this court. . 

The verdict and judgment .of the court of common pleas is in the 
words following, viz: ‘And now at this day comes the plaintiff by his 
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attorney, and submits his cause to the court, which being heard, and 
the court being sufficiently advised of, and concerning the premises, 
doth find that the defendants do owe the said plaintiff the sum of ninety 
dollars. It is therefore considered by the court, that the said plaintiff 
recover of said defendants the sum of money aforesaid, by the court 
found to be due and owning, and also his costs, &c.” 

By the bill of exceptions, it appears that the defendants in this cause 
being called on, did not appear, and the cause being submitted to the 
court sitting as a jury, by the plaintiff, a verdict and judgment were 
given for him, and the defendants filed a ‘motion for, a new trial, for 
reasons also filed. Two of these reasons only are thought material to 
be noticed. The first is, because the trial was by the court and not by 
a jury; 2d, because the plaintiff was the appellant, and the appeal was 
taken four days after the trial before the justice, and no notice of the 
appeal was served by the plaintiff, appellant, on the defendants, appel- 
lees. The motion to set aside this judgment was overruled, and the 
defendants, having excepted to the decision of the court of common 
pleas, appealed to this court. | 

The 8th section of the 13th article of the State Constitution, declares 
“that the right of trial by jury shall remain inviolate;?? and the 15th 
section of the 4th article of the act to regulate practice at law, that 
the trial shall be by the court, when neither party shall demand a trial 
by a jury, and the cause is not referred; and that when either party 
shall demand a trial by jury, it shall be so tried. This provision in the 
act to regulate practice at law, evidently supposes both parties to be 
present, and in a situation to make an election of the mode of trial. 
But in this cause, it dees not appear from the judgment itself, that the 
defendants were present, and it appears from the bill of exceptions, that 
they were not present. The judgment. then was a judgment by de- 
fault, and in such case, the 35th section of the 3d article of the act to 
regulate practice at law, in express terms directs that “the damages 
shall be assessed by a jury empannelled in the court for that purpose, 
when the suit is not founded on an instrument of wiiting, by which the 
demand is ascertained.” But this suit was founded on an account. The 
court of common pleas then violated by this decision, the provisions of 
the 35th section of the 3rd article of the act to regulate practice at law, 
and in this committed error. 

2d. The appeal was taken four days after the trial before the justice 
of the peace, and the plaintiff, appellant, gave no notice in writing of 
the appeal. 

The 14th section of the 8th article of the act to establish justices’ 
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courts, provides that, “If an appeal be not allowed on the same day on 
which the judgment is rendered, the appellant shall serve the appellee, . 
at least ten days before the first day of the term at which the cause is 
to be determined, with a notice in writing, stating the fact that an ap- 
peal has been taken from the jadgment therein specified.” It is not 
p.retended that any notice in writing has been given. But it is con- 
ten.‘led that Pratte and Cabamne, appellants to this court, have done acts- 
amou.Uting to a waiver of notice; that is to say, that Pratte & Ca- 
banne ,.‘ad summoned the plaintiff Corl, and other witnesses, to appear 


and testify in this cause. The statute comntands the party appealing, . 


in terms the Most explicit, to give the appellee notice in writing ten days 
at least befor.? the first day of the term at which the cause is to be de- 
termined; p. 3,71 of the Digest of 1835 above cited. But admitting: 
for a moment the fact of the summoning of the plaintiff by the defend- 
ant, appellee, or the’ Summoning the defendant by the plaintiff, appel- 
lant, for each summon ‘e@ the other, as appears on the bill of exceptions, 
were equivalent to the Written notice required by the statute above 
mentioned, it appears fron” the subpeenas themselves, that the trial was 
to take place on the 23d of October, 1844, and one subpeenais dated on 
the 17th, another on the 18th, 2d the third on the 22d Uctober, of the 
same year; the earliest date of the three, only five days before the 
return day, and the law requires ten days notice in writing, stating the 
fact, that an appeal ha.¢ been taken from the judgment therein specified. 
Now if it were admitteg that these f.*¢ts, that the defendant had sum- 
moned the plaintiff, or that the plaintit. had summoned the defendant to 
testify, were equivalent to a B0tice in writing of the appeal taken by 
the plaintiff four days after the iustices’ t val, << me a “ anual 
plied notice, is but half as long as v “he 14th pone mare en : — 
This extravagant proposition is atv ‘emptied. " “4 > amo nnn 
authority of cases decided by thi ourt. ‘he first of these cases 

: — Rudd, 5 Mo. Rep. 443 
relied on by the appellants, is Whiting, ez * sie . 4 & d “ h. 
in which it was decided that ‘in assumpsit « against 4. & B. and attach- 


ment against their goods, they not being serv °¢ With Process, iy 


however come in on the 12th day of the term and file a © mn 2 
dissolve the attachment, this,motion is a sufficient .. Ppearance in i 
to authorize the same steps as though they had wey Tuly summoned.” 
| The second case was that of Atwood vs. Reyburn. ‘2 “his was a suit 
commenced before a justice of the peace, by Reyburn again. St Atwood. 
The Summons was returned served by the deputy constable, , ‘he name 
of principal not being subscribed to the return, but that of the a eputy. 


Atwood appeared and made defence, and judgment going against At- 
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‘wood, he appealed to the circuit court, and the cause was tried before 
the circuit court, Atwood appearing and defending. The circuit 
court decided the cause against him, and he assigned this defective 
return of the deputy constable, as an error for which, as he contended, 
the judgment of the circuit court ought to be reversed. This court 
decided that after twice appearing in compliance with the summons and 
defending the cause, he should not be permitted to contest the cor- 
rectness of a return which he had twice waived. The acts of the 
defendants in both of the cases, by which it was decided that they had 
waived the want of notice, were acts of record in the court. The 
acts.of the party in this cause, by which it is contended that they had 
waived notice of the appeal in writing, were matters in pais, to wit: 
the issuing of a subpeena, and the subpeena was issued only five days 
before the first day of the term, when the law required the notice to be 
served at least ten days before the first day of the term, as well as to 
be in writing. But the appellant contends, that as the appellees did 
not apply under the 15th section of the 8th article of the said act, for 
a continuance of the cause, they will not be permitted now to contend 
that the appellant had not a right to take a judgment at the return term. 
This would all be very true, if the appellees had appeared in court and 
taken any step in the cause; that is to say, had they appeared and 
agreed to submit the cause to be tried by the court, or to be tried in 
any of the three modes prescribed by the law. But even if the appel- 
lant had given the notice required by law, the judgment ought to be 
reversed, because the suit not being founded on an instrument of writing 
by which the demand is ascertained, the court did not empannel a jury 
to assess the damages. 

Because the appellants did not give the appellee ten days notice in 
writing, of the appeal taken by him four days after the trial by the jus- 
tice ; and because the court did not empannel a jury to assess the dam- 
ages, the suit not being founded on an instrument of writing by which 
the demand is ascertained, its judgment is reversed. 





SAMUEL vs. WITHERS & BRISTOW. 


1. The judgment of the Circuit Court will not be set aside for erremeous instructions, 
unless the bill of exceptions shews the evidence upon which the instructions were 
based. 
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2. Nor will its judgment be reversed for admitting the testimony of an incompetent witness, 
unless his testimony is shewn, as it might be, immaterial. 


ERROR to Boone Circuit Court. 
Turner & Haypen, for Plaintiff. 
Topp & Lronarp, for Defendants. 
Napton, J. delivered the opinion of the court. 


This was an action of debt upon a note given by the defendants, 
and one Clarkson, to John Hall, who assigned the same to Manlius V. 
Thompson, who assigned the same to plaintiff. Judgment by default 
went against Bristow, the principal in the note. The general issue was 
pleaded with notice of special matter. 

Upon the trial the defendant offered to read the depositions of Bris- 
tow and Clarkson, in his defence, which was objected to on account of 
the incompetency of the witnesses, but the objections were overruled 
and the depositions read. The plaintiff asked the court to give several 
instructions which the court refused, and the court gave the instructions 
asked for by the opposite party. Thereupon by leave, the plaintiff sub- 
mitted toa non-suit, and moved to set the same aside, which was refus- 
ed, and the case brought here by writ of error. 

The depositions of Bristow and Clarkson, are not preserved in the 
record; the bill of exceptions alludes to them as papers in the cause, 
but they are not copied in the bill. Depositions can only be made a 
part of the record by a bill of exceptions. That they are transcribed 
by the clerk in the record proper, is of no consequence, and does not 
make them a part of the record. 

The points upon which the reversal of the judgment is sought are 
two: First, the incompetency of Bristow as a witness; and, Second, 
the erroneous instructions of the court. 

It is manifest that the propriety of the instructions, must depend upon 
the facts on which these instructions were based, and the evidence not 
being before the court, we cannot enquire into the matter, neither would 
this court be authorized to reverse a judgment, because an incompetent 
witness had testified on the trial, when the testimony of such witness 
is not preserved. It would be impossible to see whether his testimony 
was at all material tothe merits. The opinion of this court upon that 
point is, however, given in the case of Garrett and others, vs. Brecken- 
ridge, decided during the present term. 

Judgment affirmed. 
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WEST, ASSIGNEE OF MALOY, vs. MILES. 


1. The court cannot enter up a judgment, on the finding of an issue made under the provi- 
sions of the 11th sec. of the act of February 15th, 1841, entitled ““An Act relating to as- 
signments for the benefit of creditors.” 


2. Such a finding is not subject to an appeal, or a writ of error. 


3. The Supreme Court will take cognizance of an erroneous judgment of an inferior 
court, although no motion to set aside such judgment be made in the inferior court. 


APPEAL from St. Louis Court of Common Pleas. 


Gambre & Carrot, for Appellant. 


Axzert Topp, for Appellee. 


Narron, J. delivered the opinion of the court. 


The plaintiff in error, under the provisions of the 11th section of the 
act of February 15th, 1841, entitled, “‘an act relating to assignments 
for the benefit of creditors,” certified to the circuit court of St. Louis 
county, a claim of the defendant in error, against Maloy, for goods 
furnished, and money advanced to the amount of about ten thousand 
dollars. The cause was transferred to the court of common pleas, 
where after trial before the court, neither party requiring a jury, the 
plaintiff obtained a verdict for $7,824. The defendant moved the court 
to set aside the verdict and grant a new trial, for various reasons speci- 
fied in the motion, but the motion was overruled, and judgment was giv- 
en against the plaintiff in error, for damages and costs. 

To reverse this judgment a writ of error has been brought. 

It seems to be conceded that the judgment of the court of common 
pleas was erroneous ; but it is argued that a motion to set aside this 
judgment in the court below, was necessary before the irregularity 
could be taken advantage of by writ of error. The decisions of this 
court have been otherwise ; and it has been uniformly held, that a 
final judgment of an inferior court may be reversed, whether the error 
of that court was excepted to below or not. Carr & Co. vs. Edwards, 
1 Mo. Rep. 137; Hempstead, and others, vs. Stone, 2 Mo. Rep. 541; 
Hayton vs. Hope, 3 Ib. 53; Maupin vs. Triplett, 5 Ib. 422. 

Inasmuch as the court erred in entering up judgment upon the verdict 
found, it is obvious that this court cannot re-examine the propriety of 
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the finding. The issue directed by the statute seems similar to a feign- 

ed issue, directed by a court of chancery, and is merely to ascertain a 

fact, and for the information and government of the assignee, and can 

no more be the subject of an appeal, or writ of error, than the verdict 

of the assignee himself, where no such aid from the court is requested. 
Judgment reversed and cause remanded. 





BRYANT vs. DURKEE. 


1. A note made payable to “D,” agent of the proprietors of the town “S,” is payable to 
“DP” individually, and not as agent. 


APPEAL from Adair Circuit Court. 


Van Arspatt, for Appellant. 
James S. Green, for Appellee. 
Tompxins, J., delivered the opinion of the court. 


Chancy Durkee commenced his suit by petition in debt, in the cir- 
cuit court of Adair county, against Archibald S. Bryant, on two instru 
ments of writing executed by the defendant Bryant, and another, and 
made payable to said Durkee, agent for the proprietors of the town of 
Sand Hill. Judgment was given for the plaintiff. The defendant moved 
in arrest of judgment, and assigned that the judgment was entered up 
in favor of Durkee individually, and not as agent for the proprietors 
of the town of Sand Hill. His motion was overruled, and to reverse 
the judgment of the circuit court he appeals to this court. 

The appellant, by making his instruments of writing here sued on, 
payable to Durkee, the appellee, admitted that he was payor of the in- 
struments of writing. The proprietors of the town of Sand Hill, who- 
ever they may be, can never sue the appellant on these writings. A 
recovery by their agent, is a good bar to any action by them for the 
same cause. And indeed it is quite immaterial to the appellant whe- 
ther there be any proprietors of the town of Sand Hill. If, indeed, 
here be any proprietors of that town, other than Durkee himself, he 
admits by suing as their agent, that the money recovered in this action 
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is for their use; and the defendants, by making the note payable to 

Durkee, admit their liability to him. At most, it is a mere descriptio 

personz, not necessary to insert, and it might be rejected as surplus- 

age. Freeman & Snowden vs. Campden eZ a/, 7 vol. Mo. R. 298. 
The judgment of the circuit court of Adair county is affirmed. 





ROBERT (a MAN oF cotor,) vs. MELUGEN. 


1. A slave can only be emancipated in Missouri by an instrument of writing executed in ac- 
cordance with the act of 1835. 


2. The admissions, or declarations of a person holding another in slavery, as to the residence 
of the slave in Illinois, cannot be given, until a foundation for such testimeny is laid 
by proof of such residence with the consent of the owner. 


APPEAL from Jasper Circuit Court. 


Tompkins, J., delivered the opinion of the court. 


Robert, a person of color, brought his suit for freedom, against Sa- 
muel Melugen, in the circuit court of Jasper county. Judgment be- 
ing given against him there, he appealed to this court. 

On the trial of the cause, evidence was given that James Pharis, 
then deceased, who had claimed the plaintiff as his slave, and of whom 
this defendant is administrator, had in his lifetime frequently said that 
he wished the plaintiff, Robert, to be free, because he had been a faith- 
ful slave; that he died from home, and that these declarations were 
made in his last sickness; and that he was prevented by those about 
him in his last sickness, from making a will. This evidence was ex- 
cluded from the jury on the motion of the defendant, and the plaintiff 
excepted to the opinion of the court. The plaintiff then asked a wit- 
ness to state what he had heard Pharis in his lifetime say about the 
plaintiff being a free man. The defendant objected to the question; 
the court sustained the objection, and the plaintiff excepted to this 
decision of the court. Another witness was asked by the plaintiff to 
tell what he had heard any one say in the presence of Pharis in his 
lifetime, about the plaintiff having been in the State of Illincis. This 
question was objected to by the defendant, and the plaintiff excepted 
to the opinion of the court sustaining the objection. The plaintiff then 
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took a non-suit, with leave to move to set it aside, and afterwards on 
the same day, did move to set it aside. His motion was overruled, and 
he excepted to the decision of the court overruling his motion. 

The plaintiff rests his claim to reverse this judgment on two points: 

Ist. That Pharis, the intestate of the defendant in this action, had in 
his lifetime frequently declared his intention that Robert, the plaintiff, 
should be free after the death of him, the intestate, and was anxious to 
have made his will to that effect, but was prevented from doing so, by 
those attending in his last illness. 

2d. That the plaintiff had acquired a right to freedom by a residence 
in the State of Illinois, with the consent of the intestate, which resi- 
dence the plaintiff ’s counsel in his brief states the plaintift offered to 
prove. 

1. The act concerning slaves provides, that any person may emanci- 
pate his slave by last will, or any other instrument of writing, under 
hand and seal, attested by two witnesses, and proved in the circuit 
court of the county where he or she resides, or acknowledged by the 
party in the same court. Section Ist of article 2d, p. 587, of the Di- 
gest of 1835. The 5th section of that article provides, that every per- 
son emancipating a slave shall cause to be delivered to him a copy of 
the act of emancipation, attested by the clerk, and the seal of the court 
in which the act was proved or acknowledged. The sixth section of 
the same article provides that, “where the emancipation has been by 
last will, the executor or administrator of the testator, shall cause to be 
delivered a copy as is required by the last preceding section.” 

Thus it appears that in this State the act of emancipation must be 
by writing, executed as above mentioned. The court then committed 
no error in excluding from the jury all evidence of the declarations of 
the intestate, of his intention to emancipate the plaintiff, and of the 
circumstances which prevented him from doing so by his will. 

2. The second point is, that the plaintiff offered to prove his right to 
freedom by a residence in the State of Illinois, with the intestate’s con- 
sent, and proposed to ask these questions of the witnesses: “What 
Pharis, the intestate, had been heard to say in his lifetime of the plain- 
tiff being a free man, and what the witness had ever heard said in the 
presence of said Pharis, in his lifetime, of the plaintiff being entitled to 
freedom, from his being in Illinois with Pharis’ consent.” 

Here, it may be observed, that it does not appear on the bill of ex- 
ceptions that the plaintiff offered to prove that he had ever resided in 
Illinois by the consent of the intestate, whose slave he appears to have 
been. ‘Two witnesses were interrogated; the first was requested to 
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state what he had ever heard Pharis say in his lifetime about the plain- 
tiff being a free man; the second was required to state what he had 
ever heard any one say in the presence of Pharis in his lifetime, about 
the plaintiff having been in the State of Illinois. What has been said 
on the first, is enough to show the absurdity of such a question as the 
first ; if, for instance, he becomes free in Missouri, the act by which he 
becomes free, should have been shown to the court, to-wit, the deed of 
emancipation, if he had been emancipated by the intestate in his life- 
time; or the will, if the emancipation was by will. Nothing can be 
more absurd than the question put to the second witness, viz: What 
he had heard said in the presence of the intestate in his lifetime about 
the plaintiff having been in the State of Illinois. The plaintiff might’ 
have gone into the State of Illinois without the consent of the intestate, 
as arunaway, or he might have accompanied the intestate on a jour- 
ney through that State to Kentucky, or some other State. This court, 
in the case of Rennick vs. Chloe, said, that when a suitable foundation 
had been laid for such testimony, the admissions of a person holding 
another in slavery, that he or she is free, is undoubtedly, for many pur- 
poses, legitimate evidence, an opinion in which I entirely concur, and 
I then dissented from the court in the judgment rendered, only be- 
cause I believe a suitable foundation had not been laid. In the case of 
Winny vs. Whitesides, 1 Mo. Rep. 334; Milly vs. Smith, 2 Mo. Rep. 
32; and Vincent vs. Duncan, Ibid. 174, (top paging of new edition, ) 
this court has, as the plaintiff’s counsel states, decided, that if the 
owner of the slaves take them into Illinois, with intent to reside there, 
and do reside there, keeping the slaves, ‘“‘they become free.””, What was 
wanting in the bill of exceptions, the plaintiff ’s counsel, with more in- 
genuity than candor, has supplied in the statement of the case in his 
brief, thus laying a foundation, which according to these decisions 
above cited, would have authorized the plaintiff to give in evidence 
either the direct or implied admissions of the intestate. But it does 
not appear from the bill of exceptions, that any pretence was made to 
prove aresidence in Illinois by consent of the intestate or otherwise. 
The questions could not then be put, consistently with the spirit of the 
cases above cited. 

The judgment of the circuit court is then affirmed. 
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3. A judgment in these words, viz: ‘It is therefore considered by the court, that the defen- 
dant recover of the said plaintiff his costs, and charges by him in this behalf, laid out 
and expended, and that he have thereof execution,’ is nota final judgment. A final 
judgment in favor of a defendant should be in this form: “It is therefore considered by 
the court, that the said plaintiff take nothing by his writ, and that the defendant go hence 
without day, and recover against the plaintiff his costs and charges by him, about his 

. defence, &c.” 


APPEAL from the Grundy Circuit Court. 


Tompkins, J. delivered the opinion of the court. 


This was an action of trespass, commenced in the circuit court of 
‘Grundy county, by Elizabeth Lisle, against Sebert Rhea, on a charge 
of taking by force certain personal property of the plaintiff. The de- 
fendant pleaded the general issue, and the plaintiff joined issue. On 
the day of trial, neither party requiring a jury, the cause was submit- 
ted to the court sitting as a jury. -The court after hearing the evidence 
adduced by both parties, found (as the record states,) for the defend- 
ant. This entry is then made: “It is therefore considered by the court, 
that the defendant recover of said plaintiff his costs, and charges by him 
in this behalf, laid out and expended, and that he have thereof execu- 
tion.” Judgment is here given the defendant for the costs of suit; but 
for any thing here adjudged, the plaintiff is yet in court by no means 
hindered from proceeding in the cause. The judgment should have 
been thus entered: “Therefore it is considered by the court, that the 
said plaintiff take nothing by her writ, &c.; and that the defendant go 
hence without day and recover against the said plaintiff his costs and 
charges, by him about his defence, &c.”? Field’s Appendix, chap. 39, 
sect. 51, p. 242. There being no judgment entered up, it becomes use- 
less to observe any further on the case. But it may be observed that 
there was no exception taken to any evidence given, no instructions 
were asked or given, and consequently there could be no exceptions 
taken to the instructions either given or refused. In such a case, even 
if a final judgment had been entered up, this court would hardly have 
disturbed the finding of the court sitting as a jury. 

The cause is dismissed. 
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JONES vs. HOPPIE. 


1. A person specially appointed constable, under the 20th section, 2nd article of the act to 
establish justices’ courts, and to regulate proceedings therein, R. Code, 1835, is to be re- 
garded as a deputy of the proper constable, as to the lien of executions in the hands of 
the proper constable. 


2. As to the form of a final judgment, see Lisle vs. Rhea. 


ERROR to Lafayette Circuit Court. 


Tomrxins, J., delivered the opinion of the court. 


This was an action of trespass, brought by Jones in the circuit court 
of Lafayette county, against Jacob D. Hoppie. The circuit court 
having decided against Jones, he appealed to this court. 

On the trial of the cause, the following agreed case was made, viz: 
It was agreed that on the 4th day of February, in the year 1842, one 
George E. Taylor, and one Robert B. Bradford, procured a warrant 
to be issued by Eldridge Burden, a justice of the peace for Lexington 
township, in said county, against one John H. Wilson; and that on the 
same day, the said Wilson was brought before the justice of the peace, 
yucigment given against him in favor of said plaintiffs, and execution ise 
sueq and delivered to the constable on the said fourth day of February, 
1842, This constable was Jones the plaintiff, in this action, who was 

made coy, Stable for this special purpose, at the risk and request of the 

1 plaintiffs, Taylor and Bradford, under the 20th section of 

‘cle of the act to establish justices’ courts and to regulate 

‘ein, p. 362, of the Digest of 1835. 

‘the part of the defendant Hoppie was, that on the 

1842, several judgments were obtained before an- 
\ce of the same township and county, by four sev- 


: : h 
eral plains; : said John H. Wilson, and that on the 26t 
ee Satilis against the xecutions were issued on said last mentioned 


—— pg - hands of Hoppie, the defendant, for col- 
lection: aati it ae a inthe —- that the said Hoppie was the regular 
constable oy “ — agreed ship. It was further agreed, that said 
Jones, the ae : Lexington town. v of February, 1842, levied the ex- 
alien ie ap on the fourth da, 1, on the property in the declara- 
tion rie - elivered, as aforesaiu. “th day of February, 1842, after 
J h ae pon that on the said fom astable of the said township, 
ones had made hig levy, Hoppie, Shae 
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levied on the same property in the hands of Jones, and sold it under the 
executions to him delivered as aforesaid. 

The question to be decided is, to whom did the property belong, 
whether to Jones, made constable for that special purpose, or to Hoppie, 
the regular constable? 


The counsel for the plaintiff contends, that this is a case of diligence, 


in which one officer by his superior diligence has got the advantage of 
another, and that our statute on the subject of liens, does not mean to 
give such a lien, as to bar a junior execution in the hands of another 
and distinct officer, from being executed. 

The act of the 13th February, 1839, to which he refers as the law on 
the subject of liens, is an act to amend an act to regulate executions, 
approved March 20th, 1825. 

A justice of the peace is, as aforesaid, authorized by the 20th section 
of the 2d article of the act to establish justices’ courts, &c., upon being 
satisfied that process issued by him will not be executed for want of an 
officer to be had in time to execute the same, to empower any suitable 
person not being a party to the suit, to execute the same, by an endorse- 
ment upon such process to the following effect: ‘At the risk and request 
of the plaintiff, I authorize to execute and return this writ,” 
page 352 of the Digest. 

It could not be supposed, that the Legislature intended this special 
delegation of power to be made for the purpose of taking an undue 
advantage of the township constable. By the evidence agreed to be 
correct, it appears that these elder executions had been lying in the 
hands of the constable Hoppie, only nine days, when on the 4th day of 
February, Wilson the defendant in all the executions above mentioned, 
is brought before the justice on a warrant, and on the same day, judg- 
ment rendered against him, execution issued thereon, and immediately 
put into the hands of Jones, and levied on the property to which this 
claim is set up; and all this is done too, before Hoppie with the elder 
executions in his hands, could arrive on the spot. It does not seem that 
the case had occurred which the statute contemplates, of the want of 
an officer to execute the process in time, the regular constable being at 
hand, and contending with this specially delegated officer for the first 
possession of the property. We are disposed to regard this officer, 
specially appointed to serve a particular process, rather in'the light of 
a deputy to the township constable, so much so, at all events, that he 
shall gain no advantage over the true constable, by taking a prior pos- 
session of property in the constable’s township. Jones’ possession, 
therefore, of the property levied on, is to be regarded as the possession 
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of Hoppie, and this last acted correctly in selling it, and appxopriating 
the proceeds to the satisfaction of the elder executions. With these 
observations, that Hoppie according to the testimony agreed in this 
case, acted correctly, the cause will be dismissed, there being no final 
_ judgment entered against the plaintiff. 

The entry is, “The cause is submitted by consent of parties to the 
court, and mature deliberation being thereupon had, this court doth 
find the issue for the defendant. It is therefore considered by the court, 
that the said defendant recover against the plaintiff, his costs, &c. and 
have thereof execution.” It should have been thus: ‘sIt is therefore 
considered by the court, that said plaintiff take nothing by his writ, &c. 
and that the said defendant go hence without day, &c.; and it is further 
considered by the court, that the said defendant do recover against the 
said plaintiff his costs and charges, &c.”? See the case Lisle vs. Rhea, 
decided at this term. 

This case is dismissed at the plaintiff’s costs. 





LINDSAY vs. MOORE. 


1. M. gave L. a letter of credit, on which goods were obtained. Held, that M. paying the 
amount of the goods so sold, is entitled to recover of L., although the goods were charged 


to L. & D,, and is presumed to have paid at the request of L. although no suit had been: 
brought against him. 


ERROR to Platte Circuit Court. 


Jonss, for the Plaintiff in error. 


Tompxins, J. delivered the opinion of the court. 


Benjamin D. Moore brought his action of assumpsit in the circuit court 
of Platte county, against James Lindsay, and obtained a judgment against 
him, to reverse which Lindsay brings the cause into this court by writ 
of error. 

On the trial of the cause, Moore, the plaintiff below, and appellee 
heré, gave in evidence an account for goods charged to be sold to 
Lindsay & Duncan, by Kenneth Mackenzie, a merchant of St. Louis; 
and to prove the account he read in evidence the deposition of one John 
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Cochran, who stated that he knew both the plaintiff and defendant in 
the action ; that he was a clerk in the house of Mackenzie when the 
spuientline in the annexed bill was sold, and that he continued as 
clerk in the said house till the month of October, 1843, and that he 
knows that the merchandize charged in the said bill, was purchased by 
the defendant in this case, and delivered to the defendant; and that the 
several credits as stated in the said account, are correct, and that the 
payments were made by the persons therein named, and that Benjamin 
D. Moore has settled the balance of said account, amounting to the sum 
of one hundred and sixty-four dollars and twenty-eight cents. 

The deponent further stated that at the time of the purchase of the 
goods aforesaid, Lindsay, the defendant in this case, brought to the said 
Mackenzie a letter of guaranty annexed to said depositions, and upon 
the faith of the said guaranty, the said goods were sold to Lindsay & 
Duncan, the said Lindsay being the party defendant in the above enti- 
tled cause. 

The letter of Moore to Mackenzie, above referred to, states some 
things complimentary to Lindsay, and recommending him as a good 
customer to Mackenzie; the writer, Moore, promises to be responsible 
to Mackenzie for three or four hundred dollars for Lindsay, provided 
he paid Mackenzie “down,” (meaning in cash, ) some hundred and fifty 
dollars, or thereabouts. 

The defendant objected to the reading of the deposition, assigning for 
reason that there was no proof that the defendant had notice of the time 
and place of the taking, and because the testimony was irrelevant. 
The court overruled the objection, and the defendant excepted to the 
decision. 

The defendant Lindsay, appellant here, gave in evidence that in 1839, 
about the time of the date of the letter of the plaintiff, Moore, above 
mentioned, the said Moore and one Linn were doing business in part- 
nership, as partners, in Platte county, as merchants, and that Lindsay, 
the defendant, was about the same time doing business in the store of 
Moore & Linn, about threg or four months; and that Duncan, a man in 
the employment of Moore & Linn, boarded with Lindsay, the defend- 
ant, about three or four months; that Linn, of the firm of Moore & 
Linn, also boarded with the defendant for some time, perhaps two or 
three months. 

It was further in evidence, that the services of Lindsay, the defend- 
ant, as clerk of Moore & Linn, were worth $25 per month; that the 
board of Linn, of the firm of Moore & Linn, was worth $1 60 per week, 
and that Lindsay settled the business of the firm of Moore & Linn, and 
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that his services in that capacity were worth $17. Lindsay also offered 
in evidence a receipt of the plaintiff dated 29th September, 1839, for 
$500, for the purpose of paying to Chouteau & Mackenzie $200, and 
the balance to another house. This was excluded, and the exclusion 
excepted to. No other evidence was offered. 

The plaintiff, Moore, prayed the following instructions : 

1. If the jury believe from the evidence, that the plaintiff, Moore, 
paid $164 25 for the use of the defendant, then they will find that 
amount in damages, for the plaintiff. 

2. That the jury will disregard and exclude from their consideration, 
all the evidence that has been offered by the defendant in relation to 
his services for Moore & Linn, as also all the evidence in relation to 
boarding Thomas Duncan for Moore & Linn. 

These instructions were objected to by the defendant, and the court 
overruling the objections, its decisions were excepted to by Lindsay, the 
defendant, appellant here. 

The court then gave for the defendant the instructions following, to 
wit: 

1. Unless the jury believe that the plaintiff paid Mackenzie the mo- 
ney before the commencement of this suit, they will find for the de- 
fendant. 

2. Unless they believe that the plaintiff paid Mackenzie the money 
on the account, they will find for the defendant. 

The court then gave the instruction following, viz : 

1. If the jury believe from the evicence that the firm of Lindsay & 
Duncan bought the goods of Kenneth Mackenzie, then they they will 
find for the defendant. 

2. That the court must be satisfied that the defendant bought the 
goods of Kenneth Mackenzie, on the faith of the letter of guaranty, 
and that he paid one hundred and fifty dollars, or thereabouts, at the 
time the yoods were boughteand delivered to him, or they must find for 
the defendant. 

The defendant then moved to set aside the verdict, and for a new 
trial for the reasons following : 

1. Because the verdict is contrary to evidence. 

2. The court misinstructed the jury for the plaintiff. 

3. The court committed error in refusing the defendant’s instruc- 
tions. 

4, The court committed error in in admitting the plaintiff ’s evidence, 
and in excluding that of the defendant. 

‘a 
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The sum of the evidence given by the plaintiff is, that the appellant, 
Lindsay, defendant below, on the credit and responsibility of Moore, 
the plaintiff, obtained a credit for $600, in goods. These goods are 
“charged in the account to Lindsay & Duncan, at the request, in all 
probability, of Lindsay himself; for Lindsay, to get the credit of 
Moore’s recommendation, brings and delivers Moore’s letter, and 
received the goods from Mackenzie. If Lindsay chose, as is proba- 
ble, to have those goods charged to himself and Duncan, Mackenzie, 
who consented so to charge them, would consequently be bound to sue 
Lindsay and Duncan; but Moore, who gave Lindsay his credit with 
Mackenzie, and who made himself liable to Mackenzie, eould not, by 
Lindsay’s act, be made to loose his remedy against Lindsay alone, and 
compelled to sue Lindsay and Duncan. But it is contended that this 
evidence is not revelant, and that the defendant did not have notice of 
the time and place of taking the depositions. 


First, then, as to the notice. It is not stated in the bill of exceptions 
that the plaintiff, Moore, did not give the defendant the requisite no- 
tice. If that fact had been stated, the judge of the circuit court might 
have refused to sign the bill of exceptions. But the defendant, Lind- 
say, has objected to the reading of the deposition, because, as he says, 
there was no proof that he had received notice of the time and place of 
taking, &c. The circuit court might have had before its eye the proof, 
and we are bound to believe that all its acts are correctly done, until the 
contrary appears. If the defendant had made the statement that there 
was no such proof, then the judge, by signing the bill of exceptions, 
would have admitted the correctness of his statement. 

The second objection to the admission of this evidence, is absolutely 
futile. For if on the credit of Moore, he, Lindsay, obtained the credit 
in September, 1839, and in 1843, Moore, who was responsible for him, 
paid the balanoe due, he must be presumed to pay it at the request of 
Lindsay, for in such case the guarantor ought not to be compelled to 
wait till he is disgraced by the suit of the creditor. Nothing, then, 
can be more relevant than this evidence. 


But the defendant, appellant, contends that his evidence was errone- 


ously excluded. He offered in evidence as an offset to Moore’s se- 
parate demand against him, some joint demands of his own against 
Moore & Linn, and Linn, the partner of Moore. This evidence was 
inadmissible, for the statute gives the right of set-off in those cases 
only where the suitors are mutually indebted to each other, and the 
receipt which he offered in evidence was for money to be paid to Chou- 
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“teau & Mackenzie, when he, Moore, was suing for money by him paid 
to Mackenzie alone. This money, purporting to be received by Moore, 
to be paid to Chouteau and Mackenzie, he could by no means be per- 
mitted to pay to Mackenzie, and it ought not, therefore, to have been 
allowed to be given in evidence against money paid for him by Moore 
to Mackenzie. But indeed, if this money for which this receipt was 
given by Moore, was intended to be paid by Mackenzie in satisfaction 
for these goods, and the receipt was by mistake taken for money to be 
paid to Mackenzie and Chouteau, then it devolved on Lindsay to prove 
the mistake. But such proof might not have suited Lindsay’s purpose ; 
for it appears from the account sued on, that Mackenzie did, after the 
date of this receipt, give Lindsay a credit for money paid him by Moore 
to Lindsay’s use, for two sums of money amounting to two hundred 
dollars. But if Lindsay did pay to Moore two hundred dollars for the 
use of Chouteau & Mackenzie, as this receipt seems to show, and 
Moore had not paid it over, then Lindsay must resort to his action 
against Moore for this breach of trust. It cannot be set off against 
another demand, and in no event can it be set off till it is proved that 
Moore has not paid it according to his undertaking. From the evi- 
dence given in the cause, we are left to conjecture that Lindsay wished 
to be credited twice for the same sum of two hundred dollars. 

It does not appear from the record to be true, that the court refused 
to give the instructions asked by Lindsay, on the contrary, the court 
voluntarily instructed the jury for the defendant, and in these instruc- 
tions evinced more sagacity, than Linds&y did in his own behalf. 

The judgment is affirmed. 





HORR vs. KNIGHTON, 
1. A writ of error will only issue on a final judgment. 


ERROR to Platte Cireuit Court. 
Tompxins, J. delivered the opinion of the court. 


Henry M. Knighton brought suit against Orwell Horr, before a jus- 
tice of the peace of Platte county, and obtained judgment for thirty- 
three dollars. Horr appealed to the circuit court. 
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In the circuit court the cause was submitted to a jury, who returned 
the following verdict: ‘‘ We the jury, find for the plaintiff the balance 
of the order, eighteen dollars, with six per cent. interest.” No judg- 
ment appears to have been rendered by the circuit court. In such 
case, the writ of error does not go from this court to bring up the 
cause. It only lies where there is a final judgment. Section Ist of the 
act to regulate practice in the supreme court, p. 518 of the Digest of 
1835. The cause must be dismissed. 





COX vs. THE STATE, 


1. An appeal fiom the judgment of a justice, under the act to regulate the proceedings ot 
Justices’ Courts, in cases of breach of the peace, R, C, 1835, must be perfected on the 
day of trial. 


2. Such appeals are not governed by the act to regulate proceedings of Justices’ Courts, in 
civil cases. 


APPEAL from Platte Circuit Court. 


Tompxins, J. delivered the opinion of the court. 


qe 


The defendant, Cox, was on the seventh day of March, 1843, found 
guilty before a justice of the peace of Platte county, of a breach of the 
peace. On the same day, he prayed an appeal, and it was perfected on 
the day following, to wit: on the 8th day of March, 1843. 

When the cause came into the circuit court on this appeal, the appeal 
was dismissed on the motion of the circuit attorney, and the judgment 
of the justice affirmed. 

The act of 20th January, 1835, in the Digest of 1835, page 572, 
regulates the proceedings of justices’ courts in cases of breach of the 
peace. The 15th section of that act provides that any person con- 
victed under it, may appeal to the circuit court, if he shall on the day of 
the rendition of the judgment, file an affidavit stating that he verily 
believes himself aggrieved by the verdict and judgment, and also enter 
into a recognizance with en securities, householders of the 
county, &c. 

The 19th section of the same act declares that, “if the appeal shall 
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not be taken and perfected on the day of rendering judgment by the 
justice, the judgment shall be affirmed.” ‘The excuses for not perfecting 
the appeal on the day of trial, will be passed over without any notice, 
save that if there had not been time enough to perfect the appeal on the 
day of the commencement of the trial, the trial might have been con- 
tinued till the next day, as must necessarily be the case, where one day 
is not long enough to finish the trial. 

For the appellant, it is contented, that by the'22d section of this act, 
he is entitled to all the privileges granted to appellants, by the act to 
regulate proceedings in justices’ courts in civil cases, that is to say, 
that by the 3d section of the 8th article of that last act, he may appeal 
at any time within ten days, and that by the 12th section of the same 
act, “the appeal shall not be dismissed on account that there is no 
recognizance, or that the recognizance given is defective, if the appellant 
will before the motion to dismiss is determined, enter before the circuit 
court into such recognizance, &c.”’ 

The 22d section of the act under which the trial was had, and under 
which these above mentioned privileges are claimed, is in these words: 
“© 22d, In all cases not specially provided for by this act, (the act to 
regulate proceedings in justices’ courts in cases of breach of the peace, ) 
the process and proceedings before the justice, shall be governed by the 
laws regulating proceedings in justices’ courts in civil cases.” 

This act seems to provide in the most special manner, for taking an 
appeal on trials for a breach of the peace. As above mentioned, the 
15th section provides, ‘that the person convicted may appeal, if he shall, 
on the day of the rendition of the judgment, file an affidavit stating, &c., 
and also enter into a recognizance with sufficient securities, &c.” The 
appeal being given on condition, that these things be done on the day 
of the rendition of the judgment, it might reasonably be supposed that 
the appeal ought not to be allowed, unless the terms were complied 
with. But if any room for doubt on that head were left, that doubt'1s 
settled by the 19th section, which declares that, “if the appeal be not 
taken and perfected on the day of rendering the judgment by the justice, 
the judgment shall be affirmed.” Proceedings against persons for a 
breach of the peace, are necessarily more strict than in civil cases. It 
is easy to be perceived, that if persons convicted of such offences were 
permitted to appeal, and prosecute such appeal as in civil cases, many, 
inconveniences would ensue; and many of the provisions of this act 
would be futile. The appellants, in most cases, having given no recog- 
nizance, would abscond. 

The judgment of the circuit court is affirmed. 
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LEWIS vs. LEWIS, 


1. The act of Congress, which authorizes the Register and Receiver to decide upon preemp- 
tion rights, makes their decision final, until reversed by the Commissioner of the Gene- 
ral Land Office, or the President, 


2. A State court will not interfere to set aside their decision, unless it be affected with fraud, 
or coupled with a trust. It has no right to interfere with, or to control the officers of the 
General Gcvernment in the disposal of the public lands. 


3. Qu: Willa court, in any case, interfere until, a patent issues, the patent of the United 
States not being compelled to issue a patent to the holder of a certificate, but empowered 
to issue to the rightful claimant? 


4. But where a party claiming a right under the act of the Federal officers, calls upon the 
State courts to aid him in depriving another of a right conferred by the laws of the U.S., 
although no title have passed, they will interfere, and determine the rights of the parties: 
As where A, claiming under a certificate, brings ejectment against B, who is entitled to a 
pre-emption to the land, B will be protected in his right. 


5. The judicial acts of Executive and Ministerial officers, -are not considered as judgments, 
from which there is no relief, but by appeal, writ of error, or of false judgmeut. They 
ase only acis which may be performed by deputy. 


6.°A gen2ral charge of a fraudulent combination, &c., usually inserted in a bill, is not suffi- 
cient to charge fraud ; there must be a specific allegation of fraud. 


e 


ERROR to Platte Circuit Court. 


Jones, for Plaintiff in error. 


POINTS AND AUTHORITIES. 


1. That the facts stated in the bill and admitted by the demurrer, 
show the complainant entitled to a pre-emption right to the land in dis- 
pute, by the virtue of the act of Congress of the Ist June, 1840, and 
the acts to which it is amendatory. (See Acts.) 

2. That Jesse and James Lewis, being joint pre-emptors on n. w. qr. 
s. 18, t. 52, r. 34, were confined to the same, and had no right to any 


other lands by virti:e of the act 22d June, 1838. (See the act.) 


3. That the pre-emption right of complainant to the land in dispute, 
is superior in dignity to that of defendant, and must prevail over that of 
defendant, if free from objection. (Rev. Stat. Mo. 234, sec. 2; 3 Con- 
densed Reports of the Sup. Court U. S. 238; 5 Mo. Rep. 346.) 
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4. That the decision of the Register and Receiver, in regard to pre- 
emption rights, is conclusive only against the United States, and others 
are left to the courts for their remedy. 1 Mo. Rep. 398, Bird, e¢ al, vs. 
Ward & Cravens. 

5. That this court can look beyond the certificate and patent of de- 
fendant, and examine the progressive stazes of title from its incipient 
state until its consummation, and decree title in complainant if he has 
the superior equity. 7 Mo. Rep. 621; 1 Peters’ Rep. 664; 3 Condensed 
Rep. S. C., U. S. 333. 

6. That the defendant having no right of pre-emption to the land in 
dispute, the Register and Receiver acted beyond the pale of their au- 
thority in giving him a certificate to the land in question ; the certificate 
therefore is void. 5 Mo. Rep. 346; 1 Peters’ Rep. 340; 10 Peters’ 
Rep. 478 ; 6 Peters’ 720; 15 Peters’ Rep. 105-’6; 13 Peters’ Rep. 510; 
9 Cranch ‘fas 98. 

7. That the pre-emption law is a quasi contract. 2 Kent Com. 
271-72. 

8. That the defendant is guilty of actual fraud in obtaining the cer- 
tificate to the land in question, he having actual notice of the right of 
complainant. 5 Randolph Rep. 453; 6 Peters’ Rep. 716. 

9. That defendant having obtained the certificate to the land in ques- 
tion, by fraud and imposition, this court will relieve complainant against 


it. 1 Johns. Chy. Rep. 405; 7 Joins. Chy. Rep. 182. 


Kirruey, for Defendant in Error. 


I rely in this court upon the following propositions to sustain the de- 
cisions of the Circuit Court: 

Ist. The acts of Congress conferred power on the Register and Re- 
ceiver of the Platte Land Office, to decide upon complainant and de- 
fendant’s claim to the rights of pre-emption to the land in controversy, 
and that their decision in that controversy was a judicial and not minis- 
terial act, and is conclusive between the parties in this case. See 1 
Peters’ United States Rep. 340, the case of Elliott, e¢ al, vs. Piersol, 
et al, 13 Peters’ Rep. 511. Wilcox vs. Jackson; 1 Peters’ Rep,668-’9, 
Ross vs. Barland. 

2d. The circuit court can have no jurisdiction in this cause, under 
the allegations and facts set out in the bill. If it be claimed on the 
ground of the alleged fraud, then I insist the allegations of the bill are 
wholly insufficient for such a purpose, there being no sufficient specifi- 
cation of such fraud, in time, place or circumstance, the same being 
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left té the general formal allegation, as in all bills, not traversible from 
its generality. 

3. This bill seeking to revise and annul the decision of the Register 
and Receiver, makes no portion of the proceedings before those offi- 
cers, parts of the bill, and offers no excuse for not doing so, and in that 
respect is defective and demurrable. 


Scott, J., delivered the opinion of the court. 


This was a bill in equity, filed by complainant below, who is plaintiff 
in error, against the defendant, praying that the defendant may be de- 
creed to convey to complainant a half quarter section of land, for which 
he had improperly, and against law, obtained a certificate of the right of 
pre-emption from the Register and Receiver of the U. States Land 
Office, in the north-western land district. 

There was a controversy between complainant and defendant rela- 
tive to aright of pre-emption to a half qr. section of land, under the 
acts of Congress of June 22, 1838, and June 1, 1840. The Register 
and Receiver determined that the right was in the defendant, and upon 
an appeal to the Commissioner of the General Land Office, that de- 
cision was confirmed, and the defendant was permitted to enter the tract 
of land. The complainant thereupon filed this bill for relief, against 
the decision of the Register and Receiver, as being erroneous, and con- 
trary*to the laws of the U. States. It does not appear that any patent 
for the land has been issued. The bill was demurred to for want of 
equity, and the demurrer was sustained, and the bill dismissed; to re- 
verse which decree this writ of error has been sued out. 

The respective claims of the parties to the land in controversy, are 
not stated at more length, because it is not deemed necessary to a cor- 
rect understanding of the opinion in the cause. 

In the case of Stephenson vs. Smith, 7 Mo. Rep. this court held, that 
if an individual obtains a patent for land from the U. States, and is af- 
fected with any fraud, or trust, in relation to it, a court of equity will 
regard him as a trustee, for those who may have been injured by the 
fraud practiced, or are entitled to the benefit of the trust. This doc- 
trine, it was supposed, did not violate any engagements contracted with 
the General Government by this State; nor was it imagined that the 
State courts in entertaining such a jurisdiction, acted in hostility to the 
laws of the U. States, but merely performed that which the courts of 
the U. States would have done had they been entrusted with original 
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jurisdiction in such cases. The object of the exercise of such jurisdic- 
tion, was not to set up any State laws or regulations in opposition to, 
or in hostility with the laws of Congress for the disposal of the public 
lands, but to give a full and complete execution to those laws, by 
awarding titles to those entitled to them by the laws administered ac- 
cording to the principles of equity and good conscience, which pervade 
the code of every civilized people. It was considered like the case of 
two citizens contracting abroad in reference to the laws of a foreign 
country, and a dispute should afterwards arise here between them re- 
specting their rights, our courts would determine the controversy ac- 
cording to the foreign law. 

Our courts utterly disclaim any right to interfere with, or to control 
the officers of the General Government in the disposal of the public 
domain. Such a power has not been conferred by Congress on the 
courts of the U. States; and it would hardly have been given to the 
State courts. Nor could such a power, on general principles, consid- 
ering the nature of our government, be considered inherent in the 
State courts. McLuny vs. Silliman, 2 Wheat. 369; McIntire vs. Wood, 
7 Cranch 504. Two persons in good faith, claim a right of pre-emp- 
tion to the same tract of land. The United States, the owner, declares 
that he who shall establish his right, to the satisfaction of the Register 
and Receiver, shall be entitled to the land.. These officers determine 
that one party, in preference to the other, is entitled to the right of pre- 
emption, and the land is given to him accordingly. On what principle 
can a court of law or equity interfere with this determination, and grant 
the land to the disappointed claimant? If the courts could do this, then 
the right of pre-emption would be determined, not according to the 
judgment of the Register and Receiver, but in conformity to that of the 
courts, which would be a manilest violation of the will of the owner of 
the land. 

But if our courts had such a power, would they interfere before the 
emanation of a patent. The President of the U. States being charged 
with the duty of seeing that the laws are faithfully executed, withholds 
or issues a patent, as he is advised the law requires. He is not bound 
as a matter of course to issue a patent, whenever he is required so to 
do, by the holder of the Receiver’s receipt; but he will look behind it, 
and see that the holder of the certificate is really entitled to the land, 
for which a patent is demanded. If the State courts should interfere 
before a patent is issued, in what a situation would they be placed ? 
Should this court determine to-day that the complainant was en- 
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titled to the pre-emption, might not the President to-morrow, give 
the patent to the defendant? A court would but ill consult its own 
dignity, in permitting itself to be placed in a situation, where its judg- 
ments and decrees might be set at naught with impunity. A court 
should never command, or direct, but where it can enforce obedience 
to its orders and decrees. If it be said the court can afterwards, in 
another proceeding, compel a conveyance of the legal title, such an 
answer admits that the present suit is premature and unnecessary. 

In illustration of the position, that a court has no jurisdiction in cases 
like this, unaffected with fraud or a trust, although a patent may have 
issued, we will refer to two cases decided in the English courts of 


chancery, somewhat analagous to the one now under consideration, the. 


principle of which is, that if a party claims, before the commissioners 
appointed under the conventions, for indemnifying British subjects for 
the confiscation of their property by the French Revolutionary Govern- 
ment, in a character which he really sustains, and an award is made to 
him in that character; a court of chancery has no jurisdiction to inter- 
fere at the suit of a party claiming to have a better title to the compen- 
sation. Hill vs. Reardon, 3 Condensed Eng. Ch. Rep. 253; Loyd vs. 
Lord Frimlestown, € Con. Eng. Ch. Rep. 134. 

In disclaiming for our courts a right to interfere with the sale of the 
public lands by the general government, in cases where the title has 
passed without fraud, and unaffected with any trust, we do not wish to 
be understood as conveying the idea, that they will not interfere in cases 
where the title has not passed, and in which a party claiming under an 
act of the federal officers, calls upon our courts to assist him in depriv- 
ing another of rights enjoyed by him under the laws of the U. States. 
In these cases our courts will examine his claim to their aid, and will 
grant, or withhold it, as in their opinion, he may, or may not, be entitled 
to it. Such cases might have arisen under the late pre-emption laws, 
and may yet arise, in cases wherein the time for proving up their pre- 
emptions may not have elapsed. Our statute enables a party to maintain 
an ejectment on a pre-emption right, and if he can maintain an eject- 
ment on such right, so he can defend one against any person not showing 
a better title. If the land officers under the late pre-emption laws, had 
permitted an entry of land on which there was a right of pre-emption, 
and an ejectment-had been brought on the entry against the pre-emptor, 
he might have proved his right to a pre-emption under the laws, and 
defeated the action. So if a certificate of the right of pre-emption had 
been granted to one, before the expiration of the time, within which 
those entitled to pre-emptions were required to prove them up, and he 
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had brought his action against the person in possession, entitled to the 

pre-emption, he must have failed in his action. In such eases; so far 

from violating any act of Congress, our courts are only carrying those 

laws into effect, and bestowing the bounty of the government on those 

| for whom it was intended. The cases of Isaacs vs. Steel, 3 Scam. Rep. 

_ 103 and Bruner, e¢ al, vs. Manlove, e¢ al, Ibid 342, decided by the 
supreme court of Illinois, fully sustain the foregoing doctrine. 

Registers and Receivers are executive and ministerial officers. They 
sometimes act judicially, as in determining the right of pre-emption, just 
as we say some of the acts of a sheriff are ministerial, and some judicial. 
But when we say a sheriff acts judicially, we do not mean that he is a 

*court, and his acts are judgments against which there is no redress or 
relief, but by appeal, writ of error, or of false judgment. When it is 
said that an act pertaining to a ministerial office 1s judicial in its nature, 
the meaning is, that it cannot be performed by deputy, and that is the 
use of the distinction between ministerial and judicial acts in executive 
offices. It is inconceivable on what principle it can be said, that the 
Register and Receiver are judicial officers in that sense; that their 
acts, like the judgments and decrees of a court, are binding and con- 
clusive on all the world, until reversed or annulled, according to the 
principles and usages of law. The Constitution of the U. States, 
ordains that the judicial power shall be vested in one supreme court, and 
in such inferior courts, as the Congress may, from time to time, ordain 
and establish, and that the judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior. Do the Register 
and Receiver hold their offices during good behavior? If not, then they 
are not inferior courts within the meaning of the constitution; and no 
judicial power, according to the legal meaning of those terms, can be 
constitutionally vested in them. 

There is nothing inconsistent in all this, with what has been before 
said in relation to the impropriety of our courts interfering in cases, 
where a patent has been granted to a pre-emptor by the President of the 
U. States, in pursuance of a decision of the Register and Receiver. Their 
refusal to give relief in such cases, does not proceed from the con- 
sideration, that the act of these officers is a judgment from which there 
is no appeal, and which is binding and conclusive on the whole world. 
Far from it. The United States is the owner of the public lands, and 
can dispose of it on such terms, and in such manner, as seem fit. It is 
declared by law, that he shall have a title, who can show himself enti- 











tled to it, to the satisfaction of the Register and Receiver. In a case 
free from all fraud and collusion, these officers declare that a particular 
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individual, to their satisfaction, has proved himself entitled to a tract 
of land, and it is given to him accordingly. Now do the courts refuse 

to look into this matter, because the decision of the Register and 

Receiver is a judgment which is binding, until reversed or set aside, or 

because it is the will of the owner of the land, that it shall be convey- 

ed as those officers determine, whose action is final? A father has two 

sons at school, and he declares that a tract of land shall be given to 

that one of them, who shall have best demeaned himself, in the judg- 

ment of the preceptor. The preceptor, without fraud or collusion re- 

ports in favor of one of them; the land is given accordingly. Can a 

court interfere and examine the correctness of the judgment of the pre- 

ceptor, with a view to give the land to the other son? Surely not. But’ 
this is not because the report of the preceptor is a judgment, in a judi- 

cial sense, binding until it is set aside; but because the owner of the 

land has prescribed the terms on which it shall be conveyed; the con- 

dition is, that it shall be on the judgment of the preceptor, which is 

final. And for a court to interfere to correct that determination, would 

be to give the land, acccrding to the opinion of the court, and not of 
the preceptor, which would be a manifest violation of the will of the 

owner. 

This case has been treated as one unaffected with fraud, because 
there is no charge of fraud, but that contained in the general charge 
of afraudulent combination, usually inserted near the close of a bill, 
and although it was formerly held otherwise, yet it is now the practice, 
when a demurrer is entered to the bill, not to put in answer to the gen- 
eral charge of a fraudulent combination. Mitford 70, 240; Brooks vs. 
Lord Whetworth, 1 Mad. Rep. 57; Oliver vs. Haywood, 1 Anstr. 82. 

Decree affirmed. 


Tompxins, J. 


The appellent, Edmund Lewis, filed a bill of complaint in the circuit 
court of Platte county, against Jesse Lewis, in which he complains that 
he was entitled to the right of pre-emption in the purchase of a certain 
quarter section of land lying in said county; that the Register and Re- 
ceiver of the land district in which it lies, had adjudged the said land 
to the defendant, Jesse Lewis, and prays that the said jesse Lewis be 
decreed to transfer the said land to the complainant, on his payment of 
the price, &c , to him, by the complainant. The circuit court decreed 
the complainant’s bill to be dismissed, and that complainant pay costs. 
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The complainant claims under the act of Ist of June, in the year 
1840, which is entitled “an act supplemental to an act entitled an act 
to grant pre-emption rights to settlers on public lands,” approved 32d 
June, 1838. And this last act itself revives the act of the 29th of May, 
1830, the third section of which provides, ‘‘that prior to any entries 
being made under the privileges given by this act, proof of settlement 
or improvement shell be made to the satisfaction of the Register and 
Receiver of the land district in which such lands may lie, agreeably to 
the rules to be prescribed by the Commissioner of the General Land 
Office for that purpose.” 

In the case of Ross vs. Doe, on demise of Burland and others, the 
Supreme Court of the U. S. decided, that where an act of Congress 
gave commissioners power to hear and decide all matters respecting 
settlement rights, and to determine thereon according to justice and 
equity, and declares their determination to be final, we are bound to 
presume that every fact necessary to warrant the certificate in the 
terms of it, was proved to the commissioners. In Wilcox vs. Jackson, 
13 Peters, p. 517, it was decided that the Register and Receiver, in de- 
ciding on pre-emption rights, are special judicial officers, and that 
their decision, when they co not exceed their jurisdiction, and act 
without fraud, is final and conclusive on the United States courts even, 
and that after the title passes from the United States, the State courts 
have no right to callin question a title acquired from the United States. 

In Matthews vs. Zane, 4 Cranch, 382, and 7 Wheaton, 202, in the 
same case the Supreme Court of the United States decide (Ch. J. Mar- 
shall delivering the opinion of the court,) “that they will protect the 
purchaser from the United States.” It might naturally be supposed 
that the lands belonging to the United States, no other power would 
assume to dispose of them. Indeed, in anticipation of any attempt to 
intermeddle in the sales of the United States land, the 10th article of 
the State Constitution, in the first section thereof, expressly provides, 
that “the General Assembly of this State shall never interfere with the 
primary disposal of the soil of the United States, nor with any regula- 
tion Congress may find necessary, for securing the title in such soil to 
the bona fide purchasers.” But though Congress have made a regula- 
tion for the securing the title in the soil to those who claim a right of 
pre-emption, they have said that proof of settlement and improvement, 
satisfactory to their own officers, the Register and Receiver, shall be 
made by the claimant. Edmund Lewis, the complainant here, fails to 
make proof satisfactory to those officers, and comes into the State 
courts, praying them to decree the title out of Jesse Lewis, to whom 
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the officers of the United States had adjudged the right of pre-emption 
to himself. Now if the General Assembly of this State shall never in- 
terfere with the primary disposal of the soil of the United States, nor 
interfere with any regulation Congress may find necessary for securing 
the title in such soil to the claimant by right of pre-emption, whom the 
Register and Receiver, officers appointed for that purpose, have deci- 
ded to be the bona jide purchasers, whence will this court derive its 
jurisdiction over those lands? Shall it be said that this court has any 
authority or jurisdiction which is not derived from the constitution of 
the State, and from the laws made in pursuance thereof? If any law 
of this State were to confer on its courts the power to take from the 
purchasers from the United States those lands which they hold under 
the decisions of the officers of the United States, such law, or rather 
such act, would be unconstitutional and void. But the legislature have 
passed no such act. And the courts of Missouri have no more right to 
exercise a superintending control over the Register and Receiver of the 
United States, than the United States courts have to exercise such su- 
perintending control over the Registers and Receivers of the State of 
Missouri. Each will be better employed by attending to their own bu- 
siness. Ifthe Register and Receiver of the United States have injured 
Edmund Lewis, let him lay his complaint before the courts of the U. 
S., to whom alone those officers can in any event be amenable, and who 
alone can annul or control their acts. 

The circuit court, in my opinion, committed no error in dismissing 
the bill, and its judgment ought to be affirmed. 





CARR vs. THE CITY OF ST. LOUIS. 


1. The by-laws of a corporation must not be repugnant to its charter. 


2. The charter of the city of St. Louis establishes the office of Recorder, and fixes his fees, 
and the corporation can pass no by-law reducing his fees, or depriving him of them in 
any case in which, by the charter, he would be entitled te receive them. 


3. A provision in the charter, by which the corporation is empowered to fix the compensa- 
tion of its officers, does not necessarily carry with it the power to take away fees al- 
lowed by the charter. 


ERROR to St. Louis Court of Common Pleas. 


Scorr, J., delivered the opinion of the court. 
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This was an action of assumpsit brought by Carr, against the city of 
St. Louis, for fees due him as Recorder of the said city. The fees ac- 
crued in suits brought by the city of St. Louis against sundry defend- 
ants, in which suits the city of St. Louis recovered judgments against 
the defendants, which proved unavailing, in consequence of thei insol- 
vency and from other causes. 

The fees claimed are those which are due for services rendered at 
the instance of the city in the prosecutions of the said suits. 

There was an ordinance of the city in force at the time these services 
were rendered, weich declared that in cases like those in which the 
fees are claimed, the city should not be liable for any costs. 

An act amending the charter of the city of St. Louis, and creating 
the office of Recorder, in force during the time the services were per- 
formed, declares that there shall be a Recorder, who shall have juris- 
diction throughout the corporate limits of the city, and shall be a con- 
servator of the peace, and shall have all the powers and jurisdiction 
now vested in justices of the peace, and who shall receive the same fees 
for the like services. Acts 1841, page 136, sec. 22. 

A previous portion of said act gives to the city council authority to 
fix the compensation of all city officers. Acts 1841, page 133, sec. 1. 

The question is, whether under the foregoing statement of facts, Carr, 
the Recorder, is entitled to recover for the services for which the suit 
is brought? 

It is a well settled principle of law, that the by-laws of a corporation 
must not be repugnant to its charter; the charter creates an artificial 
being, defines its powers, designates the purposes of its institution, and 
points out its mode of action. It is the fundamental law of the corpo- 
ration, and is as a constitution to the body acting under and by it. 
Hence all by-laws in contravention of it are void. Was the act of the 
city council, denying fees to the Recorder in particular cases, incon- 
sistent with its charter? The act creating the office of Recorder gave 
him the powers and jurisdiction of a justice of the peace, and the same 
fees for like services. [t appears from the agreed case that the services 
were rendered for the city in suits brought by her. It will not be pre- 
tended that if similar services had been rendered for an individual, he 
would not have been compelled to pay fees therefor. The party toa 
suit at whose instance a service is rendered for which a fee is allowed, 
is liable to the officer for the fee, and the fact of his being permitted, in 
the event of a judgment in his favor, to recover back the fees expended, 
does not affect his liability ; he is liable to the officer for them, although 
they may never be recovered, and although the practice is to wait for 
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payment until they are recovered on execution, if the unsuccessful 
party is not insolvent. 

The services for which justices may claim fees are enumerated by 
statute, and although it does not prescribe that corporations shall be li- 
able therefor, yet when a statute speaks of ‘‘persons,” “individuals,” or 
‘“‘parties,”’ corporations are included. The people vs. the Utica Insu- 
rance Company, 15 J. R. 358. Indeed the principle of the common law 
has been engrafted on our code, which declares that when any subject 
matter, party or person, is described or referred to by words importing 
the singular number or the masculine gender, several matters and per. 
sons, and females as well as males, and bodies corporate as well as indi- 
viduals, shall be deemed to be included. Rev. Code, 383, sec. 26. If 
then the liability of a corporation is the same as that of an iudividual, 
it can no more than an individual throw off or relieve itself from the ob- 
ligation to pay fees for services rendered. ) 

It was competent for the legislature to enable the corporation to do 
this, and such a power might have been vested in the city authorities ; 
and it may be said that it was done in that provision which empowered 
the city council to fix the compensation of all city officers. We do not 
think that the power to fix the salaries of the officers would necessarily 
carry withit a right to take away, or affect fees allowed by the charter 
to an officer created by it. We cannot perceive the wisdom of the le- 
gislature, which in enacting the fundamental law of a corporation, 
would insert a provision which the corporation itself might at any mo- 
ment render nugatory. For if the city council had the power to take 
away the fees under one combination of circumstances, it might under 
and, and thus, in effect, repeal its own charter. 

Judgment reversed and cause remanded. 





STEAMBOAT MISSOURI vs. WEBB. 


1. A bill of lading partakes of the nature of a receipt, and of a contract. So much as 
partakes of the nature of a receipt, may be explained or contradicted by parol testimony 


APPEAL from St. Louis Court of Common Pleas. 


Crocxerr & Briags, for Appellant. 
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POINTS AND AUTHORITIES. 


1. On behalf of the appellant, we insist that the court erred in stri- 
king out the proof that the goods were delivered in as good condition 
as when received, and in refusing an opportunity to prove that the goods 
were not in good condition when received at New Orleaus, and that 
they were delivered to Webb in the same condition as when received. 

The course of the court was the result of considering the words 
‘‘shipped in good order” in the bill of lading as an estoppel of the boat 
from going into the question of the condition of the goods, in point of 
fact when received. 

That such language is not conclusive, we refer to the following au- 
thorities : 

“A bill of lading is prima facia evidence of the highest order, but 
not conclusive. If the property was in packages open to inspection, 
and no fraud or imposition practiced, it might not be unreasonable to 
refuse evidence to prove that they were not in good order, when de- 
livered.”” ‘But the property (velvets zw packages, as here) was not 
open to inspection—the exterior only, visible.” Barrett et al, vs. Ro- 
gers, 7 Mass. R. 297. See also Starkie on Evidence, 2d vol. (bill of 
lading) ; Hastings vs. Pepper, 11 Pickering, p. 43; 1 Greenleaf’s Ev. 
p- 354: Brayman vs. Linden, 1 Bailey (S. C. Rep.) 174; Smith vs. 
Brown, 3 Hawk’s (N. C. Rep.) 580; May vs. Baldwin, 4 Ohio R. 334; 
See language of the court in Camden vs. Steamboat Georgia, Mo. R. 


Coxtr anv Minor, for the Appellee. 
POINTS AND AUTHORITIES. 


1. The admissions of the bill of lading are conclusive as to the con- 
dition of the goods when shipped, and cannot be contradicted by ver- 
baltestimony. 1M. Rep. p. 3, Barton vs. Wilkins. 

2. Upon the evidence before the jury, they were correctly instructed. 

3. No exception was taken and noted or allowed at the trial, to the 
rejection of the defendant’s evidence, nor to the giving or refusing in- 
structions by the court, nor was any bill of exceptions filed on the trial, 
which was on or before the 25th of June, but only after the motion was 
overruled, when at the close of the bill of exceptions then filed on the 
10th of July, exceptions were put in generally to the whole proceedings 
complained of. 
13 
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Scort, J. delivered:the opinion of the court. 


This was a suit commenced in a justices’ court against the steam- 
boat Missouri, for damages to freight shipped by order of the plaintiif 
Webb, on board said boat, from New Orleans to St. Louis. The plain- 
tiff obtained a judgment in the iustices’ court, and on an appeal to the 
circuit court a trial de novo was ‘had, wherein judgment was again 
rendered for the plaintiff, from which the Steamboat has appealed to 
this court. 

On the trial of the action, it appeared that the plaintiff shipped on 
board the Steamboat twenty packages of goods, consisting of cotton 
goods, (blue jeans, ) put up in boxes in the usual way. That upon be- 
ing opened at St. Louis, they were discovered to be damaged, and dis- 
colored as if by water. It was the opinion of a witness who examined 
the goods, that they were not injured by salt water. The bill of lading 
was in the usual form, and stated that the goods were shipped in good 
order. 

The Steamboat then offered evidence to show that the goods were not 
in good condition when the bill of lading was executed; and were de- 
livered in the same condition as when received by the boat. The court 
refused to let this evidence go to the jury, and the propriety of its ex- 
clusion is the point involved in this cause. 

The cases cited from the Missouri Reports by the appellee, showing 
that parol evidence cannot be received to contradict or vary written 
contracts, maintained an undeniable principle of law, but they are 
thought not to be entirely relevant to the subject in controversy. A 
bill of lading, it seems, possesses a two-fold character, partaking both 
of the nature of a receipt anda contract. A receipt is an acknow- 
ledgment of payment or delivery, and may contain a contract to per- 
form something in relation to the thing delivered. Nothing is better 
settled in law, than that a receipt is open to explanation by parol evi- 
dence. Then that part of a bill of lading partaking of the nature of a 
receipt, containing the recital that the goods were shipped in good order, 
may be explained and contradicted, but in other respects is to be treat- 
ed like other written contracts. Greenleaf, 354; Cowen, 1439. 

The case of Barrett vs. Rogers, 7 Mass. Rep., 297, is one extremely 
like that now under consideration. The question in that case was, 
whether velvets in cases represented to be shipped in good order, might 
be shown to have been damaged at the time they were received on 
board. It was remarked in that case, that a bill of lading was an in- 
strument entitled to great regard, and imposing a proportional obliga- 
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tion upon those who are bound for the execution of the responsibility 
which it assumes, there can be no doubt; but this responsibility must 
have reasonable limits, which must be determined by the nature of the 
subject matter. If the property to be transported, and which was de- 
clared to be in good order, was in all parts open to inspection, and no 
fraud or imposition was practiced, it might not be unreasonable to say, 
that no evidence should be admitted to prove that it was not in good 
order. That a bill of lading is prima facie evidence, and of the high- 
est nature, there can be no doubt; but in this case the property was 
velvets in cases, which were not open to inspection, and could not be 
rendered visible without opening the cases and unfolding the goods, 
which, it is believed, is never done. The exterior only was visible, 
and neither the interior, its quality or condition, could be known to the 
master, who signed the bill of lading, but from the representation of the 
shipper. 

In the case before us, the goods were put up in boxes, they were not 
open to inspection, and consequently it falls entirely within the reason 
of the above case. 

Judgment reversed. 





SHREVER, ET AL, vs. LIVINGSTON COUNTY. 


1, A writ of error or appeal, will not lie on a refusal of a circuit court to issue a mandamus 
to the county court. 


APPEAL from Livingston Circuit Court. 


Scort, J., delivered the opinion of the Court. 


- 


Shrever, e¢ al, were commissioners appointed to survey and mark 
out a State road from Brunswick, in Chariton county, to Chillicothe, 
in Livingston gounty, and to Trenton, in Grundy county. Sess. Acts 
1843, page 351-2. After performing the services required of them by 
law, they applied to the county court-of Livingston county, to audit 
and allow her portion of the expense of the survey. The county court 
refused to audit and allow the account of the commissioners, and they 
applied to the circuit court for a mandamus tothe county court o 
Livingston county, by motion founded on a petition, which was over- 
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ruled. From the order overruling the motion, the commissioners ap- 
pealed to this court. 

This is not a case for an appeal, or writ of error. The People, on 
the relation of Dikeman & Martin, vs. The President and Trustees of 
Brooklyn, 13 Wendall, 130. In cases of this kind, when an application 
is made for a mandamus, a writ should go, although the court may think 
the party not entitled to the relief he seeks; and when an answer is 
made, and ademurrer is put into it, the propriety of the proceeding is 
determined by the court below, and its judgment thereon may be re- 
versed in this court. There is no final judgment here within the mean- 
ing of the statute, allowing appeals and writs of error. 

Appeal dismissed. 





FRANCISCUS vs. MARTIN. 


i, A court has power to take cognizance of a motion for a rule against a party to show 
cause why a judgment of the court obtained by him, should not be set aside. 


APPEAL from St. Louis Court of Common Pleas. 
Scorr, J., delivered the opinion of the court. 


This was a proceeding, on a motion and rule, made on the appellee, 
Martin, to show cause why a judgment obtained by him in the St. Louis 
court of common pleas, and the proceedings thereon, should not be set 
aside, for reasons filed. The order of the court disposing of this pro- 
ceeding, is in these words: “And forasmuch as the court cannot take 
cognizance of the rule herein, it is ordered that the said rule be dis- 
charged, and the motion therefor be dismissed out of court.’? We are 
rather inclined to the opinion, this is a proper case for a mandamus, but 
as the appellee is not disposed to press this objection, and is anxious to 
expedite the cause, the judgment will be reversed. It may be remark- 
ed that the authority and duty of a court to entertain motions of the 
character of that involved in this cause, are unquestionable. Courts 
should not refuse to hear such motions, because they may be of opinion 
they ought not to be granted. ‘They should hear them on the merits, 
and enter a judgment or order on them, that the party may have a writ 
of error, or ‘appeal, and not be compelled to resort to the tedious and 
slow process of a mandamus, which is necessary, in cases where a 
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court refuses to act. Astor vs. Chambers, 1 Mo. Rep. 135, Miller & 
Irvine vs. Richardson, Ibid 221. Until a point is decided by the court 
below, this court has no authority to determine it. It was not decided 
by the court of common pleas, whether if the facts stated were true, 
it was proper to set aside the judgment and proceedings thereon. As 
this is a new question and of some importance, and it has not been ar- 
gued, and as the authorities on the subject are not at hand, we will not 
undertake now to determine it. 
Judgment reversed. 





FRANCISCUS vs. THE BANK OF MISSOURI. 


APPEAL from St. Louis Court of Common Pleas. 
Scorr, J., delivered the opinion of the court. 


This case is like the case of Franciscus vs. Martin, determined at 
the July term of this court, 1844, and the same disposition is made 
of it. 





CCONS vs, GREEN, ADMINISTRATOR OF JONES. 


i. Judgment rendered against A, and confessed by B, in a justice’s court, on a bond purper- 
ting to be executed by A and B. On an appeal to the circuit court by A, in which B 
did not. join, held, that B, was a competent witness to prove that A did not execute the 
bond, 


APPEAL from St. Charles Circuit Court. 


Campse tL, for Plaintiff in error. ns 


Covutrer, for Defendant in error. 
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Scort, J. delivered the opinion of the court. 


This was an action of debt, ona bond brought against Felix Coons 
and James Stewart. A judgment was rendered against Coons in the 
justice’s court; and Stewart confessed judgment. Coons appealed to 
the circuit court, and on a trial de novo, made the defence that he did 
not execute the bond. The other obligor, Stewart, who had confessed 
judgment in the justices’ court, and who had not joined in the appeal 
was called as a witness against Coons, who proved that Coons exceu- 
ted the bond sued on. Judgment was again given against Coons. 

The question presented for our determination is, whether Stewart 
was a competent witness for the plaintiff, against Coons, his co-obligor 
in the bond ? 

The presumption of law is, that every person is a qualified witness ; 
and if a court is divided in opinion, as to the competency of evidence, 
it is always-received. Cowan’s Phillips. In the case of Dixon vs. 
Hood, 7 Mo. Rep. 414, this court held that an individual sued, could 
not be allowed to prove that a co-suitor was a partner, and thereby 
obtain contribution. The same doctrine was asserted in the case of 
Levy vs. Hawley, 8 Mo. Rep. 510. The principle of these cases is 
obvious ; a party liable for a demand will not be allowed to show by his 
own evidence that others are jointly liable with him, and thereby throw 
a share of the burden cn them, which otherwise would be wholly 
borne by himself. So the court has held that the principal obligor in a 
bond, is not a competent witness for the surety, without a release of 
his liability for costs, and also of the penalty the law gives the surety, 
who pays the debt of his principal. Shelton vs. Ford, et al, 7 Mo. 
Rep. 209; Garrett vs. Ferguson’s Adm’r. decided at this term. It 
seems to have been tlie settled law of this state for many years, that 
parol evidence may be received, to show who is principal, and who is 
surety in a bond, although on the face of the instrument they are all 
alike bound as principals. In the case of Foster vs. Wallace, 2 Mo. 
Rep. 194, such evidence was received without a question as to its ad- 
missibility, See the case last cited of Garrett vs. Ferguson’s Admr.— 
If Stewart had no interest in establishing the fact, that Coons was 

surety, then he was competent for that purpose. In support of this 
principle, see 2 Stark., Title, Surety, 1886. We have seen that a prin- 
cipal is not a competent witness for his surety, without a release. It 
would seem, then, that the principal is testifying against his interest, 
when called as witness against his surety; and he surely is, for if the 
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surety is condemned to pay the debt, beside the costs, the principal is 
also bound for the penalty given the surety, who pays the debt of his 
principal. - The distinction between this case and that of Dixon vs. 
Hood, is obvious. That was a case between partners, and so was the 
case of Levy vs. Hawley. 

As to the objection, that the witnesses being a party to the suit, is 
therefore incompetent, that cannot be maintained under the circum- 
stances of this case. The general rule is, that a party to the record 
cannot be examined as a witness, and a plaintiff is never allowed to call 
a co-defendant as a witness. But this rule is subject to the qualifi- 
cation, that if a defendant has let a judgment by default, go against 
him, he may be examined by the plaintiff; Starkie, Title, Party, and 
Buller’s Misi Prius, 285. This seems well established in England, in 
all actions for torts, but in actions ex contractu, it does not prevail, 
because it is said a defendant would thereby make others contribute 
to the payment of a debt, for which he alone would be otherwise 
iable. But we have before seen, that this is not a case in which there 
can be a contribution ; the reason for the conclusion does not therefore 
exist. Nor does the objection to calling a defendant whi has let the 
judgment ¢o by default against him, in actions ex contractu, which pre- 
vails in England exist under our laws. The rule in England, is founded 
on the principle, that when several are jointly liable for a debt, and 
sued for the same, the plaintiff’ must prevail against all, or none ; and 
although a party may have let judgment go against him by default, 
yet if the plaintiff fails, as to another, judgment will be giveu against 
him, as to all. Our statute allows a plaintiff to take judgment against 
as many as he can show liable, and has thereby subverted the distinction 
in this respect, between actions er contractu and ex delicto; and if a 
a witness is otherwise competent, who has let judgment go by default 
against him, he may be indiscriminately examined in either form of ac- 
tion. See Campbell & Mason vs. Hood, 6 Mo. Rep. 211. Stewart 
having confessed judgment in the action, and being no party to the 
appeal, was certainly in as favorable a point of view, as regards 
the objection of being a party, as one who has let judgment go by de- 
fault. 

As to the objection, that Stewart was prima facia incompetent, 
when it was shown he had executed the bond, and that he was an in- 
competent witness to establish his own competency; if there is any 
weight in it, it may be answered by remarking, that it appears by thg 
bill of exceptions, otherwise than by Stewart’s testimony, that he was 
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the frincipal inthe bond. It is every day’s practice to establish the 
competency or incompetency of witnesses, by their own examination, 
either in chief, or on the voir dire. 

Judgment affirmed. 





HOLMES vs. FRESH. 


1, It isnot sufficient to make a sale purporting to be absolute, a mortgage, that the party exe- 
cuting it, considered it as such: it must be so considered and intended by all the parties 
thereto. 


wo 


. Inadequacy of price alone, is no ground on which equity will relieve against, or set aside 
a contract. 


3. Inadequacy of price, coupled with circumstances which show oppression or command 
over the maker, will be regarded as a fraud upon him, and entitle him to relief in 
equity. 


-Under the general prayer for relief, the court will grant such relief as is warranted by the 
ategations and proof. 


APPEAL from Marion Circuit Court. In Chancery. 


Leonarp & Bay, for Appellant. 
POINTS AND AUTHORITIES. 


1. The answer denies that the transaction was a loan of money, and 
security for its repayment, and the proof is not sufficient to establish 
the fact against the denial of the answer and the deed of the defendant. 
Thompson vs. Patton, 5 Littells’ Rep. 74; Clason vs. Morris, 10 John. 
Rep. 541; Flint vs. Sheldon, 13 Mass. Rep. 445; Stackpole vs. Ar- 
nold, 11 Mass. Rep. 27; Aborn vs. Burnett, 3 Blackford’s Rep. 102; 1 
Phillips’ Ev. 567-571. 

2. The bill does not seek to set aside the bill of sale upon the ground 
of fraud and oppression in procuring it, and therefore under the plead- 
ings, the complainant cannot have relief upon that ground. Story’s 
Equity Pleadings, secs. 257, 264. 

e3. If the pleadings were otherwise, mere inadequacy of consideration 
is no ground of equity for cancelling the bifl of sale, and the other cir- 
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cumstances in the transaction established by the proof, do not make out 
a case for the cancellation of the deed. 1 Story’s Equity, sections 
244,245; 1 Sugden on Vendors, 316, 327; Low vs. Barchard, 8 Ves. 
133; Western vs. Russell, 3 Vesey & Beam, 187; Coles vs. Trecothich, 
9 Vesey, jr., 234; Osgood vs. Franklin, 2 Johns. Ch. Rep. 23; 1 Dess. 
250, 260; Seymour vs. Delancy, 3 Cowen’s Rep. 446; Seymour vs. De- 
lancy, 6 John. Chan. Rep. 222. 

4. If the bill of sale is to be considered as a mortgage to secure mo- 
ney loaned, the complainant is only chargeable with the hire actually 
received by him for the time the slaves were hired out to others, and 
with a reasonable hire, while they were in his service; and the account 
settled upon this principle, will exhibit a small balance against Fresh, 
instead of the balance of $367 in his favor allowed him by the decree. 
Head vs. Overton, 1 J. J. Marshall, 559. 


S. T. Grover, for Appellee. 


POINTS AND AUTHORITIES. 


The appellee, by his counsel, insists that the bill of sale under the 
evidence contained in the record, must be regarded in equity, only as a 
mortgage, and in support of this proposition, he makes the following 
points : 

1. A bill of sale absolute on its face, may, nevertheless, be proved by 
parol evidence to have been intended as a mortgage. See Tucker’s 
Com. part 2d, 103; 4 John. Ch. Rep. 167; 1 Day’s Rep. 133; 1 Paige, 
48 and 202; 2 Caine’s Cases, 124; 2 Cowen, 324, 246; 15 John. 555; 1 
Wendeli, 433; 6 John. Ch. Rep. 417. 

2. The testimony of Anderson ought to be regarded as being as con- 
clusive upon the question of the character of the instrument, as the 
testimony of any one witness can be against the answer of the defend- 
ant in chancery. 

3. That Fresh did not wish to sell his negroes, and when advised by 
Anderson to do so, refused, but offered to put them in pledge—that they 
were worth 600 or 700 dollars each; that they could have been sold to 
negro buyers on the spot, and at the time of the alleged sale, at that 
price. The declaration of Anderson to Fresh, that any arrangement 
hy which 600 dollars could be secured to him in four or five weeks, 
would do; the willingness of Anderson to make an arrangement to save 
all parties—the enormous disparity betweeu the sum alledged to have 
been given, and the value of the property——the fact that Holmes was 
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deeply interested to save the land from sale; that he had no money to 
buy the land with, if it was sold; that he had no money to pay down for 
the negroes, and could not raise money save by mortgaging the negroes, 
to pay Anderson; the fact that Holmes, though he affected great unwil- 
lingness at first, eventually tells Anderson if he could be secured and 
had the money, he would advance it, taken into connection with Ander- 
son’s subsequent agreement to wait four or five weeks, are circumstances 
all going to corroborate the statements of Anderson, and in my opinion 
amply sufficient to overturn the most positive answer. 

That such circumstances are entitled to great weight, may be seen 
from the following adjudged cases: In 5 Binney, 499, property worth 
$800 was sold for $200, with a defeasance to recovery, if paid in three 
months; Scriviner considered the instrument a mortgage, and it was so 
held; 3 Dana, 175; 3 Dana 253; 7 John. Ch. R. 43; 2 Am. Digest, 
p- 186, No. 15, citing Stuart & Porter, 67; 1 Porter’s R. 3553 9 Dana, 
120; 3 Iredell’s Reports, 914; 2 Am. Dig. 238, No. 7, citing 3 Yeager, 
513. See also 2 Call, 421; 2 J. J. Marshall, 115, 471; 4 Hen. and 
Mun. 101. 

4. The grounds assumed by Mr. Holmes, that Fresh was in such dis- 
tress, and under such strenuous necessity, that he was forced to sell to 
him at 600 dollars, is iniquitous, and cannot be used by him to repel the 
presumptions, otherwise arising in favor of Fresh, upon the evidence; 
2 Atkins, 330; 2 Tuck. 427; 2 Leigh, 150; 2 Cowen, 170; 14 Ve- 
sey, 214. 

5. If, from all the evidence adduced, the court has doubts as to whe- 
ther the instrument was intended as a mortgage or sale, the rule of 
equity is, to incline in favor of the mortgage. 2 J.J. Marshall, 471; 3 
Dana, 253; 3 J. J. Marshall, 354-5-6; 5 Littell, 86. 

6. It was proper for the court to take an account of the hire of the 
negroes up to the date of the decree; 1 Paine’s R. 202; 2 B. Mon- 
roe, 61. 


Scott, J., delivered the opinion of the court. 


This was a billin chancery brought by Fresh against Holmes and 
others, in which it is alleged that Holmes became an endorser in bank 
for Fresh for the sum of $1000. Holmes was secured against all lia- 
bility by reason of his endorsement, by a deed of trust on all the com- 
plainant’s land in Lewis county. Afterwards, in March, 1840, Fresh 
being pressed with executions, issued on judgments whose liens were 
anterior to the deed of trust, which had been levied on the lands con- 
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veyed by the trust deed, solicited from Holmes a loan of a sum of mo- 
ney sufficient to satisfy the executions. The solicitation was made in 
less than an hour before the time appointed for the sale. Holmes de- 
clined making the loan, saying he had not the money. At this time 
Thomas L. Anderson, attorney for the creditors in the executions, in- 
fluenced as well by a desire ta save him from entire ruin, as complainant 
supposed, as to preserve Holmes’ lien on the land about to be sold, in- 
terfered and offered to Holmes that he would direct the return of the 
executions if he would advance the sum of $600. Holmes declared his 
inability to raise that sum immediately, but thought he could do so in 
4 or 6 weeks, if he could be so long indulged, and undertook so to do 
if Fresh would give him security for its repayment by a lien on three 
negro men belonging to him. Fresh accepted this proposition, believ- 
it to be beneficial both to himself and Holmes, and Anderson, their 
attorney, was directed to prepare an instrument witnessing the agree- 
ment, which should attach a lien on the negroes mentioned, in favor of 
Holmes, so soon as he should pay the money. Anderson inquired of 
Holmes what sort of an.instrument he would have; Holmes replied he 
would rather have a bill of sale, as he thought there would be less dif- 
ficulty about it than any other sort of instrument. Anderson informed 
Fresh that the form of the instrument was a matter of no importance, 
that the intention of the parties would determine its effect, and although 
it was absolute on its face, yet it could be shown to be a mortgage, or 
security. With this understanding Fresh avers he executed the bill of 
sale, supposing that Holmes, so soon as his money, with interest, should 
be paid, would release all claim to the slaves, and insists that the in- 
strument of conveyance was designed by the parties thereto as nothing 
else than a security for the payment of money; that it was so under- 
stood by the parties at the time of its execution, and it was repeatedly 
so declared at that time. Immediately after this transaction, Holmes 
asserted in conversation, that he had purchased the slaves absolutely 
for $600. That he had obtained an advantage over Fresh, in conse- 
quence of his embarrassment. That his motive in so doing was to com- 
pel Fresh to settle with him usurious interest amounting to 6 or $700, 
which he had exacted from him on a loan of $400, at the rate of 20, 25, 
30, 35 per cent. The bill charges that the three slaves were worth 
$2500 at the time of the mortgages and are now worth that sum, or 
nearly so, and that at any time, and at any state of the market, more 
than $200 a piece could have been obtained for the slaves. In April, 
1840, before the $600, or any part thereof was paid by Holmes, he in- 
stituted an action of replevin against Fresh for the slaves, with a view 
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to harrass and oppress him, and to constrain the payment of the usurious 
interest above mentioned. The slaves were replevied, and ever since 
have been in the possession of Holmes, or of persons claiming under 
him. Holmes recovered judgment in the action of replevin. The ne- 
groes, it is stated, were worth one hundred and twenty-five dollars a 
piece annually, and have satisfied the debt by their hires. The bill 
prays for general relief, and refunding of the costs in the action of re- 
plevin. 

There was a demurrer to this bill, which was overruled, and there- 
upon the defendant, Holmes, filed an answer, in which he admitted the 
facts stated in the bill relative to his liability for Fresh as endorser in 
Bank. G.W. Hawkins was a co-security, and equally secured by the 
trust in the property conveyed. A saw-mill was on the land coveyed 
by the deed of trust, and the trust property was worth at least three 
thousand dollars. The truth of the allegations of the bill respecting 
the incumbrances on the property by prior judgments is admitted, as is 
the fact of the same being levied on and about to be sold. Holmes de- 
nies that Fresh ever proposed to him to advance any money to relieve 
the land secured by the deed of trust, but admits that Thomas L. An- 
derson, the attorney for the creditors in the executions, expressed to 
hima desire that he would aid his (Holmes) old friend, by satisfying 
the executions under which his property was about to be sold. Holmes 
replied that he had no inclination to assist Fresh; that but a few days 
since they had attempted to make a settlement, and Fresh threatened 
to take every legal advantage of him, and that he had lost all confidence 
in him. When Anderson alluded to his liability as endoser for the bank 
debt, Holmes informed him that he considered that he was perfectly se- 
cured against any loss on that score. Anderson complained of the want 
of punctuality in Fresh; the frequent disregard of his promises; his in- 
dulgence and disappointments, and expressed a determination to sell 
Fresh’s property. Holmes told Anderson during their conversation, 
that if he had the money he might aid Fresh notwithstanding his 
conduct, but that he had not the money, and felt no inclination to 
trouble himself with the matter. Anderson proposed to Holmes, if he 
would pay the money in a short time he would return the executions. 
Holmes declined doing this, and there he alleges the matter ended, and 
he was determined to have nothing more to do with it than to become a 
bidder at the sale. He admits that he refused to advance money to 
Fr&h, end positively denies that he ever did Joan or advance money to 
him, whose repayment was to be secured by a lienon slaves. He had 
made an arrangement which rendered him easy on the subject of the 
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bank debt. Anderson, who had left him with a determination to sell 
the land, as he supposed, some time afterwards, and just be‘ore the sale 
was to have commenced, came to him while he was in the court house 
in conversation with G. W. Hawkins, and said “go and buy Fresh’s ne- 
groes.”” Holmes answered that he did not know that he wished to sell 
them. At Anderson’s suggestion, however, he went to complainant, 
Fresh, and offered him $600 for his three negro men, which he would 
pay Anderson in the course of three or four weeks. Fresh accepted 
his offer. Holmes returned immediately to the court house with Haw- 
kins, and in his presence communicated to Anderson the contract he 
had made, and requested him to write a bill of sale, which was done, 
and it was immediately executed and acknowledged by Fresh. He 
positively denies that there was any understanding between him and 
Fresh that the transaction should be deemed merely a security for the 
money agreed to be advanced. He made the purchase with a view to 
save himself from any loss he might sustain in consequence of previous 
dealings with Fresh. He denies that there was any understanding that 
Fresh should keep possession of the slaves. They were not present at 
the time of sale, but some considerable distance away. So soon as he 
returned home, he called on Fresh for the slaves, who informed him that 
they were absent at the time, but that he should have them the next 
day. On that day he went again to Fresh, who told him the slaves were 
away, but that he should have them next day. Onthe third day Fresh 
avoided him, and he finding no negroes, commenced the action of re- 
plevin in the bill mentioned, which resulted as is therein stated. ‘The 
negroes are worth $1300. 

A replication having been filed to the answer, the cause was set for 
hearing, and on trial, Anderson, the attorney, was examined as a wit- 
ness, whose depositicn is as follows : 

“That he wrote the bill of sale, by which Holmes claimed the ne- 
groes; that in the spring of 1840, he had various executions against 
apt. Fresh, in favor of various persons, and had his land levied on. 
‘On the day of sale, called on Mr. Fresh, to know what he intended 
to do—said he had not the money. I told him he mustfraise the money. 
Mr. Holmes, I understood, had a lien, as an endorser on part of said 
land levied on. I told Fresh, to see Holmes about raising the money; 
Fresh refused, because there was not a good understanding between 
them, and said he would have nothing to do with him. I told him that 
I would see Holmes—saw him—told him I wanted him to raise the 
money. Holmes told me he had not the money, and I think said, he 
would not raise it if he had, for there was a difficulty between them 
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about their money matters. After several conversations, in which I 
tried to persuade him to do it, Holmes did not consent. I then told 
Fresh, that if he would raise six hundred dollars, I would stop the sale— 
if paid in three or four weeks, would do me. Cannot say whether 
Holmes was present or not. Finally, there was an agreement between 
Fresh and Holmes, that Holmes, as I had offered, should pay me $600, 
in four or five weeks. Both told me about the agreement, and I accepted 
the same. I was called on to write the agreement about the negroes, 
and my impression is, that I asked Mr. Holmes, what kind of instrument 
I should draw, and that he said a bill of sale, as there would be less 
difficulty about it than any other. I told Mr. Fresh, it would make no 
difference what kind of instrument was drawn, as the intention of the 
parties, would give character to the instrument. I cannot say that 
Holmes was present and heard such statement to Fresh, but they were 
both in the court house at the time. I cannot say what the under- 
standing of Mr. Holmes was, as to the instrument; mine was, that it 
was a mortgage. It was during court—my business was urgent and 
pressing, and it is impossible for me to reco'lect distinctly what occur- 
red. I was anxious for Mr. Fresh to make any arrangements, for I did 
not want to sell his land nor injure Holmes and Hawkins. I advised 
Mr. Fresh to sell his negroes and raise the money. He said lhe would 
not sell them, but offered them to me to keep, until the money was paid. 
I refused to take them. I recollect no conversation, if any, that passed 
between Mr. Holmes and Mr. Fresh, at the time of drawing the bill 
of sale. 

“My understanding was that the bill of sale was a mortgage— 
cannot tell how I derived that impression, but supposed that I did from 
the parties. It may be possible that I derived that impression from 
conversation with Mr. Fresh. Slaves about that time, were worth 6 or 
800 dollars each—ready market at ¢600. As to the allegations in 


bill, my impression is, that I turned round and told Mr. Fresh, that it 


would make no difference what sort of an instrument was given, the 
intention gave character to the instrument. Whether Mr. Holmes 
heard, or not, I cannot say. My impression is, that he was present, 
but canrot be certain. I learned that Mr. Holmes had taken outa 
writ of replevin for said negroes, at which I was utterly astonished.” 

On cross examination witness said : 

‘That he supposed it would be the interest of Holmes fo pay the 
money, as he was endorser. Holmes declined advancing money. I 
think I told him when I left him, that I would make a sale, for it was 
my ‘intention soto do. Negroes not then levied on. _ I think it probable 
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that I advised Holmes to buy slaves, as I advised Fresh to sell. I saw 
George Hawkins present several times with Holmes that day. Fresh 
would not go to Holmes, and Holmes manifested no anxiety to interfere. 
Thad indulged Mr. Fresh, and had returned executions several times, 
and was desirous of saving both Fresh and Holmes from injury. I heard 
nothing said about interest. I do not think that Holmes would hire 
money at six per cent. I thought he might advance money to save the 
security he had on Fresh’s land. I had a conversation with Mr. 
Bryant—I may have told him it was a mortgage—think it probable ; if 
so, I meant a mortgage in law, not in form—don’t pretend to recollect 
conversation—cannot say—would not deny that Holmes said to him after 
sale, “I have bought the negroes,” though I have no recollection of it. 
Do not recollect the terms of the contract, nor the words spoken at the 
time. I was not present at the making of the contract. I understoud 
it to be a mortgage—never dreamed of any thing else, but cannot tell 
how I derived that impression, except from the parties.” 
Hawkins, a witness, was likewise examined, who deposed as follows: 
‘¢He was at Monticello, the time of sale of negroes from Fresh to 
Holmes. Mr. Holmes and witness had a deed of trust upon land 
levied upon by execution, of which Anderson was attorney, of older 
date than the deed. Anderson said to Holmes, “buy Fresh’s negroes,” 
Holmes said, “he won’t sell them,” Anderson said “I will go and 
see him.” He went out—came back ard told Holmes that Fresh 
would sell them. Mr. Holmes then went out—came back and said he 
had bought them, and called upon Mr. Anderson to write the instru- 
ment. Then they walked into the bar—Mr. Anderson set down in the 
bar and wrote the bill of sale now before the court. Witness felt 
interested as endorser for Mr. Fresh in Bank, and anxious to secure 
himself from these executions. Allen Hawkins was to purchace land 
levied on, of Holmes, if Holmes should buy on execution. Did not 
see Fresh and Holmes together, before the sale that day. Heard 
Thomas L. Anderson ask Holmes to advance money, but Holmes said 
he had gone as far as he could for Fresh. Witness was present with 
Holmes when he went after the negroes, then working on the State 
road. Fresh told Holmes to come the next day and he would deliver 
them up. The reason given by Fresh, why he did not deliver them 
up, was, that they had gone to Newark. Suit in replevin was brought 
on the next day, or the day but one after. Fresh made no claims, nor 
said anything about its being a mortzage, or its being a loan of money. 
Cross examined. 
“T state the substance and sometimes the words of the conversation 
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detailed. Anderson wanted Holmes to help Fresh, which he refused. 
Anderson then told Holmes to buy Fresh’s negroes. Holmes said, 
‘‘He will not sell,’”? or words to that effect. Then Anderson said, 
‘I will go and see.”? Anderson went and saw ['resh, and returned 
in about five minutes, and said, “Mr. Fresh will sell.”?> Anderson went 
but once to see Fresh. Anderson said he would not wait fifteen min- 
utes before he sold—said he would wait on Holmes a few weeks for 
the money. Witness had no interest in the purchase of the negroes. 
Witness is the particular and intimate friend of Holmes.. It was not 
long after sale before he was ordered to sell on the deed of trust. Can’t 
now state the amount of land levied on—knows that the mill tract was 
levied on, as he had an interest in it—the land levied on, 5 or 6 eighties, 
was subject—$1000 due Bank—a deed of trust to Holmes—about 
$1200, and Anderson’s executions. Holmes got the money to pay the 
$600 to Anderson, of Mr. Bryan, who advanced on two of the negroes 
$800,—this was shortly after the sale. Allen Hawkins is now in Ken- 
tucky. At the time of the sale, he had two or three hundred dollars. 
It is proper for me to state, that Holmes, the defendant, told me that I 
was mistaken about my statement, that Anderson went to see Fresh, to 
know if he would sell the negroes. Hclmes says, that he, Holmes, 
went to see Fresh himself, that Anderson did not go. I think Ander- 
son and Holmes both mistaken. I was trustee for Holmes, and 
his surety in the replevin bond, in the suit at law, for the same slaves.” 

The negroes were worth from $18U0 to $2000, and would have hired 
during the different years for different sums—one year for as much as 
$125 a piece, another for not more than $75. On the hearing, a decree 
was rendered in favor of Fresh for $367 67. Holmes was ordered to 
to deliver up the slaves to Fresh, and the bill of sale ordered to be can- 
celled. From this decree Holmes appealtd to this court. 

From the view we take of this subject, it is not necessary to deter- 
mine the question, whether a conveyance, absolute in its terms, may, 
under all, and any circumstances, be shown to have been intended as 
a security for the re-payment of money, or whether it can only be done 
in those instances in which it is alleged that the instrument has been 
drawn in a manner contrary to the intention of the parties, through 
fraud or mistake. 

From the evidence in the record, it does not appear that Holmes ever 
intended, or consented that the instrument whose nature is involved in 
this controversy, should be a security for the re-payment of money. 
Such may have been the understanding of Fresh, and such was the un- 
derstanding of the witness, Anderson, who had an agency in the nego- 
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tiation of the contract, but in order to affect an agreement, the concur- 
rence of two minds is necessary ; it is not sufficient that one party to 
an instrument of conveyance absolute in its terms, intended it as a 
mortgage; in order to make it so, such must have been the understand- 
ing and intention of the other party likewise to produce that effect. Al- 
though Fresh believed he was executing a pledge, or mortgage of the 
slaves, when he put his name to the bill of sale, yet his understanding 
of the nature of the transaction, cannot avail him anything, unless 
he can show that it was communicated to Holmes, and assented to by 
him. 

Independently of the evidence of Anderson, there are but two cir- 
cumstances of any weight, which conduce to show that the bill of sale 
was intended by the parties as a mortgage. These are, the great inade- 
quacy of the price given by Holmes for the slaves, and the fact that 
Holmes was interested in having the executions against the land satis- 
fied without a sale of it, as he had a lien on the same land, subsequent 
in point of time, to that of the judgments en which the executions had 
been issued. 

Holmes himself says, he was not uneasy about his lien on the land, 
he declares that he had made arrangements in relation to that matter, 
which had relieved him from all apprehensions of loss. Nothing is 
shown which disproves this allegation; on the contrary, circumstances 
corroborate its accuracy. Those te whom Holmes applied for money 
were willing to let him have it, and although the sums offered by them 
were small, yet their willingness to lend, shows the character for fidel- 
ity to his undertakings, enjoyed by Holmes; and the fact that Anderson 
was willing to take his word for the payment of six hundred dollars, in 
four or five weeks, without any security, whilst it establishes his char- 
acter for punctuality, shows also, that although he might have been with- 
out money at the time of sale, yet he was in no danger, as his promise to 
pay a short time afterwards, was sufficient to cause a return of the exe- 
eutions. We all know the value of a reputation for punctuality to our 
engagements, and experience shows how powerful an agent such an 
attribute is, in procuring relief when we are under pecuniary embar- 
rassments. If the land had been sold, the negroes would have remained 
liable for the debt for which Holmes was bound for Fresh. These con- 
siderations incline us to the belief, that Holes was not under any great 
apprehensions of loss, in the event of the land having been offered for 
sale. 

As to the inadequacy of price, it must be conceded that some of the 


State courts have held, that it was of itself sufficient to convert an 
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absolute conveyance into a mortgage. Ina question whether an in- 
strument was a mortgage, or conditional sale, the inadequacy of price 
has been held conclusive, as to the character of the instrument. Thus 
in the case of Conway’s executor’s against Alexander, 7 Cr. 218, it 
was said by Chief Justice Marshall, that excessive inadequacy of price, 
would of itself, in the opinion of some of the judges, in the case of a 
conditional conveyance, furnish irresistible proof, that a mortgage, 
and not a sale, was intended. This, however, was not the opinion of 
the court. The weight of authority clearly inclines to the opinion, 
that mere inadequacy of price itself, unless it be so gross and manifest, 
that it cannot be stated to a man of common sense, without an exela- 
mation at the inequality of it, would not induce a court to set aside a 
contract to which there was no other objection. Powell in his valu- 
able treatise on contracts, speaking on this subject, says, “inadequacy 
of price, abstracted from all other considerations, seems of itself, upon 
revision of the best authorities, to furnish no ground on whieh a court 
of equity can relieve a party to a contract, the law of England having 
never fixed any certain proportion, that the price should bear to the 
thing purchased,” 2 Pow. 152. 

If the two foregoing circumstances will not justify us in regarding 
this bill of sale as a mortgage, we will next advert to the question, whe- 
ther when taken in connection with the evidence of Anderson, they will 
have that effect. In the consideration of this proposition, it must be 
borne in mind, that the answer of Holmes, the defendant, being res- 
ponsive to the bill, can only be overthrown by the evidence of two 
witnesses, or one witness with strong corroborating circumstances. 
That answer must be taken as true, unless its falsity is demonstrated 
in the manner thus pointed out. Holmes asserts positively, that he 
never agreed to receive any other instrument of conveyance than an ab- 
solute bill of sale. Anderson no where in his deposition, avers positive- 
ly, that Holmes knew that it was the intention of Fresh, that the trans- 
action should be a mortgage. Of some things in connection with this 
matter, he speaks positively, in such a manner as to leave no doubt on 
the mind, that he is convinced of the existence of the facts, about 
which he is testifying. But it is remarkable, that throughout his 
whole history of this affair, whenever he speaks of the knowledge of 
Holmes, respecting the nature of the agreement, his assertions are 
accompanied with qualifying phrases, which detract very much from 
their force, and infuse into the mind doubts, as to the knowledge of 
Holmes of the fact, that Fresh intended the bill of sale as a mort- 
gage. If a witness speaks with diffidence, and a mistrust of his mem- 
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ory of all the facts about which he testifies, more reliance could be 
placed upon his narration, than on facts testified to doubtingly in a 
story, when the existence of some other circumstances is asserted with 
assurance, and that of others with uncertainty, especially if those 
about which there is any doubt, are as important as those concerning 
which there is none. Anderson may never have dreamed that the in- 
strument was intended as any other thing than a mortgage, but still that 
does not show that Holmes knew it was so intended. He says he was 
astonished when he heard of the action of replevin instituted by 
Holmes, to obtain possession of the slaves. But Fresh himself, if the 
witness may be believed, was not astonished. He made no complaint 
when the slaves were demanded, but promised to deliver them again 
and again, and failed to comply with his engagements, before suit was 
commenced. It is not very strange that Holmes, who is represented 
as a “hard man, reaping where he has not sowed, and gathering 
where he has not strewed,” exacting 20, 25 and 30 per cent. for the loan 
of money, should have agreed to advance $600, without any stipula- 
tion respecting interest, and without even taking a security eviden- 
cing the existence of the debt. The fact that he had an interest in 
having the executions satisfied without a sale of the land, need not 
ave prevented him from making a good bargain with Fresh, for the 
use of his money. Whatever Holmes’ anxiety on the subject may 
have been, Fresh’s was ten fold greater, and the unfortunate man 
seems to have been in that situation, that it could not be said he was 
master of his own conduct. Inthe case above cited from Cranch, in 
which the dispute was, whether the contract was a conditional sale or 
mortgage, Ch. Jus. Marshall says, “the want of a covenant to repay 
the money, is not complete evidence that a conditional sale was intend- 
ed, but it is an important circumstance, for itis a necessary ingredi- 
ent ina mortgage, that the mortgagee should have a remedy against 
the person of the debtor, either reserved in express terms, or somehow 
existing.” It is not pretended that the mortgaged property was, under 
the contract, to have been delivered to Holmes, as at once an evidence 
of his debt, and the security for its repayment; so far from it, the wit- 
ness testifies that he was astonished when suit was brought by Holmes, 
to obtain possession of the slaves. It is admitted on all sides that there 
was a misunderstanding between Holmes and Fresh, such an one as 
prevented any hopes being entertained by Fresh, that Holmes would 
render him any assistance. The enquiry spoken of by Anderson, and 
on which so much stress was laid by counsel, as having been put to 
Holmes when about to draw the bill of sale, is open to the observations 
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above made on his testimony. He speaks positively about Fresh’s 
understanding of the contract, but when he comes to Holmes, his lan- 
guage is changed, and he only has impressions as to Holes’ knowl- 
edge of the agreement. A witness testifies that Anderson directed 
Holmes to go and buy Fresh’s negroes. Fresh himself refused to see 
Holmes on the subject of raising the money to satisfy the executions. 
Anderson says he cannot say what Mr. Holmes’ understanding was, as 
to the nature of the instrumert. After the most deliberate considera- 
tion of this matter—after weighing the evidence with that care that the 
importance of the controversy demands, we have been unable to come 
to the conclusion that Holmes never understood, or was informed, be- 
fore the execution of the bill of sale, that it was designed as a mortgage. 
Such a character can only be given to the instrument, by an interpola- 
tion jnto our code, of the principle that mere inadequacy of considera- 
tion will convert an absolute conveyance into the security for the re- 
payment of money. The evidence that would produce this effect, should 
be clear, and such as leaves no doubt on the mind. 

It has been said that mere inadequacy of price, abstracted from all 
other considerations, is not snfficient to induce a court to afford relief 
against a contract or to set it aside. If a person with his eyes open 
will make a bad bargain, he must suffer by his own imprudence; he has 
no right to complain, no title to apply to equity for relief. But this cir- 
cumstance when connected with others, which show that the person 
did not understand the bargain he made, or was so oppressed that he 
was glad to make it, knowing its inadequacy, will show a command over 
him, which amounts to fraud. Newland on Contracts, 539. In the 
case of Osgood against Franklin. 2 J. C. Rep. 24, Chan. Kent says, 
“the doctrine is settled, that in setting aside contracts on account of in- 
adequate consideration, the ground is fraud, arising from gross inequal- 
ity.” Unless the inadequacy does of itself, ex evidentia rerum, prove 
fraud, the rule is, says Chief Baron McDonald, that inadequacy by it- 
self, has not the weight suggested. If indeed advantage be taken on 
either side, of the ignorance or the distress of the other, it affords a 
new and distinct ground, not applicable to this case, and a very great 
inadequacy may form a presumption of oppression. 1. Wighticks Rep. 
28, 29, Cows vs. Heaps, 3 Ves. & Bea. 117. The same doctrine is 
maintained in the case of Nelson vs. McDonald, 6 J. C. Rep. 211. 
These principles when applied to the circumstances of the case now 
under consideration, would warrant us in extending some relief against 
the oppressive contract, into which Fresh has been forced by his pecu- 
niary embarrassments and distress. The great inadequacy of the price 
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received for the three slaves, being less by $1200 than their real value, 
the fact that a large and valuable landed estate, on which great sums of 
money had been expended, was on the eve of being sacrificed—that the 
defendant had the complainant in his power by virtue of a deed of trust, 
the money secured by which it apppears from the evidence, was then, 
or in a short time due—the misunderstanding of the parties in relation 
to the nature of the contract, are circumstances which wuuld justify a 
courf of equity in setting aside this conveyance. 

As to the objection, that the prayer of the bill is not for this species 
of relief, it may be answered, that there is a prayer for general relief, 
under which a court will make any decree warranted by the allegations 
and proofs in a cause. The allegations of the bill afford an ample jus- 
tification for this course. The case of Hepburn & Dundas vs. Dunlop, 
&c., 1 Wheaton 179, is one showing the liberality of courts in extend- 
ing relief under the general prayer. 

The decree of the court below is reversed, and it is ordered, ad- 
judged and decreed, that William H. Holmes, the defendant deliver up 
to James Fresh, the complainant, the said three slaves, viz: Abram, 
Ben and David, so soon as the said Fresh shall pay to him the sum of 
six hundred dollars; and that the said Holmes deliver to the said Fresh, 
the.said bill of sale, to be cancelled, and that Holmes pay the costs of 
this suit incurred in the court below, and that Fresh pay the costs in 
this court. 





MORROW & HARRISON vs. SHEPHERD. 


1. A party cannot be compelled te dismiss his suit for failing to give security for costs, un- 
til an order to that effect is made. 


2. The security in a replevin bond, is not bound for the costs of the suit. 
ERROR to Howard Circuit Court. 


Topp & Haypey, for the Plaintiffs. 


The plaintiff insists upon these points : 
1. It was against law to enter a non pros., ot non-suit the plaintiffs 
without a rule absolute to give security for costs. 
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2. The bond given upon the replevin, was sufficient to secure all 
damages and costs. 

3. The court should have set aside such non pros. on motion. 

4. The court erred in amending the judgment at a subsequent term, 
against the security in the replevin bond. 

5. There was nothing in the record to amend by. 

6. Such judgment could not be made after the {erm when the origi- 
nal judgment was entered. 

7. The party had no notice of the motion to amend. 


Leonarp & Criarkx, for Defendant. 


The counsel for the defendant will rely, in support of the circuit 
court’s judgment, upon the following 


POINTS AND AUTHORITIES.. 


First. The security in the replevin bond is liable as well for the 
costs, as for a return of the property, and the payment of the damages. 
The costs are incident to the recovering of the property, and all who 
are liable to the recovery, are liable for the costs. Rev. Stat. of 1835, 
528, title Replevin, sec. 8 & 9. 

Second. The omission to enter up the judgment against the security 
in the replevin bond for the costs, as well as for the property and dam- 
ages, was a mere clerical mistake, and was amendable at a term sub- 
sequent to that in which the final judgment was entered. See Ist Cow. 
189, the People vs. McDonald & Dobbs; R. 8S. 1835, title Practice at 


law, article 6, sec. 7 & 8. 
Third. There was no necessity for the security to be in court, to 


enable the court to make this amendment, and if there were any such 
necessity, he will have been considered to have been there, for the pur- 
pose of this amendment. 14 Peters’ U. S. Rep. 155. 

This suit was not dismissed for want of security for costs, nor was 
any application made by the plaintiff to set aside the non-suit, and the 
ground that the court had dismissed the suit for want of security for 
the costs. 


Tompxins, J., delivered the opinion of the court. 


Willis B. Morrow brought an action in the circuit court of Howard 
county, against James Shepherd, to recover two slaves claimed by 
Morrow. Benjamin Harrison was security for Morrow on the bond, 
which the statute required him to give before the execution of the writ 
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of replevin. The circuit court gave judgment in favor of Shepherd, 
to recover against Morrow, and Harrison his security in said bond, the 
said negroes, or their value, and double damages. 

At a subsequent term, the cefendant’s counsel moved to amend the 
judgment for costs before entered up against Morrow, by entering up a 
judgment against Morrow, and Harrison his security in the replevin 
bond, for cests in this cause. The court permitted the judgment to be 
so amended. 

The bill of exceptions shows that the defendant moved the court to 
dismiss the cause, because security for costs had not been given by the 
plaintiff, according to the order of the court. On the making of this 
motion, the plaintiff was called, and was non-suited, and he then mpved 
the court to set aside the non-suit, because the rule on the plaintiff to 
give security for costs, was illegal, and the bond given on suing out the 
writ of replevin, secured the defendant in all the costs of this suit. 
This motion was overruled. The entries on which this motion of the 
defendant to dismiss the plaintif€’s suit is grounded, are as follows, viz : 

“Shepherd ads. Morrow, in the Howard circuit court, June term, 1841. 

‘The defendant moves the court for a rule upon the plaintiff to give 
security for costs in this cause, for the following reasons: The plaintiff 
is unable to pay the costs of the suit. 

“‘At the succeeding term of October the defendant by his attorney, 
moved the court to dismiss the suit, no security for costs being given by 
the plaintiff in accordance with a rule entered herein at the last term 
of this court. Whereupon the said Morrow being called, comes not, 
nor doth he prosecute further his said action against said Shepherd. It 
is therefore considered,” &e. 

No rule or order of the court appears on the record, requiring Mor- 
row to give security for costs. The defendant’s motion for such rule 
appears on record, but no rule or order to that purpose was entered up. 
Therefore, for the present purpose, it is quite immaterial whether or not, 
it be illegal to make such an order. 

The 5th section of the act regulating the action of replevin, requires 
that no writ of replevin be executed, until the plaintiff enters into a 
bond to the officer to whom the writ is directed, with sufficient security, 
in double the value of the property, to be ascertained by the officer, 
conditioned that he will prosecute the suit with effect, &c., make re- 
turn of the property, if return thereof be adjudged, and keep harmless 
the officer touching the replevying the property. Sec. 5th 

The 8th section provides, that if the plaintiff in replevin fails to pros- 
ecute his suit with effect, and without delay, the court, or jury, shall 
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assess the value of the property taken, and the damages for the use of 
the same, from the time of suing for the same until the return thereof 
shall be made as in other like cases. 

The 9th section directs that in such ease, the judgment shall be 
against the plaintiff and his securities, that he return the property, or 
pay the value so assessed, and also pay the double damages assessed 
for the detention of the property. See pages 526-7, of the Digest of 
1835. 

It is by the 9th section that the court is authorized to give judgment 
against the plaintiff and his sureties. But for the provisions of that 
section, the defendant would be compelled to sue on the bond, to reco- 
ver the value of the property taken, and the damages for the use of the 
same, &c., against the security im the bond. 

This ninth section directs that judgment shall be given for the value 
of the property, and the double damages assessed. So far, the law di- 
rects that the judgment shall go, but the defendant asks judgment for 
costs, too. For costs, tlhe statute does not direct that a judgment shall 
be given against the security. Without the authority of the statute, no 
judgment could be rendered in this aetion against the security in the 
replevin bond; the court, then, cannot be required to transcend the 
power granted by the law, and make the security in this bond liable in 
this action for the costs of the suit. The 5th and 6th sections of the 
act concerning costs, gives costs to the successful parties in the record. 
Digest of 1835. Harrison was surety in the replevin bond, and no 
party to this record. 

The circuit court then committed error: 1st, In compelling the plain- 


tiff, Morrow, to suffer a non-suit for failing to give security for costs,’ 


when no order to that effect had been made; and 2d, in rendering judg- 
ment for costs againt the security in the replevin bond. 
Judgment reversed and cause remanded. 





LITTLE vs. MERCER. 


1. An action of debt will not lie for the non-performance of a contract under seal, if the 
damages are unliquidated, but w.lF lie On a covenant to pay a sum certain even where 
secured by a penalty, 


2. A person who is prevented by the other party from completing a contract, is entitled to 
recover as if the contract were completed: be cannot abandon the contract and sue on a 
quantum meruil. 
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3. Although a declaration be defective in the queritur, if it contain a statemert of the cause of 
action sufficient to apprise the defendant of the nature and extent of the grievance he 1s 
to defend, it is sufficient. 


4. An allegation that “defendunt h'nd r.d and prevented the pluiniiff from completing the work, 
by throwing down a puri,” is sufficient. 


ERROR to Platte Circuit Court. 


Jones, for Plaintiff. 
POINTS AND AUTHORITIES. 


1. That Mercer, by interfering with the work against the consent of 
Little, and throwing off the stone from the abutment, where they had 
been placed by him for the purpose of constructing the work, is such an 
act of forcible prevention, as discharged him from the performance of 
the contract. 6 Mo. Rep. 160, and authorities there cited. 

2. That Little was entitled to recover the value of the work done by 
him on the abutments, on the common counts, Mercer being the cause 
why the contract was not performed. 


Leonarp & Bay, for Plaintiff. 
POINTS AND AUTHORITIES. 


1. The first, or special count in the plaintift’s declaration is bad. 
Debt will not lie for the non-performance of a vontract under seal, 
where the damages are unliquidated. The amount which the plaintiff 
might be entitled to recover, would depend upon the opinion of a jury, 
and is entirely uncertain. 1 Chitty Pl. 124, 128, 7th Am. ed.; 1 Saun- 
ders on PI. 404. Covenant was the proper form of action, 1 Chitty 
P. 134. 


2. The first count is also bad, because the plaintiff has not declared 
upon any debt due to him from the defendant; also, because he has not 
shown any sufficient excuse for not performing his contract. 


3. The evidence offered under tle common counts was properly re- 
jected: the plaintiff could not waive his agreement, and recover under 
the common counts for work and labor. Clendennin vs. Paulse], 3 Mo. 
Rep. 166, 2 ed.; Helm vs. Wilson, 4 Mo. Rep. 41. 
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Naprrton, J. delivered the opinion of the court. 


This was an action of debt, upon a sealed instrument, to recover the 
price agreed to be paid to plaintiff, for building the abutment of a bridge. 
The declaration contained a special count upon the covenant, and the 
common counts. 

This covenant between the parties which is set out in the declaration 
was about as follows: the plaintiff agreed to put up two abutments, in 
a style and manner particularly described ; the defendant furnishing the 
materials, stone, lime and sand, and to be finished by the 25th Decem- 
ber, 1842; in consideration whereof, the defendant agreed to pay $1700; 
eleven hundred to be paid on the completion of the work, and six hun- 
dred on the first of September, 1843. It was further agreed, that if any 
change should be determined on by the county court, or bridge com- 
missioner, the plaintiff was to conform his work to such changes, at a 
price duly proportioned to the contract price heretofore agreed on. 

The first count in the declaration sets forth this agreement in sub- 
stance, and averred, that an alteration was on the 4th August, 1842, 
agreed upon between the county court and the defendant, and that he 
did, on the 5th August, 1842, commence said work according to the 
terms of said indenture, and alteration aforesaid, under the direction 
and superintendence of the bridge commissioner, and was proceeding 
to finish and complete the same according to the terms of said inden- 
ture and alteration aforesaid, and was then and there ready and willing 
to do and perform said work, and would have finished and completed 
the same according to the terms of said indenture and alteration afore- 
said, but that he was hindered, delayed and prevented from finishing 
the same, by said defendant, then and there violently, wilfully and forci- 
bly throwing down off of, and from the said eastern abutment, a large 
quantity of stone, to wit: ten perch, into the river, against the consent 
and will of the said plaintiff, and which stone said plaintiff had placed 
at and upon said eastern abutment, for the express purpose of construct- 
ing the same, according to the terms of said indenture, &c. Whereby 
an action accrued to the plaintiff, to demand and have from the defend- 
ant, the said sum of $1700; yet the said defendant, though often re- 
quested, &c., &c. 

To this declaration, the defendant specially demurred ; but at a sub- 
sequent term of the court withdrew his demurrer, and filed seven pleas. 
1, Vin est factum. 2, as to the common counts, ni debit. 3, That 
plaintiff did not perform and complete the stone work of said abut- 
ments, according to the terms of said agreement, nor was he hindered 
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and prevented from so doing, by said defendant, as alleged, &c. 4, 
That plaintiff did not perform a part of said stone work, as by the 
agreement and alteration he was to do, nor was he prevented from do- 
ing the remainder thereof, as alleged, on or before the 25th December, 
1842, &c. 5. The plaintiff did not put ten perch of stone on the east- 
ern abutment, for the purpose of building the same, and that said de- 
fendant did not throw the same down into the river, &c. 6. That said 
plaintiff did not perform said stone work, nor any part thereof, as he 
was by said indenture bound to do; but 0. the contrary was so lazy and 
negligent, that when said 25th Dec., 1842, arrived, he had not comple- 
ted one-fourth part thereof, nor was he hindered or delayed by said de- 
fendant, &c. 7, Nil debit, generally, to the whole declaration. 

Plaintiff took issue on the first, and demurred to the other pleas, set- 
ting forth the causes of demurrer specially. Upon this demurrer, the 
court held the first count of the declaration insufficient, and overruled 
the demurrer of the plaintiff to the second plea, and sustained the de- 
murrer to the seventh plea. No disposition was made of the 3d, 4th, 
5th and 6th pleas. The plaintiff went to trial on the common counts, 
and offered the sealed agreement, heretofore referred to in evidence, 
which was excluded. The plaintiff then offered to prove that he had 
done work on the abutments worth five hundred dollars; and that de- 
fendant had neglected to dig out, and prepare the foundations for the 
abutments, in time for the plaintiff to finish his work before the 25th 
December, 1842; and that defendant had prevented plaintiff from com- 
pleting the said contract, by throwing down one of the abutments, &c, 
All this testimony the court rejected, and the plaintiff took a non-suit, 
and moved to set it aside, which motion the conrt overruled. The 
plaintiff excepted, and brings his case here by writ of error. 

The principal questions rising on the record, are: 

Firs’, Will the action of debt lie; and 

Second, If so, is the declaration good on general demurrer; and 

Third, Was the evidence offered admissible under the common counts. 

The position assumed by the counsel for the defendant, that an action 
of debt will not lie for the non-performance of a contract under seal, 
where the damages, are unliquidated, is believed to be indisputable; but 
it is equally well established, that an action of debt, as well as cove- 
nant, will lie for the recovery of a sum certain, due by covenant. Even 
where the performance of the covenant is secured by a penalty, the 
plaintiff may at his election, sue for the penalty, or for the rate agreed 
upon in the covenant. Thus, in Ingledew vs. Crips, (1 Salk. 658,) the 
defendant covenanted to pay the plaintiff so much per hundred for every 
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hundred stacks of wood in such a place, and bound himself in a penalty 
for the performance, the plaintiff brought debt for a sum exceeding the 
penalty, and the action was sustained. The court said that the plaintiff 
may have covenant or debt, at his election, for the rate being certain 
when the defendant has the wood, the agreement becomes certain for 
which debt lies. Had the plaintiff in this case performed his covenant, 
there can be no doubt that he could have maintained an action of debt 
for the price agreed to be paid him for his services. But if he is pre- 
vented from performing his covenant by the act of the defendant, how 
will that circumstance affect his remedy? Will he be at liberty to treat 
the covenant as though it was performed, and go for the whole consid- 
eration; or must he resort to his action of covenant, and be allowed 
such damages for the work he has done, and tor the inconvenience and 
expense he has been put to ? 

It seems to be settled, at least in our courts, that where there is an 
express contract unrescinded, and unexecuted, a plaintiff who has done 
work under such a contract, cannot abandon the contract and sue on a 
guantum meruit. If he recover at all, he must recover on the con- 
tract, and if the contract be under seal, his form of action must be 
adapted to a contract of this character. Clendennin vs. Paulsel, 3 
Mo. Rep. 230; Helm vs. Wilson, 4 Mo. Rep. 43; Crump vs. Mead, 3 
Ibid. 283. 

In Clendennin vs. Paulsel, the court said that “‘if the defendant pre- 
vented the plaintiff from fulfilling his contract, then he may sue on the 
covenant and allege the prevention, and will be entitled to his money 
as if he had performed the covenant.” In Helm vs. Wilson, which 
was a later case, the court observed: “It is a general 1 ule of law, that 
a contract must be performed according to its terms, before the party 
can have any right of action. This rule, however, is subject to some 
qualifications. One is, that “if the other party will prevent the execu- 
tion of the agreement, that the action will lie, and the plaintiff’s right 
to recover is as complete as if the contract had been fully executed.” 
In another part of the same opinion, the court declare, “that in such 
cases, the plaintiff may recover the worth of the labor at least, or he 
may recover for the whole as if performed.”, The case of Labeaume 
vs. Hill & Kees, proceeded ona different principle. That, and the 
case of Linningdale vs. Livingston, 10 John. 36, were based upon 
the doctrine in Keck’s case, cited and approved by Butler, that when 
a man does work for another, under a special agreement, but not 
done in time, or manner called for by such agreement, he shall recover 
forthe work done upon a guantum meruit. These cases seem to have 
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been occasionally misunderstood or misapplied, and the doctrine has 
been questioned or denied. Certainly the doctrine is to be understood 
with reference to the facts of each case, and with certain qualifications. 
It supposes a performance of the contract, with variations from the 
same, probably with the assent of both parties, or an extension of the 
time within which the agreement was to be performed with the like 
assent. Such was the understanding of the case of Linningdale vs. 
Livingston, by Judge Spencer, as he declares in the subsequent case 
of Jennings vs. Camp, and so understood, the principle is unexcep- 
tionable. 

It is, however, unnecessary to enter into any examination of the dis- 
tinction taken. It is at least certain, that if the authority of Paulse| 
vs. Clendennin be observed, the plaintiff could sue on the covenant, 
and recover the contract price of the work, as though it had been com- 
pleted. 

The next question concerns the sufficiency of tbe declaration on 
general demurrer. The first objection taken is to the querdur in the 
declaration. The declaration commences in these words: “J. L. com- 
plains of T. W. M. in a plea of debt, for whereas, &c., &c.”” The 
usual form is departed from, and no sum whatever is stated. In the 
court of Kings Bench, where the proceedings are by bill, Lord Lough? 
borough held that the qguerztur might be rejected as superfluous; Lord 
vs. Houston, 11 East. 62. Even in the common pleas, where the sums 
declared for, exceeded the sum in the writ, itis only a matter of abate- 
ment, and cannot be pleaded in bar. McQuillen vs. Cox, 1 H. BI. 249. 
According to our practice, the declaration accompanied the summons, 
and constitutes the first step in the institution of a suit. It is certainly 
necessary that it should contain a sufficient statement of the plaintiff ’s 
cause of action, to apprise the adverse party of the nature and extent 
of the grievance which he is called upon to defend, and that this state- 
ment should conform substantially to the established forms of pleading. 
The latter part of the declaration now under consideration contains 
what is sufficient fully to apprise the defendant of the character of the 
demand, and is in the usual form. 

The second objection made to the declaration is that the plaintiff does 
not allege any sufficient excuse for not performing his contract The 
Plaintiff avers that he had commenced, and was proceeding to finish the 
work, according to contract, but was hindered by the defendant 
hrowing down from the eastern abutment, a large quantity of stone, to 
wit: ten perch, which had been placed there for the purpose of con- 
structing the same. This is surely a sufficient act of prevention. The 
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plaintiff did not contract to build the wall more than once, or to rebuild 
it, as far as it might be thrown down by the defendant. It was impos- 
sible for him to proceed in the work without replacing the rock which 
had been thrown down, and that he was not bound to do. 

In relation to the evidence offered under the counts of ¢ndebitatis as- 
sumsit, it was not admissible, according to the decision of this court in 
Clendenin vs. Paulsel. 

Judgment reversed and cause remanded. 





GRIGG & FINCH vs. BODRIO. 


. A party who is liable to be called on as a witness, by his adversary, in a justices’ court, 
is equally liable in the circuit court on an appeal. 


2. Where there are more than one plaintiff or defendant to a suit, originating in a justices’ 
court, and the testimony of such parties is desired, all should be required to testity. The 
testimony of those required to testify, or in the event of their refusal, then the testimony 
of the opposite party caa only be used against such as are called upon to testify. and i8 
no evidence against the others. 


APPEAL from St. Louis Court of Common Pleas. 


Napron, J. delivered the opinion oi the court. 


Bodrio sued Grigg & Finch, before a justice of the peace, on an ac- 
count for work and labor, amounting to ninety dollars. A verdict was 
given in his favor for eighty dollars, before the justice, and a judgment 
accordingly, from which Grigg & Finch appealed. In the court of 
common pleas, Bodrio obtained a verdict for $97 22, and a judgment 
was rendered for the amount, and costs. From this judgment an appeal 
is taken to this court. 

On the trial before the court of common pleas, the plaintiff failing to 
make out his case, called upon one of the defendants, Grigg, who had 
been regularly subpcenaed for that purpose, and who had testified upon 
the trial before the justice. Grigg not appearing, the court permitted 
the plaintiff himself to testify. To this the defendant excepted. 

It appeared from the testimony of the plaintiff, that in December, 
1842, he commenced the manufacture of smut machines for the defend. 
ants; that the bill upon which this. suit was instituted was correct 5 
that the defendants owed him more than one hundred dollars on account 
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_ of his work, but in order to bring the amount within the jurisdiction 
| of the justice, he had reduced it to ninety dollars; that the plaintiff 
was to be allowed whilst employed in making smut machines, two dollars 
and fifty cents per day, and was to be paid whilst the machines progress- 
ed enough to support his family, the balance out of the proceeds of the 
sales of the machines ; that defendants sold two machines whilst plain- 
tiff was in their employment, one for $150, and the other for $175 ; that 
defendants failed to furnish plaintiff with money enough to support his 
family ; that plaintiff was discharged by defendants. 

The defendants then offered testimony to show that the plaintiff whilst 
employed by the defendants in the manufacture of smut machines, pro- 
posed to form a partnership with others, for the manufacture of similar 
machines. 

The court directed the jury to disregard the testimony relative to 
propositions of partnership from the plaintiff to others, and instructed 
them that the plaintiff was entitled to recover the amount of wages 
agreed upon, if they believed there was such an agreement, and with- 
out reference to any misrepresentations, as to the value of the machines, 
or any proposals for partnership with others, &c. 

No particular objections have been suggested to the instructions of 
the court, nor have any occurred to the court in looking over the record. 
The principal error assigned, and the only one we presume, designed to 
be urged, is the permission given to the plaintiff to testily in his own be- 
half. This point is not without difficulties, depending as it does, entire- 
ly upon the construction of a statute, the language of which might ad- 
iit of a construction either way. 

The 16th and 17th sections, of the 5th article of the act concerning 
justices’ courts, authorizing either party to a suit on a contract, to have 
the opposite party sworn, andif the opposite party refuses to testify, 
or being subpeenaed, refuses, or fails to attend the trial, the party so 
appealing to his adversary, is allowed to testify in his own behalf. But 
it is provided that after either party testifies, no other evidence in re- 
lation to the matter is admissible. 

The first question which presents itself is, whether this rule of evi- 
dence is at all applicable in the circuit court? In the case of Martien 
vs. Burr, 5 Mo. Rep. 103, the court alluded to this question, but de- 
clined giving any opinion about it. We do not see any reasonable 
grounds for questioning this practice. When a case originally tried 
before a justice of the peace, is transferred to the circuit court, and is 
these tried de.novo, the trial in the circuit court must necessarily be 
conducted upon the same principles which govern in the trial before 
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the justice. Whatever rules of evidence may therefore be prescribed 
by the statute, for the regulation and conduct of suits before the jus- 
tice, must prevail in the appellate court to which suits are removed, and 
in which the party appealing gets merely the benefit of a new trial, be- 
fore a more enlightened tribunal, without deriving any advantage from 
the errors which may have been committed to his prejudice by the ma- 
gistrate. 

We will take it for granted then, that if the provisions of the statute 
authorized the plaintiff to testify before the justice, the same circum- 
stances would have warranted his admission in the court of common 
pleas. The question then recurs, is this a case within the statute ? 

The statute allows either party to rely, if he chooses, upon the con- 
science of the adverse party. This is obviously founded upon the 
principle, that the interest of the party thus appealed to, is decidedly 
against the party calling him, and if he testifies favorably to the party 
calling him, he is testifying against his own interest; if unfavorably, 
there is an end to the matter, as the plaintiff by caliing him, admits his 
credibility and integrity. If the party so called on, refuses to testify, 
or fails to attend the trial, then the party calling him is permitted to 
make out his case by his own testimony. And this is clearly a mere 
incidental, or conditional privilege extended to him, on account of the 
conduct of his adversary, which affords a reasonable presumption from 
his silence, that his refusal to testify, arises froma consciousness that 
he cannot consistently testify to any thing favorable to himself. 

So far this statute is plain enough: the difficulty arises in applying 
the provision to cases where there are several parties, on either side. 
Can the admissions of one defendant cperate against his co-defendants, 
or which is the same in effect, will the absence, pr refusal to testify, of 
one defendant, let in the evidence of the plaintiff? And if so, will 
such evidence be permitted to affect his co-defendants ? Such a doc- 
trine is certainly very repugnant to the general law of evidence; and 
unless it be very apparent that it was the intent of the Legislature to 
introduce this change, it would hardly be the duty of the courts to 
adopt such a construction. The law uses the word partly in its col- 
lective sense, as embracing all the individuals standing in the attitude 
of plaintiffs or defendants, and full effect will be given to the terms of 
the law, if the operation of the testimony admitted, be confined to the 
party who has been summoned and fails to attend, or who attends but 
refuses to testify. The testimony of the plaintiff in the present action, 
may have been admissible against Grigg, the defendant, who had been 
subpoenaed, just as the testimony of Grigg himself, would have teen 
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evidence against himself; but neither the letter or policy of the statute 
requires us to hold, that such testimony should have any influence 
against Grigg’s co-defendant, Finch. 

Where then there are several parties on the same side, it is the duty 
of the party desiring to avail himself of the privilege conferred by this 
statute, to summon all of the adverse parties, and his right to testify 
himself, must depend upon the failure of some one of the parties sum- 
moned to attend the trial, or the refusal of some one of them to testify. 

The case of Levy vs. Hawley, (8 Mo. Rep. 511) is not entirely like 
the present. Inthat case, James Edgar, against whom a judgment 
had gone, from which he did not appeal, was called on by the plaintiff 
to procure a judgment against Levy, who had been his co-defendant 
before the justice. Levy had summoned Edgar, and been permitted to 
sever from himin the appeal. So that the result of the trial in the 
circuit court, could inno way diminish Edgai’s responsibility. Perry 
vs. Block, (1 Mo. Rep. 342.) The witness was manifestly interested 
in making levy share his responsibility, admitting as he had done, that 
he himself was at all events liable. The remarks of the court, how- 
ever, in deciding against the admissibility of the witness were applica- 
ble to the facts now presented, and we still think, as we did then, that 
it was not the design of this statute, to permit the statements of one 
defendant to be used either directly or incidentally, to the prejudice of 
a co-defendant. 

Judgment reversed, and cause remanded. 





FINNEY, ADM’R. OF McCALISTER, vs. THE STATE, TO THE USE OF ESTISS. 


1. A plea alleging that suit was not brought within three years after the grant of letters of 
administration is bad. It should allege that the cause of action had aecrued more than 
three years before suit brought. 


2. A cause of action accruing after the grant of letters of administration, the limitation of 
three years only begins at the time the right of action accrued. 


3. The county court is authorized to revoke the appointment of a guardian for non-residence 
in the State, although the statute which makes this a cause for removal, be passed subse- 
quent to the appointment of a guardian. 


4. A trustee is bound to comply with the statutory provisions affecting the duties incident {o 
the trust, as they are enacted. 
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5. An order of a county court removing a guardian, and appointing his successor, is equiva- 
lent to an order to pay over any money in the hands of the one removed, to his successor, 
and he is bound to take notice of the order. 


6, In a suit against the executor or administrator of a guardian who had been removed, for 
money not paid over to his successor, the judgment must be de bonis tesiatoris, and not 
de bonis propriis. . 


APPEAL from St. Louis Circuit Court. 


Gamsie & Barss, for Appellant. 


POINTS AND AUTHORITIES. 


In behalf of the appellant, the following propositions are advanced: 

1. The demurrer of the defendant, to the replication to the first plea, 
ought to have been sustained; the replication (infancy) was bad; the 
plea (limitation) was good. But if the plea were ill, still the declara- 
tion was bad. 

2. The demurrer of the plaintiff to the 3d and 4th pleas of the de- 
fendant, ought to have been overruled. Each one of said pleas was 
good, and if not, the declaration was bad. 

3. The instruction moved, on the part of the defendant, and refused 
by the court, was a lawful, and proper instruction, and ought to have 
been given. 

4. The motion for a new trial ought to have been granted, because 
the verdict was wrong, both in law and in fact. 

5. The judgment as it is of record, is obviously wrong; it is for the 
penalty of the bond, $3600, and also for the damages assessed on the 
breach, $1799 89, and costs, and execution is awarded for the latter 
sum, although the defendant is an administrator. 


Pouk, for the Appellee. 
Napton, J., delivered the opinion of the court. 


This was an action of debt upon a bond given by Joseph Edmondson, 
as guardian of Edward T. Estiss, with John H. Gay and Alexander 
McUCalister, as securities, conditioned that the said Edmondson would 
well, and truly, and faithfully discharge the duties of his office, as guar- 
dian, according to law. The suit was instituted against the appellant, 
Finney, the administrator of McCalister, one of the sureties. The 
breach assigned is, that after the execution of said bond, to-wit: on 
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the 15th June, 1840, the said guardianship of the said Joseph Edmond- 
son, was revoked by the county court of St. Louis, the said court 
having competent jurisdiction and authority therefor, that before, and 
at the time of such revocation, there was in said guardian’s hands 
the sum of $1788 17, the property of said minor; that Meredith Mar- 
tin was in due form of law, appointed guardian, &c., and that although 
the said Joseph should have immediately paid over to said Meredith, 
the sum of $1788 17, after the revocation of his letters as aforesaid, 
yet though often requested, he has not yet paid, &c., &c. 

The defendant pleaded: 

1. That the demand was not exhibited for allowance within three 
years after the grantipg letters of administration. 

2. That the guardianship of said Edmondson was not revoked by any 
lawful autharity. 
| 3. That the said guardianship was not revoked by the county court of 
St. Louis, for failing to give supplementary security, or for any other 
good cause. 

4. That said Edmondson had not at the time mentioned in the decla- 
ration, in his hands, the sum of $1788 17; and, 

5. That said Edmondson was not at any time before the commence- 
ment of this suit, ordered by the county court of St. Louis county, or 








| any court having jurisdiction, to pay over to the said Martin, any mo- 
° | ney in his hands of the estate of said Estiss, &c. 
| To the first plea, the plaintiff replied, the infancy of Estiss—to which 
- 4 replication the defendant lemurred, and the court overruled the demur- 
rer. The plaintiff demurred to the third and fifth pleas, and the court 
’ sustained the demurrer. On the second and fourth pleas issue was 
' joined, and they were found for the plaintiff, and damages assessed 
i at $1799 87, and judgment rendered against the plaintiff for the penal 
sum in the bond, and damages aforesaid and costs de bonis propriis. 
At the trial the plaintiff gave in evidence the records of the county 
court of St. Louis county, showing the appomtment of Edmondson, i] 
as guardian, his settlement with the county court, showing a balance | 
against him of $1768 17, his removal from office on account of his 
sod being a resident of Illinois, the appointment of Martin, &c. The 
cr | defendant moved for the following instruction: “The cuunty court , 
Id of St. Louis county had not the absolute power, at its discretion, to 
T- | remove Edmondson from the guardianship of E. T. Estiss. The 
at, court could not remove him, except for such cause as the statute 
he points out. And if the jury believe from the testimony, that said 
on | Edmondson was removed for no other cause than that he lived in [ili- 
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nois, the removal was unlawful, and they ought to find for the de- 
fendant.”” This instruction was refused; a new trial was applied 
for, and the motion was overruled, and exceptions duly taken and 
saved, to the several opinions of the court, in the progress of the 
cause. 

The first error assigned is, the action of the court in overruling 
the demurrer of the defendant to the plaintiff’s replication to the first 
plea. 

Admitting that the appellant is right in supposing the replication to 
be bad, yet if the plea is bad, the court committed no-error in over- 
ruling the demurrer. The plea alledges that the suit was not brought 
within the three years after the granting of letters of administration. The 
statute directs that all demands against an estate shall be presented for 
allowance within three years from the date of letters of administration. 
It seemed from the declaration, that more than three years since the 
date of the letters of administration upon McCalister’s estate had 
elapsed, before any breach of the bond signed by McCalister had occur- 
ed; and of course there was no demand against the estate during that 
period. Unless therefore McCalister’s death is to be considered an 
extinguishment of his liability on his bond, for any breaches occuring 
subsequent to that event, the plea cannot be good. We have heretofore 
intimated that so literal a construction of the statute would not conform 
to the general principles of justice, and that cases like the present are 
not within the rule. The plea should have set forth, that the cause of 
action-had accrued more than three years before suit. Miller vs. Wood- 
ward & Thornton, 8 Mo. Rep. 169; State, to the use of Menard, vs. 
Pratte & St. Genome, Ib. 286. But it is contended that the declaration 
is bad; first, because the guardianship of Edmondson was not revoked 
legally; and secondly, because no order of the county court is set forth 
requiring Edmondson to transfer the money in his hands, to his succes- 
sor; and thirdly, because there was no notice and demand before suit 
brought. 

The two first objections involve the same questions which arrise in 
considering the action of the court, in sustaining the demurrer to the 
third and fifth pleas. 

The 1dth section of actof Feb. 11, 1839, provides that no person, other 
than a resident of this State, shall be appointed a guardian; and if any 
guardian remove from this State, his appointment shall be revoked, 
and proceedings had as in other cases of revocation. The declaration 
alledges that the guardianship of Edmondson was revoked by the county 

court of St. Louis county, the said court having competent authority 
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and jurisdiction for that purpose. There can be no substantial objec- 
tion to this allegation of the declaration; but the third plea sets up as a 
defence, that Edmondson’s guardianship was not revoked for failing to 
give supplemental security, or for any good cause, and as the argu- 
ments to sustain this plea are the same which are relied on to show 
the insufficiency of the declaration, they may as well be considered 
here. If the revocation was made legally, it is immaterial what the 
cause may have been; whether it was a failure to give security, ora 
removal from the State. The legality of the order of the county court 
which revoked Edmondson’s guardianship, was put in issue by the 
second plea, and the third plea appears to rest on the hypothesis, that 
the guardian could not be removed, because of his removal from the 
State, and the argument is, that the act of 1839, was not designed to 
be retrospective, but only to apply to guardians appointed subsequently 
to its passage. We are unable to see any objections to the construc- 
tion of the act of 1839, given to it by the county court of St. Louis 
county. There is nothing retrospective in the operation of the law, 
which declares that after its passage, a removal from the State shall be 
one of the causes which shall authorize the courts to remove guar- 
dians, whether they have been appointed before or since the passage of 
the act. Such a law does not divest any vested rights. Whoever 
accepts a trust of this character, does so with a knowledge that he 
must comply with the statutory provisions regulating the duties inci- 
dent to the relation which he assumes, and that he must continue to 
comply with such requisitions as may at any subsequent time be made, 
so long as he holds on to the trust. The guardian is now required to 
make annual settlements, he may be required to make them quarterly 
or monthly. A hundred other changes may be made in his official du- 
ties, and he is bound to comply with them. No hardship arises from 
this, for he can if he thinks the trust burdensome or unprofitable, at any 
time relieve himself of the burden. The plea was therefore bad, and 
the declaration, in this particular, manifestly sufficient. 

The second objection to the declaration is, that it contains no aver- 
ment of any order of the county court requiring Edmondson to pay over 
the moneys in his hands, upon his removal from the guaidianship. The 
same matter is set up in the fifth plea. In the case of Hill & Keese, 
vs. Chouteau, 1 Mo. R. 732 (Rep. 526) which was an action upon an 
administrator’s bond, this court was of opinion that the creditor was 
not obliged to establish his demand in the county court, before pro- 
ceeding upon the bond. The court observe that if the administrator 
has not duly administered, his bond is broken, and whenever that fact 
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is established, either by the records of the county court, or by any other 
competent proof, he is entitled to recover. In principle it is difficult 
to see any distinction, so far as this point is concerned, between an ad- 
ministrator and a guardian. 


But it seems to be thought that an order of the county court was ne- 
cessary to authorize Edmondson to pay over tle moneys in his hands to 
his successor. The order which removed Edmondson, also appointed his 
successor, and of this order he must be presumed to have had notice. 
Upon his removal from office, he was in possession of moneys which he 
had no longer a right to retain. The order of removal was of itself 
equivalent to an order to pay over to his successor. Were it not so, it 
would certainly devolve on the plaintiff to show a demand and refusal, 
upon the general principle that a fiduciary holder of money, with no 
fixed time of payment, is entitled to notice and demand, before he can 
be liable by suit. The order of removal in this case, we consider a suf- 
ficient notification, there being no statuary provision requiring, as in 
the case of administrators, any further order, and this view of the case 
disposes of the third, as well as the second objection to the declaration. 

The third and fifth pleas have been considered. ‘The judgment be- 
ing clearly erroneous will be reversed ; and this court proceeding to en- 
ter up such judgment as the circuit court should have given, direct a 
judgment de bonis testatoris against the appellant. The appellant is 
allowed his costs. Floyd vs. Wiley, 1 Mo. R. 458. 





MATHENY vs. JOHNSON. 
1. Inan action of trover, evidence that a trial was had before a constable who had levied 
on the property, and that the jury found the right to the property to be in the plaintiff, 


that the defendants indemnified the constable and directed him to sell, and that defend- 
ants purchased the property is proper and relevant. 


2. The trespass itself is a conversion, and no demand is neces:ary in trover. 


3. The knowledge of defendants of the constable’s right to sell the property, is immaterial. 
ERROR to Platte Circuit Court. : 
Jones, for Plaintiff. 


POINTS AND AUTHORITIES. 
The plaintiff brings this cause here by writ of error, and to reverse 
the judgment of the court below, relies on the following points : 
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1. That in trespass all are principals; and those who direct a tres- 
pass, or assent to a trespass for their benefit after it is done, are equally 
liable with those who actually commit it; 7 Mo. Rep. 175. The evi- 
dence, therefore, that defendants indemnifie the constable, and com- 
pelled him to sell said property, after a trial of the right thereof between 
them and plaintiff, was improperly excluded by the court, because the 
evidence went to show a conversion of the property; and that defend- 
ants did not only consent to the trespass, but were in fact the principal 
actors. 

2. That the court erred in giving the first instruction prayed by de- 
fendants, because it referred to the jury, for their determination, a 
question of law; 6 Mo. Rep. 267. 

3. That the wrongful taking, or illegal using, or misusing the proper- 
ty, would render defendants liable in this form of action ; 1 Chitty’s Pl. 
15i. The court erred, therefore, in giving the third instruction on the 
part of defendants. 

4, That if the plaintiff was the owner of the property, the sale there- 
of by the constable on execution against Henry Matheny, in favor of 
defendants, conveyed no title to defendants, even though they had no 
notice of the plaintiff’s rights. Wright’s Ohio R. p. 738. The fourth 
instruction on the part of the defendants, was therefore improperly 
given. 

5. That if defendants wished to avoid the conveyance of said pro- 
perty to plaintiff as judgment creditors of Henry Matheny, on the 
ground of fraud, then they ought to have produced their judgment, and 
having failed to produce it, they did not show thetuselves in a situation 
to defeat the sale and conveyance of said property to plaintiff. 7 Mo. 
Rep. 128. The verdict is, therefore, contrary to the law and evi- 
dence. : 

6. That the court erred in sustaining the demurrer to the second and 
third counts of the declaration. (1 Chitty’s Pl. 186, side paging. ) 


Leonarp & Bay, for defendants in error. 


POINTS AND AUTHORITIES. 


1. The demurrer to the second and third counts in the declaration 
was properly sustained, because : 

First, If those counts are in trespass, there is a misjoinder of actions; 
Cooper vs. Bissell, 16 Johns. Rep. 146; 1 Chitty Pl. 231, 236; Keay vs. 
Goodwin, 16 Mass. 1; Fairfield-vs. Burt, 11 Pick. 244. 

Second, If the counts should be considered in case, they are bad, be- 
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cause the injury complained of is direct and not consequential; Perci- 
val vs. Hickery; 18 Johns. Rep. 257; Wilson vs. Smith et al, 10 Wend. 
324; 1 Chitty on Pl. 145; Leame vs. Bray, 3 East: 593. 

Third, The execution referred to in those counts, was a lien upon the 
property levied upon from the time it was placed in the officer’s hands. 

Fourth, These counts are uncertain, confused, and mingle together 
various and irrelevant matters. 

2. The proceedings hefore the constable on the trial of the right of 
property, was properly excluded, because the verdict of the jury in 
such trials, if against the claimant, merely justifies the officer in selling 
the property, and does not determine the title, or ownership of the pro- 
perty. Justices’ Courts, R. S. 1835, p. 367,sec. 14, 15, 16. 

3. No exceptions were taken to any of the instructions, and the plain- 
tiff cannot therefore complain of the action of the circuit court in re- 
lation to them. 

4. The verdict was sustained by the evidence. 


Narron, J. delivered the opinion of the court. 


This was a special action on the case brought by Matheny, against 
the defendants in error, to recover damages for the alleged conversion of 
certain property described in the declaration. The first count of the 
declaration is trover, for the conversion of three yoke of steers and a 
wagon. Upon this count issue was taken and the trial had, in which 
the defendants obtained a verdict. The second and third counts of the 
plaintiff’s declaration were demurred to, and the demurrer sustained. 

Upon the trial, the plaintiff gave evidence, the object of which was 
to show, that the property alleged to have been converted by the de- 
fendants to their use, belonged to him. The property had been levied 
on asthe property of one Henry Matheny, (the plaintiff’s brother, ) 
and had been sold under execution against said Henry, and the defen- 
dants were the purchasers at that sale, and the plaintiffs in the execu- 
tion. The plaintiff offered to prove that a trial of the right of property 
was had between the said plaintiff and defendants, before the constable 
who made the levy, and that the jury returned a verdict in favor of the 
plaintiff, and that the defendants indemnified the constable, and com- 
pelled him to sell said property. This testimony the court rejected, 
and exceptions were taken. The defendants introduced evidence con- 
ducing to show that the property alleged to have been taken was the 

property of Henty Matheny, the defendant in this execution. 
The court instructed the jury: 
1. That if they believe the defendants came into possession of the 
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oxen and wagon, legally under execution, they must find for the de- 
fendants. 

2. If they believe that the oxen and wagon were the proceeds of H. 
Matheny’s claim, and managed in Daniel Matheny’s hands to avoid the 
demands of Henry’s creditors, they would find for defendants. 

3. Unless it was proved that defendants converted the oxen or wagon 
to their use by using them, or that a demand was made of them, they 
must find for defendants. 

4, That if defendants bought under execution, they are entitled to a 
verdict, unless it is proved that they knew at the time of the sale, that 
the constable had no authority to sell. 

5. That if they believed that plaintiff came into possession of the 
property fraudulently, &c., they must find for defendants. 

These instructions were given at the instance of the defendants. The 
court also gave the instructions asked for by the plaintiff, which are 
not material to be noticed. No exception, so far as the bill of excep- 
tions shows, was taken to the instructions; but a motion was made for 
a new trial, upon the ground thattiie court had misdirected the jury, 
and had excluded legal testimony, which was overruled, and exceptions 
taken to the overruling of this motion. The case is brought here by 
writ of error. 

The second and third counts of the declaration are in case; reciting 
the judgment, execution, trial of right of property, and sale, and aver- 
ing that by reason of said proceedings, said plaintiff was put to great 
trouble and expense, and was compelled to pay out large sums of money 
in employing counsel, &c. To these counts there was a demurrer, and 
the demurrer was sustained ; and a question arises here, whether that 
demurrer was properly sustained. This point has not been insisted on 
by the plaintiff in error; nor is it very material, in the view we take of 
the case, that it should he decided. We have, however, looked into the 
authorities cited by the counsel for the defendants in error, and incline 
to the opinion that the demurrer was properly sustained. The cases of 
Leame vs. Bray, (3 East. 593, and Scott vs. Shepherd, 2 Black. R. and 
3 Wils.) are the leading English cases on this subject; and though the 
authority of the former was questioned in Rogers vs. Imbleton, (2 Bos. 
& Pull. 117,) the distinction taken by Lord Ellenborough has not been 
overturned, and seems to be recognized in the American courts.— 
Where the injury is direct, trespass is the proper remedy; and where 
the injury is not direct, and immediate on the act done, but consequen- 
tial only, an action on the case lies. There is a class of cases in which, 
though the injury is direct, yet case and trespass have been held con- 
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current remedies, in consequence of the act being the result of negli- 
gence, or gross mismanagement; Bliner vs. Campbell, 14 John. R. 433; 
1 Chitty Pl. 127; but the present case does not fall within this princi- 
ple. Where the injury is not only direct, but wilful, trespass alone can 
be maintained. 

The second point arising on the record, is the exclusion of the testi- 
mony offered by the plaintiff in relation to the trial of the right of pro- 
perty before the constable, the result of that trial and the tender of in- 
demnity by the defendants. That the verdict of the jury upon this 
trial, was no evidence of the right of property, is quite manifest. Had 
the testimory been offered for this purpose, or for this purpose alone, 
the court would, with propriety, have excluded it. So much of the 
proffered testimony as related to the tender of the indemnifying bond to 
the constable, and requiring him to sell, notwithstanding the finding of 
the jury in favor of the claimant, was certainly competent, and may 
have been important to show the active agency of the defendants. Had 
the testimony in this view been merely cumulative, it would not for that 
reason be objectionable. The object of the testimony may have been 
to show that the defendants were trespassers, having previously estab- 
lished the right of property in the plaintiff. If so, a glance at the in- 
structions which the court gave, will show that it is very material. The 
trespass was in itself a conversion of the property, sufficient to main- 
tain the action, and no demand is in such cases necessary. 

In relation to the instructions, the propriety of which is denied by 
the plaintiff in error, 10 exception was taken to them in the course of 
the trial; though one of the grounds in the motion for a new trial, was 
the misdirection of the court, and exceptions were taken to the opinion 
of the court in overruling that motion. In a late case decided, I believe 
at the last term of this court, this was held insufficient by a majority 
of the court, and this decision may be regarded as settling this question 
of practice. I did not concur in that opinion, for reasons which it 
would be uselesss to state. In accordance with that decision, the pro- 
priety of the instructions given by the circuit court in this case cannot 
be assigned for error; butas the judgment must be reversed, and a new 
trial awarded, because of the error committed in excluding pertinent 
testimony, it may not be improper to observe, that several of the instruc- 
tions are erroneous. ‘The first instruction refers a question of law to 
the jury, and is therefore only calculated to perplex and mislead. The 
third is erroneous, as no demand is necessary, when a trespass consti- 
tutes the conversion complained of. The fourth instruction places the 
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right of recovery on the question of knowledge or ignorance on the 
part of the defendants, of the constable’s rigit to sell, a matter totally 
foreign to the issue, in trover. 

Judgment reversed and cause remanded. 





ASHBY vs. WATSON. 


1, The answer of a garnishee is not governed by the rules of technical pleading. 


2. A garnishee in his answer stated, “ that he had purchased a note of a certain date, dnd 
amount, given by defendant in execution, and assigned to the garnishee before he was 
summoned, and therefore, be owed the defendant in execution nothing.”’ This will au- 
thorize the garnishee to prove that he had a bond, or any other claim against the defend- 
ant, exceeding his debt to the defendant, 


ERROR to Chariton Circuit Court. 


Leonarp & Bay for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. The circuit court improperly excluded the bond on Thomas Wat- 
son, offered by Daniel Ashby. The matter in issue was, whether or 
not Daniel Ashby was, at the time he was summoned as garnishee, in- 
debted to Thomas Watson, and the bond would have conclusively 
shown that Ashby owed Thomas Watson nothing, but on the contrary, 
that Thomas Watson was indebted to Ashby. See act of 1835, con- 
cerning “ Attachment,”’ art. 2, sect. 15, 16, 19,20; Adm’r. of Brother- 
ton v. Anderson, 6 Mo. Rep. p. 388. 


Srrinerettow for Defendant in error. 
POINTS AND AUTHORITIES. 


1. It is contended that the answer only shows an off se¢, and if the 
bond could not be received to sustain a like plea of off-set, it could not 
be admitted here. It does not prove a payment, so as to disprove the 
i ndebtedness. The plaintiff in error, is bound by his answer, and can 
introduce no evidence but such as is authorized by the answer. The 
bond is not the note, set out in the answer ; and the judgment was cor- 
rect. Chase vs. Chase, 8 Mo. Rep. 104. 
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Naprton, J. delivered the opinion of the court. 


This was a suit commenced before a justice of the peace by John 
Watson, against Thomas Watson, in which Daniel Ashby, the plaintiff 
in erior, was summoned as garnishee. Judgment was rendered against 
Ashby before the justice, for $129 58, from which he appealed to the 
circuit court. The answer of Ashby to the interrogatory touching his 
indebtedness was, that at the time of the service of the garnishment, he 
owned a note on Thomas Watson for $151 51, due the Ist Jan., 1843, 
and therefore, he owed said Watsen nothing. The trial before the jus- 
tice took place in November, 1843, and the process had been served on 
Ashby the August preceding. At the trial in the circuit court, the 
plaintiff below, proved that Ashby was indebted to Thomas Watson, in 
the sum of $129 58, but it also appeared that before the service of the 
process on Ashby, he had purchased of one Lisbon Applegate, a bond 
on said Watson for $151 51, due the Ist January, 1843, which was 
proved to have been executed by Watson, at the time of its date, and 
to be genuine, and to have been assigned for value received to said 
Ashby, previous to the service of the garnishment. The court refused 
to permit the plaintiff in error to read said bond in evidence, and gave 
judgment against him for $129 58. Exceptions were taken to the 
opinion of the court, a motion made for a new trial, and overruled, and 
the case brought to this court by writ of error. 

The counsel for the defendantin error insists, that the bond was 
properly excluded; because, first, the garnishee in his answer, to the 
interrogatories, had described it as a note; and second, had it been 
truly described, it was only a set-off, and was therefore insufficient to 
disprove indebtedness. es 

In relation to the first point, it is sufficient to observe, that the an- 
swer of the garnishee is not governed by the rules of technical plead- 
ings, and if it be substantially sustained, it matters not that he has failed 
to employ the proper legal terms. Nor does there seem to be much 
force in the remaining objection, for the bond was not offered as a set- 
off, but merely to show that Ashby was not indebted to Thomas Watson. 
Had a suit been instituted by Thomas Watson against Ashby, the latter 
itis true, could not have availed himself of this bond as a set-off, be- 
cause its amount exceeded the jurisdiction of the justice, and the Le- 
gislature have thought proper to provide another tribunal before which 
a demand of this character must be established. But the question be- 
fore the court was, whether Ashby was indebted to T. Watson, and the 
bond offered by Ashby, conclusively showed, (with the testimony, ) that 
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Watson was indebted to him. The court was not called upon to give 
judgment in favor of Ashby, for the balance which appeared due to 
him, as it would have been, had the bond been offered as a set-off, but 
simply to decide whether any indebtedness existed on the part of Ash- 
by. If none existed, he was entitled to be discharged. In truth, the 
answer of the garnishee may be regarded as a simple negative, and the 
question for the court was merely as to the legality of the evidence of- 
fered to sustain this answer. Had the bond been for a sum ten times 
greater than it was, would it not still tend to establish the truth of the 
answer? The question of jurisdiction has nothing to do with it. 
Judgment reversed and cause remanded. 





RANKIN, BLAIR ann GANTT vs. OLIPHANT anv WIFE. 


1. The assignment of dower in leasehold estates under the statute, is governed by tie same 
rules which prevail in estates of inheritance. 


2. If the husband die seized, the widow is entitled to be endowed of one third of the land 
at the time the dower is assigned, as well against a puichaser under a sale by order of a 
court as against the heir. 


3. Tout temps prist, cannot be pleaded by a purchaser under such sale, to the petition of a 
widow for her dower. But she is entitled to recover damages from the death of her hus- 
band, and no demand is necessary. 


ERROR to St. Louis Circuit Court. 


Gantt, for Plaintiffs in error. 


POINTS AND AUTHOR TIES. 


1. The demandants were entitled only to dower of the un’mproved 
value of the premises. 

2. That they were only entitled to damages from the time of making 
demand of dower, i..e. from Oct. 10th, 1843. 

3. That the plea filed by defandants below, plaintiffs in error here, 
was good, and entitled the defendants to costs, and a judgment accord- 
ing to the plea. 

4. That the judgment of the circuit court was erroneous, both in 
overruling the plea, and in giving judgment on the case stated. 
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A. 'Tonp, for Defendant in error. 
POINTS AND AUTHORITIES. 


1. Eliza Oliphant is entitled to dower inthe premises. Revised Stat- 
utes, p. 228, § 1. 

2. She is entitled to an assignment of her dower, with the benefit of the 
improvements, and of the increased value of the premises from other 
causes. Roper on husband and wife, p. 349 & 350-4; Kent’s Com. p. 
65 to 70; Mason’s Rep. 347; 5 Serg. & Rawle Rep. 289; 1 Hilliard’s 
Abr. § 14, 15, 16, on p. 71-25 and § 30 to 33, on p. 103-4; Park on 
Dower, 339. 

3. She is entitled to damages for detention of her dower since the 
death of herhusband. Rev. Statutes, p. 329,§ 16. Park on Dower, p. 
305-6. Her husband died seized, and no assignment was made within 
12 months thereafter. 

4. The defendants below cannot plead tout temps prist. Park on 
Dower, p. 305; Roper 436. 


Naprton, J., delivered the opinion of the court. 


\ 


Oliphant and wife filed their petition in the circuit court of St. Louis 
county praying for an assignment of dower in certain leasehold estate 
in the city of St. Louis. 

The petition set forth, that the said leasehold was for the term of fifty 
years, from the 3lst January, 1834; that it formerly was the property 
of one Spencer, the former husband of the petitioner, Mrs. Oliphant ; 
that said Spencer died in 1837 ; that the petitioner had never released 
her dower in said property, and that Rankin, Blair and Gantt, were in 
possession of the premises. 

The defendants pleaded, admitting the truth of the facts alleged in 
the petition, but averred that at the December term, 1841, of the pro- 
bate court of St. Louis county, the administrator of said Spencer’s es- 
tate, by order of said court, sold said Spencer’s interest in said lease- 
hold property to Rankin, for $5000; that the property at this time was 
wholly unimproved ; that Rankin sold a portion to Blair and Gantt, upon 
which B. & G. erected buildings, and that Rankin built upon his part ; 
that they had no notice of Mrs. Oliphant’s claim until just before suit 
brought ; that they then offered her a yearly sum equal to the value of 
her dower, with damages for detention since notice of her claim ; that 
they now offer the same and bring the money into court, &c. 
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To this plea there was a demurrer, which was sustained by the court, 
and the court gave judgment for the petitioners. 

An agreement was filed in the case ; from which it appeared, that the 
facts stated in the plea were true, and the annual value of the premises, 
both when unimproved and since improved, were ascertained, and it 
was also agreed that the premises were incapable of subdivision. 

Judgment was given that the widow be endowed with the improved 
value of the property, and for damages from the death of her hushand. 
These damages were computed at the rate of one-third of the unim- 
proved value of the premises up to the time of the completion of the im- 
provements, and for the time since elapsed, at the rate of one-third of 
the unimproved value. 

The defendants took a bill of exceptions, preserving all the facts, and 
brought this writ of error to reverse the judgment. 

The principal question arising from the record is, whether the widow 
is entitled to one-third of the improved value, or only one-third of the 
unimproved value of the leasehold estate. 

As the commen law did not give any dower in an estate less than a 
freehold of an inheritance, the rights of the petitioner depend solely on 
the provisions of our statutes, the first section of which declares that 
“dower in leasehold estate for aterm of twenty years, or more, shall be 
granted and assigned as in real estate.” The term real estate, when 
used in other parts of the code, is declared to mean any interest in 
lands, tenements or hereditaments, and is sufficiently comprehensive to 
embrace that interest, which by the common law was regarded as a 
mere chattel, and was therefore termed a chattel real. This clause of 
the first section is therefore inartificially expressed, designing, as it most 
obviously does, an enlargement of the common law estate in dower, and 
causing it to embrace chattels real, (where the estate was for twenty 
years, ) as well as freeholds of inheritance. The grant and the assign- 
ment of dower in this leasehold interest, is to be governed by the same 
principles which regulate its assignment in other cases. We will, there- 
fore, in the investigation of the main question, consider the case as one 
of a descendible freehold. 

It is well settled, that where the husband dies seized of lands, the 
wife shall be endowed of them according to their value at the time of 
the assignment; but that where lands have been aliened during the hus- 
band’s lifetime, she shall only be entitled to one-third of their value at 
the time of the alienation. The reason for this distinction given by the 
ancient law writers, is that the heir is not bound to warrant, except 














































SUPREME COURT OF MISSOURI, 





Rankin, Blair and Gantt vs. Oliphant and Wife. 





and so the wife if she were to receive according to the improved value, 
would recover more against the feoffee, than he would recover in value 
against the heir, which would be unreasonable. (Co. Litt. Harg. lib. 
p- No. 163.) The rule is different where the husband dies seized, and 
the heir or his alienee improves the land, for it is his own folly, and the 
widow takes the value as it is at the time of the assignment. 2 John. 
R. 484; 13J.R.779; 63. C. R. 266; 11J.R.510; 13J. R. 179; 4 
Kent. Com. 67. The reason given for this distinction in favor of the 
alienee of the husband, has in several modern cases been doubted or 
disavowed ; but the distinction itself has been uniformly maintained, as 
founded upon clear principles of justice, and sound views of public 
policy. 4 Kent. Com. 65. 

The case now under consideration, is not the case of an alienation by 
the husband, nor is it the case of an alienation by the heir, after a decent 
cast. Hence the principles heretofore established, cannot be conclu- 
sive of the merits of the present question. Our statute, which makes 
leasehold estates dowable, is an innovation upon the common law, and 
a similar innovation has not, so far as my examination has extended, 
been made in any other State. Consequently the decisions in England 
and in the United States, cannot have, except by analogy, any bearing 
upon the question. 

On the one hand, it is contended, that the situation of the plaintiffs 
in error is precisely similar to that of the alienee from the husband; 
that the same motives of justice and principles of public policy which 
induced an exception in favor of the alienee of the husband, would 
warrant a like exception in favor of the purchasers at the judicial sale ; 
that the statute concerning administrations, in accordance with the 
provisions of which this land was sold, favors this interpretation of the 
act concerning dower, by declaring that the deed made by the executor 
or administrator, shall convey “all the right, title and interest, which 
the husband had at the time of his death, free from his debts,” &c.; 
that consequently this judicial sale relates back to the period of the 
testator’s death, and the purchaser takes his title, as it were, from the 
testator himself; and that in this case especially, which is only a 
leasehold interest, as no descent is cast upon the heir, the purchaser 
may, with the greater propriety, be viewed as a guasé alienee of the 
husband. 

On the other hand, it is insisted that the title of the wife to her 
dower is vested by the death of the husband, and that the sale by the 
administrator, either of an inheritable freehold or a leasehold for 
twenty years, as it cannot defeat the wife’s dower, can neither place 
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the purchaser in a more eligible position than the heir or adminis- 
trator. 

The question is certainly not without its difficulties. These difficul- 
ties, however, so far as the present branch of the subject is concerned, 
arise from the failure of the legislature in providing the details by which 
the general provision, embracing leasehold interests, was to be enfor- 
ced, or in conforming the subsequent provisions of the act to this 
change. The legislature have declared that leasehold interests of a 
specified character shall be dowable, and have also provided for the 
sale of such interests, as well as every other real estate of a deceased 
person, for the payment of his debts, subject to the widow’s dower. 
Further than this the statute is silent. The 16th section of the dower 
law, it is true, enacts, that where a widow is entitled to dower in real 
estate, and cannot have it without suit, or is deforced of her dower, or 
it is unfairly assigned, or not assigned within twelve months from the 
husband’s death, she may sue for, and recover the same with damages. 
The section then specifies the extent of the damages, which is the value 
of her dower from her husband’s death, if he died seized, or from de- 
mand, where he did not die seized. ‘This is, in substance, the statute of 
Merton. This provision no way illustrates the question at bar, except 
that it conclusively establishes the position we assumed at the outset, 
that terms, for years, were embraced in the term ‘real estate,”? and 
the word sezzen is designed to apply to such interests, as well as to es- 
tates of inheritance. There is no other provision giving camages in 
the act; and after declaring in the first section that leaseholds for twenty 
years were to be dowable as estates of inheritance, they are described 
and included in the general phrases peculiarly and appropriately 
adapted to freeholds in every subsequent clause of the statute. There 
can be no impropriety, then, in treating the question at bar, as though 
the interest of Mrs. Oliphant was a freehold, for it is obvious that 
whatever rule be adopted as to one, must prevail in both species of 
estates. 

If we recur to the reasons for exception in favor of the husband’s 
alienee, the most striking and forcible one given in favor of the rule, is 
the uncertain, contingent and defeasible interest of the wife at the time 
of the alienation. One of the three incidents to the estate in dower, 
the death of the husband, is wanting. The estate is yet inchoate, and 
may never become a vested interest, for the husband may outlive the 
wife. To encourage, therefore, the improvement of lands so situated, 
it was thought politic to limit the dower of the widow to one-third of 


their value at the time of the alienation. Not so where the husband 
16 
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dies seized; the right of the dowress is then fixed, and though the des- 
cent is cast upon the heir, until an assignment is made, the widow, so 
soon as she has her dower assigned, does not hold of the heir, but is in, 
from the death of the husband. The heir therefore, when the ancestor 
dies seized, in making improvements upon the estate, does so with a 
full knowledge of a vested and indefeasible estate in the widow, and is 
in the situation of any other person building on land which he knows 
to belong to another. So the alienee of the land stands in no better 
predicament than his alienor. Another consideration which doubtless 
had its influence in exempting the alienee of the husband from any res- 
ponsibility for an increased value of the lands, arising from the expendi- 
ture of his money or labor, was the length of time which in many such 
cases would elapse before the consummation of the title. No such 
considerations operate in favor of the heir, or, we may add, the execu- 
tor, for by the common law the heir or terre-tenant, and by our statute 
the executor, or the creditors of the deceased, could at any time cause 
an allotment of dower to be made. 

Supposing the estate of Mrs. Oliphant to be an estate of inheritance, 
what was its condition on the death of her husband? By the common 
law it descended to the heir; and in the case of Mackay’s admr. vs. 
Burdine, notwithstanding an ingenious argument was drawn from our 
administration act, to show that the common law had, in this respect, 
been altered, and that lands in this State vested in the administrator or 
executor, this court held that the descent was still under our statute 
cast upon the heir. True, it descends, subject to the payment of debts, 
and subject to the widow’s dower. When the dower is ascertained and 
set off, the widow is in from the death of her husband; and so the pur- 
chaser of real estate, sold by the administrator to pay the intestate’s 

debts, takes the title as it stood at the death of the intestate. Either 
event defeats the title and estate of the heir, but until either event takes 
place, the heir has the title. 

So far, then, as the heir is concerned, where the estate isin freehold 
of inheritance, we have seen that the question now under considera- 
tion has been settled. In what respect, then, would the purchaser at 
a judicial sale be in a more favorable position than a purchaser from 
the heir? There is no pretence that such a sale could divest the wi- 
dow’s right of dower, and the purchaser is presumed to be cégnizant of 
the law in this respect. The right of the widow has become vested and 
fixed by the death of the husband, as much so, when the land is sold 
by the order of the county court, as when it is alienated by the heir, 

and it is difficut to see any principle of law which would operate upon 
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the alienee of the heir, which would not apply with equal force to the 
purchaser at sale. 

The character of Mrs. Oliphant’s estate, as we have observed, will 
not affect the merits of the title. Her husband’s term was but a chat- 
tel interest, and did not descend to the heir, but passed to the admin- 
istrator. But so far as the power of the administrator is concerned, 
there is no distinction in our law between estates of inheritance, and 
chattels real. They are both liable for the debts of the ancestor, and 
both can be soll on the application of the personal representative, for 
the payment of debts. Thestatute which makes terms for years dow- 
able, must be understood as placing them in all respects, upon a footing 
with descendible freeholds. It is impossible to make one rule for them, 
and another for the estates of inheritance, in relation to the rights and 
remedies for the dowress. ‘Dower in leasehold estate,” says the act, 
for a term of twenty years or more, “shall be granted and assigned as 
in real estate.”” Whatever rule, therefore, shall be applied to the as- 
signment of dower in real estates, (or rather estates of inheritance, ) 
shall be applied to leasehold interests. They are pro hac vice declared 
estates of freehold. 

If it were a descendible freehold, could there be any doubt about 
Mrs. Oliphant’s right to one-third of the land at the time of the assign- 
ment? The argument designed to bring the plaintiffs in error, within 
the exception of the general rule of law, made for the benefit of alienees 
of the husband, proves too much. Ifa sense of justice pleads strongly 
in favor of the plaintiffs in error, as purchasers at a judicial sale, it 
would only show that no dower at all existed in the lands so sold. But 
it is admitted that the right of dower was not extinguished by the sale. 
It is conceded that the general principle of law gives the dowress one- 
third of the land at the time of the assignment, and that an exception 
to that rule has been made heretofore, in one case only—the case of the 
husband’s alienee. It would seem more appropriately to devolve upon 
the legislature, if other exceptions are desired, or thought necessary, 
to declare so by statute. The law as it now stands, does not warrant 
the courts in making sucha rule. 

The remaining branch of this inquiry relates to the damages. ‘he 
statute of Merton allows the widow damages when the husband died 
seized, fronf his death; and our act contains the same provision. But 
the uniform construction given to that statute, has been that the dama- 
ges are computed from the time of the demand upon the heir, and hence 
the plea of tout temps pris has been allowed the heir. 1 Th. Co. 
Litt. 586, 326; 4 Kent’s Com. 464. Lord Coke says, the reason why 
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tout temps pris is a good plea in a suit of dower against the heir is, 
because the heir holdeth by title, and doth no wrong until a demand is 
made ; but he is further of opinion, that the alienee of the heir cannot 
plead this plea, because he had not the land all the time from the death 
of the ancestor, and could with no truth say that he had been always 
ready to assign the widow her dower. The widow was so far favored 
as to be put to only one suit to recover her damages, and the alienee of 
the heir was left to his recourse upon the heir, for such damages as he 
was compelled to pay during the tenancy of the heir. Our statute pro- 
vides, that the suit for dower may be instituted against any person claim- 
ing any interest in such lands, or being in possession thereof, or who 
shall deforce her of her dower therein. By the common law, only one 
who would be a good tenant to the precipe, could be made defendant. 
It is not perceived how this difference can affect the rights of the dow- 
ress to the damages given her by the statute. Our statute is express, 
that damages shall be awarded, trom the death of the husband, wher- 
ever the husband has died seized; and if we adopt the construction 
given to the statute of Merton, allowing the heir to plead tout ¢emps 
pris there seems to be no reason why the limitation which excluded the 
alienee of-the heir from the benefit of sucha plea, should not be applied 
to such terre-tenants as may be made defendants under our laws. The 
same reason which was given for denying this plea to the alienee of the 
heir, applies to the present defendants. 
Judgment affirmed. 
TompPxins, J., dissenting. \ 





ROBINETT vs. NUNN. 


1. When a set-off is filed before a justice of the peace, which exceeds the jurisdiction of 
the justice, he should treat it as a nullity. Andon an appeal tc the circuit court, such 
set-off cannot on motion, be feduced by a credit, so as to be in the jurisdiction of a 
justice, but the court will regard it as though no set-off had been filed before the jus- 
lice. 

2. A set-off may be pleaded before a justice after judgment w default is set aside, if before 
a trial is had. 


APPEAL from Green Circuit Court. ; 
Narron, J., delivered the opinion of the court. P 


This was a suit originally commenced before a justice of the peace _ 
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in Wright county, by Nunn against Robinett, on a note for $100, given 
by said Robinett and one Mott, payable to one McDowell, and assigned 
by McDowell to plaintiff. On the return day of the writ, judgment by 
default was entered against Robinett. ‘Two days after, this judgment 
was set aside on the application of the defendant, and tle cause was 
set for trial on the 12th February, 1843, the previous trial having 
been on the 14th January. At the request of the defendant, the cause 
was adjourned until the 8th April, and on that day again postponed by 
consent of parties, till the 20th May. On this last day the defendant 
filed an account against McDowell, for $107 50, the parties went to tri- 
al and a verdict was rendered in favor ef the plaintiff for $120 50, and 
a judgment given accordingly, from which Robinett appealed to the cir- 
cuit court. 

The appellant in the circuit court, upon a petition setting forth his 
belief in the prejudice of the judge, procured a change of venue, to the 
Green circuit court, where a trial was accordingly had, at the October 
term, 1844. At that trial the defendant moved the court to reverse the 
judgment of the justice, and remand the papers, which motion was 
overruled. The plaintiff then moved to strike out the set-off filed in 
the cause, because its amount exceeded the jurisdiction of a justice of 
the peace, and because it had been filed improperly. At the same time 
the defendant filed his motion for leave to remit a portion of the set off, 
so as to reduce the same to ninety dollars; which Jast motion the court 
overruled and sustained the motion to strike out. Verdict and judgment 
for the plaintiff. A motion was made for a new trial, which was over- 
ruled, and exceptions duly taken to the opinions of the court. 

The errors relied on to reverse this judgment, are based upon the ac- 
tion of the circuit court upon the two motions submitted at the trial. 
The motion of the defendant below to reverse the judgment of the jus- 
tice, and remand the papers to the justice, seems to have been founded 
upon the supposed illegality in the adjournments of the trial by the jus- 
tice, growing out of the passage of the act of January 16, 1843, which 
restricted the sessions of justices’ courts to quarterly sessions. There 
seems to be nothing in this law, which deprives the justice of the pow- 
ers conferred by previous laws, of adjourning cases, either by consent 
of both parties, or on the application of either, or in his own discretion. 
Rev. Code °35, p. 355. However this may be, it was clearly the du- 
ty of the circuit court, when the cause came up by appeal, to proceed 
to try the cause without regard to any irregularities the justice may 
have committed. There was, therefore, no error in refusing to remand 
the papers. 
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As to the set off, the objections to it are two-field ; first, that it was 
not filed in time, but after a judgment by default; and second that it ex- 
ceeded in amount the jurisdiction of the justice. When the judgment 
by default had been set aside, the case stood as though no judgment 
had ever been rendered ; and the defendant having filed his set-off be- 
fore trial, it was properly before the justice, if unobjectionable in other 
respects. But it exceeded the sum over which the justices have juris- 
diction ; and the statute expressly says, that when that is the case the 
set-off shall not be allowed. There can be no question, but that the 
plaintiff might have waived a portion of his demand, so as to bring it 
within the jurisdiction of the justice. But he did not offer to do this 
before the justice, and the set-off was therefore properly disregarded by 
the justice. When the cause came into the circuit court, it was as 
though no set off had been filed before the justice, end in such cases,the 
statute prohibits their introduction into the circuit court. 

Judgment affirmed. 
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JONES vs. HUNTINGTON. 


Jones, the complainant, had a judgment against one Hamilton. Myers was indebted to 
Hamilton, and one Huntington to Myers. 


A court of chancery has no power to compel Huntington to pay the debt of Hamilton. 
ERROR to Platte. 


JONES, per se. 


POINTS AND AUTHORITIES. 


1. That complainant is without remedy at law. 

2. The jurisdiction of a court of chancery, in Missouri, extends to 
all cases in which adequate relief cannot be had in the ordinary course 
of proceeding atlaw. (Rev. S. Mo. 506.) 

3. That a court of equity has jurisdiction where there is a clear 
right, and there is no remedy in a court of law, or the remedy is not 
plain, adequate and complete, and adapted to the particular exigency. 
(Story’s Equity Pl. 374, 372; 1 Story Equity Jurisprudence 32; 1 BI. 
Com. 42.) 

4. That a judgment creditor who has taken out execution, without 
satisfaction, may confiscate a debt due bis debtor in chancery. ( Wright’s 
Ohio Rep. 245, 267; 3 Marshall Rep. 69; 2 Marshall Rep. 301; 2 
Johnson Chy. Rep. 295; 1 Am. Chy. Digest 159, 160. 


Scort, J., delivered the opinion of the court. 


This was a bill in chancery, filed by the complainant Jones, under 
the following circumstances: Jones recovered a judgment against 
Hamilton, on which an execution was issued, and returned nulla bona. 
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Samuel T. Myers, of the State of Illinois, was indebted to Hamilton. 
John Huntington, of Platte county, in this State, was indebted to My- 
ers. The bill seeks to attach the debt due by Huntington to Myers in 
satisfaction of the debt of the complainant Jones, on the ground that 
Myers is a non-resident, and indebted to Hamilton, the defendant in the 
execution. Ona demurrer the bill was dismissed, and from the decree 
of dismissal, the complainant appealed. 

It is hard to imagine a ground on which this proceeding can be sus- 
tained. Myers being a non-resident, and having nothing here on which 
the jurisdiction of a court of equity could attach, was improperly 
made a party, and under such circumstances no court would have been 
warranted in rendering a decree against him. Such a decree would 
have been null and void. The objection however arising from the fact 
of his non-residence has been obviated by his appearing in court, and 
entering a demurrer to the bill. He can no longer insist that the courts 
of this State have no jurisdiction of his person. But although he has 
given the complainant this advantage, on what principle can he support 
his proceeding ? - The case in the bill would go a bow-shot further than 
any yet has gone. A debtor of the defendant in the execution has, un- 
der some circumstances, been made to pay his debt to the plaintiff, but 
by this bill the plaintiff in an execution seeks to recover his debt from 
one who is indebted to the debtor of the defendant. Into what an em- 
barrassing and complicated investigation would this lead the courts ? 
It would necessarily require the adjustment of two controversies in one 
suit, and lead to an improper joinder of actions, or as it is called in 
courts of equity, to multifariousness.. Our statute made a great stride 
when it authorized the attachment of debts due to the defendant in an 
execution, a stride whose justification can only be found in the great 
relaxation of the salutary rigor of our former laws relative to the col- 
lection of debts. 

In the case of Egberts vs. Pemberton, 7 “John. Ch. Rep. 210, Chan- 
cellor Kent, speaking of the former cases relative to the attachment of 
the debts due to a judgment debtor, remarked, that they only applied 
to property held in trust for the debtor, and they did not authorize any 
general interference with the debts due to the debtor. But when there 
is a specific judgment debt due to the debtor, and he has no property 
which can be reached by jf. fa. at law, it seems to be within the 
principle and equity of tne cases, that the judgment creditor should 
be enabled by the aid of a court of chancery, to attach that 
debt. To help the judgment creditor so far as to secure to him the ap- 
propriation of a judgment debt due to his debtor, is perfectly reason- 
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able, and leads to no embarrassing investigation of the business and 
dealings between debtor and those indebted to him. A judgment debt 
is a liquidated demand, reduced to a certainty, and it may without any 
great stretch of presumption, be considered as so much money held 
in trust. 

From this it will be seen that our statute respecting the attachment 
of debts on execution has gone further than courts of equity in giving 
relief to judgment creditors. Whether our courts of equity when ap- 
plied to, would confine their relief to cases in which it was given be- 
fore the statute, or whether they would to the extent of the statute, it 
is not necessary now to determine. It seems clear that no court should 
go the length desired by the complainant without expressed legislative 
* enactment, seeing the difficulties and embarrassments with which the 
proceeding would be encumbered. 

The agument that a court of equity has jurisdiction, because other- 
wise the complainant would be without a remedy, is totally misapplied 
when used in support of this procedure. It is begging of the question, 
to say, that the complainant has right against the debtor of Myers. The 
effect of the argument is, that a creditor may, in a court of equity, com- 
pela third person to pay his debt, because his debtor is unable to do it. 

The other judges concurring, the decree will be affirmed. 

Decree affirmed. 





TURNER vs. NORTHCUT & McCARTY. 


When an appeal is taken from the judgment of a Justice of the Peace, the plaintiff may, in 
the circuit court, dismiss his suit. The cause then stands as if no judgment had been 
rendered, 


APPEAL from Boone. 
Turner & Gorpon, for the Appellant. 
The appellant relies upon the following 
POINTS AND AUTHORITIES. 


1. The record and proceedings in the case of Turner vs. McCarty, 
were illegal and irrelevant as evidenct in the cause. 
There never was a final (rial and judgment upon the merits of the 
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cause. The appeal being properly taken from the justice’s judgment, 
and the original papers being filed in the circuit court, divested the 
justice’s judgment of all legal effect, and the circuit court was possess- 
ed of the cause, and was bound to hear, try and determine the cause 
anew. See Revision 1835, title, Justice’s Courts, art 8; 5 & 8 secs. 

The circuit court, upon appeal, is bound to give a judgment of its 
own. See 5 Mo. Reports, 124. 

The circuit court did not hear, try and determine the cause, but on 
the plaintiff’s motion dismissed his suzt. See the judgment. 

The dismissal of the suit leaves the plaintiff precisely in the same 
situation, except as to costs, as before suit brought. 

The dismissal of an appeal, leaves the judgment of the justice in 
force. Because, Ist, the appeal was illegally taken, and in law no ap- 
peal; 2d, the appeal dismissed by the court for want of prosecution, 
and 3d, by consent of the parties. 

Il. Because, the articles in the plaintiff’s account were all delivered 
to the defendant zn payment of a demand held on one of the plaintiffs, 
long prior to the suit of Turner vs. McCarty. The last items in the 
account were dated July 7th, 1842. The suit of Turner vs. McCarty 
was commenced 5th Septembr, 1843. 

If the articles were delivered to Turner in payment of his demand, 
prior to the judgment in the case of Turner vs. McCarty, the plain- 
tiff’s could not recover the value of the articles in the suit. “A vol- 
untary payment made by a party with a knowledge of the circumstan- 
ces of the case, he cannot recover it back again, because of his igno- 
rance of the law.”” The following authorities lay down this prindiple: 
Brisbane vs. Dacres, 7 Taunton 144; also reported in 1 English Com. 
Law Reports, 43; Belbie vs. ered 2 East, 469; Morris vs Jarvis, 
1 Dallas, 148; Bogart vs. Evans, 6 Sergt. and Rawl. 369; Irvine vs. 
Hanlow, 10 Sergt. & Rawl. 219; Wait vs. Leggett, 8 Cowen Rep. 195; 
Clark vs. Dutcher, 9 Cowen, 674; Loring vs. Mansfield, 17 Mass. Rep. 
349; 2 Marshall’s Rep. 328. 

If the plaintiff’s cannot recover the value of the articles in the ac- 
count, because they were voluntarily delivered in payment of a debt, 
or supposed debt, then it follows that the judgment, &c., had in the case 
of Turner vs. McCarty for that supposed debt, is irrelevant and illegal 
evidence irr this cause. 

III. But if the record and proceedings in the case of Turner vs. Mc- 
Carty, were legal and relevant evidence, and the judgment a bar to 
Turner’s recovery upon his claim by another suit, yet it is no bar or 
estoppel to the defence of payment in this suit. 
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Ist. Because the payment of the articles in the account was prior in 
time to the institution of the suit by Turner vs. McCarty. 

2d. Because the payment was a voluntary one, and a suit cannot be 
sustained to recover the value back again. See authorities referred to 
in 2d point above. 

IV. The finding of the court ought to have been in favor of the de- 
fendant. 

Ist. Because the articles in the account were proven to have been 
delivered in payment of a demand held by Turner vs. McCarty. This 
fact is proved by the evidence in the cause beyond all doubt. See 
Turner and Hickman’s evidence. And if delivered in payment of a 
debt or supposed liability, the value of them could not be recovered in 
this suit. See authorities referred to in 2d point. 

V. The payment of the articles by McCarty to Turner, was nota 
voluntary payment without consideration, but was for and in discharge 
of a prior, legal subsisting obligation of Turner against McCarty. See 
the written contract between Turner and McCarty, and the acknow- 
ledgment of Turner, (which was to be received as evidence.) ‘That 
the obligation was given to induce Turner to vigilance in making the 
money out of Northcut, and to save McCarty’s interest in the land 
ard mills—that Northcut paid off the judgment, and the interest of 
McCarty in the land and mills was not sold under Keith’s and Glenn’s 
judgment. 


W. A. Rosarps, for Appellees. 


POINTS: 


The judgment of the court below should be affirmed. 

1. Because it was warranted by the evidence, and law of the case. 

2. Turner’s bond could not be used as a set-off in this case ; first, 
because it is the individual bond of McCarty; 2d, because the bill of 
exceptions shows that he instituted suit upon it before J. W. Hickam, 
atrial had by a jury, a verdict and judgment rendered against him, 
which judgment stands in full force, and is a bar to any other suit 
upon it. 

3. The bill of exceptions shows that Turner instituted suit upon the 
bond offered as a set-off, and a trial was had and a judgment rendered 
against him; he took an appeal, and before a trial was had in the circuit 
court, he dismissed his appeal. By dismissing his own appeal be can- 

















SUPREME COURT OF MISSOURI, 





Turner vs. Northcut & McCarty. 





not render void a judgment against him. The policy of the law will 
not permit an unsuccessful plaintiff to take an appeal from the judg- 
ment of a justice, then dismiss his appeal—make the judgment before 
the justice a nullity, and commence a second, third or fourth suit upon 
the same subject matter. 

4. The court did right in excluding from its consideration the bond 
of McCarty (offered as a set-off, ) and all evidence in reference to it, 
because the judgment rendered before J. W. Hickam, is regular and not 
reversed. (Bill of exceptions.) 


Scort, J. delivered the opinion of the court. 


Northcut and McCarty brought an action against Turner in a jus- 
tice’s court, on an account for plank, lumber, &c. After a trial in the 
justice’s court, the cause was taken by appeal to the circuit court, 
where on a trial de novo, Turner admitted that he had received the 
articles charged against him, but maintained that they were delivered 
to him in satisfaction of a bond he held on McCarty, one of the plain- 
tiff’s in this suit. To counteract this defence, the plaintiffs produced 
in evidence the record of a suit commenced by Turner against Mc- 
Carty in a justice’s court, on a bond mentioned, from which it appeared 
that, in that suit a judgment had been rendered against Turner, from 
which he appealed to the circuit court, and after the appeal had 
been regularly taken, he voluntarily discontinued his action. The 
court permitted this evidence to goto the jury, and a verdict and judg- 
ment was rendered for the plaintiffs, from which Turner has taken this 
appeal. 

The question involved in the cause is, whether a plaintiff who sues 
in a justice’s court, and has a judgment rendered against him, from 
which he anpeals to the circuit court, and afterwards voluntarily dis- 
continues his action or takes a non-suit, is barred by the judgment of 
non-suit or discontinuance, or whether he may sue again on his cause 
of action ? 

This is a question on which but little light can be thrown by reference 
to the learning, respecting the effect of appeals and writs of error in 
courts of equity and law. It is clear that a writ of error at the com- 
mon law, or an appeal in the civil law, did not destroy, but merely sus- 
pended the effect of a judgment or decree. In investigating the point 
we can only be guided by the character of the court whose proceedings 
are involved, and the statute regulating the subject. No principle. is 
clearer than that a judgment of a court, however limited its jurisdic- 
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tion may be, is binding and conclusive, until it is regularly vacated or 
set aside. Unless the judgment of a justice is appealed from, it is as 
binding and conclusive as the judgment or decree of the highest court 
known to the law. But while an appeal or writ of error merely sus- 
pends the effect of a judgment of a court of record, our legislature has 
not seen proper so to limit the effect of an appeal from a justice’s court 
to the circuit court. The proceedings in a justice’s court wre summa- 
ry, with little or no attention to forms, and they are held by officers 
who are not presumed to be skilled in the law. A justice is bound to 
enter the verdict of a jury, and give effect to it, whatever his opinion 
may be of its injustice and oppression. On the trial of an appeal from 
a justice’s court in the circuit court, no regard is had to the evidence 
which was produced in the inferior court. Evidence not offered, or 
even purposely withheld in the inferior court, may be produced on the 
trial in the circuit court. The 8th section of the 8th article of the act 
regulating justice’s courts, enacts, “that upon the return of the justice 
being filed in the clerk’s office, the court shall be possessed of the cause 
and shall proceed to hear, try and determine the same anew, without 
regarding any error, defect or other imperfection in the proceedings of 
the justice. The proceedings of the justice are only looked into, in 
order to ascertain that the same cause is tried in the circuit court, that 
was tried in the justice’s. Ifit be said that itis unjust that a plaintiff 
should have the effect of a reversal, simply by taking an appeal, and 
then discontinuing his action, it may be answered that our law gives 
the plaintiff a similar advantage in all other courts. A plaintiff may 
institute a suit against a defendant—there may be a full investigation 


‘ of the controversy on the merits, and all may as well be assured as they 


can be of a moral certainty, that the defendant will obtain a verdict, 
and yet the plaintiff may take a non-suit, at any time before the cause 
is finally submitted to the jury, prevent a judgment in behalf of the de- 
fendant, and commence his action anew. So a plaintiff, seeing that a 
defendant is about to obtain a judgment against him, under a plea of 
set-off, may prevent it by taking a non-suit. When an appeal is taken 
by either party, its effect is not only to suspend, but to destroy the effect 
of ajjudgment of a justice ; it makes it as though no judgment had heen 
rendered. The cause is considered as still pending, no regard is had to 
thefjudgment of a justice, and the rights of the parties are the same as 
they would be in any other suit pending in the courts of record. 

The plaintiff may at any time discontinue his action, or take a non- 
suit without prejudice to another action, and if the defendant should die 
and the cause of action did not survive, although he may have appealed, 
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the suit would abate. I have always understood the law to be, that on 
the trial of an appeal from a justice’s court, the plaintiff might take a 
non-suit, and commence another action for the same cause. 

What is the difference in principle between suffering a non-suit and 
discontinuing an action? Upon an examination I have fonnd that the 
courts of North Carolina have maintained the doctrine contended for 
in this opinion, whilst the courts of Pennsylvania would seem to main- 
tain a contrary one. But this is a question depending so much on the 
pevuliar system of laws in each State, regulating justices’ courts, that 
the manner of its determination in them, must be an unsafe guide for the 
courts of this State, especially without the statutes on which the opin- 
ions are founded. 

We do not consider that the record raises the question whether the 
joint action can be set oft by the bond of one of the plaintiffs. On this 
question there can be no doubt. 

The other judges concurring, the judgment below is reversed. 





GIBSON vs. MOZIER. 


1. “ Not guilty,” is under our statute, the general issue in an action of replevin. 


2. Under that plea, evidence is admissible, to shew that the plaintiff is not entitled to the 
posession of the property replevied; and that a deed under which the property is claim- 
ed, is void. 


APPEAL from Newton. 


Wiuyston, for Appellant. 
THE POINTS AND AvuTHOR:TIEs relied upon by the appellant are : 


1. That the plea which was by the court stricken out, was a good 
plea. See Revised Code, 521.- 

But even admitting the plea to be bad, it should have been objected to 
by demurrer, and the court ought not to have permitted the plaintiff to 
withdraw his general replication, and take any advantage of it by mo- 
tion. 

3. The court ought to have permitted the defendant to prove that he 
took the negro by virtue of an execution directed to him as sheriff, as 
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the statute expressly declares that no replevin shall be sustained against 
jany Officer for any property taken by him under the authority of any 
‘legal process; and this I contend could be given in evidence under the 
plea of not guilty. See as to this Revised Code, 528. At any rate, I 
insist that the defendant ought to have been permitted to prove the fraud- 
ulent sale of the negro from Wallace to the plaintiff, as by that means 
he would have established that the negro wes liable to the execution, 
jand so that there was no wrongful taking. 


Puetrs, for Appellee. 


POINTS AND AUTHORITIES. 


1. The declaration is sufficient; it avers the taking and detaining the 
goods of pl’ff. by the def’t. 3 Mo. Rep. 331. 

2. The court did not err in refusing to receive the evidence offered 
by defendant below. Statute 528; 1 Ch. Pl. 188—441, 6 Com. Dig. 
496-7; 4 Mo. Rep. 101. 

3. Mon cepit is the general issue, and defendant as sheriff, might 
have given the special matter in evidence under that plea; and not un- 


der the plea of not guilty ; 1 Ch. Pl. 188. 


Scort, J., delivered the opinion of the Court. 


This was an action of replevin for a slave, broug!t against Gibson, 
the sheriff of Newton county, who levied on the said slave as the prop- 
erty of one Wallace, to satisfy an execution he had against him. 

Mozier, the appellee, claimed the slave under a bill of sale from 
Wallace. 

The plea was not guilty, on which issue was joined, under which 
Gibson, the sheriff, offered to show in evidence that the sale by Wal- 
lace to Mozier was fraudulent and void against creditors. This evi- 
dence was excluded by the court, and there was a verdict and judgment 
for Mozier. 

The only question is, whether the evidence under the issue in the 
cause was properly excluded. 

Non cepit was at common law the general issue, in an action of re- 
plevin, which put in issue not only the taking, but the taking in the 
place alleged in the declaration. It is also true, that under the gene- 
ral issue non cepit, the defendant could not dispute the plaiutiff’s prop- 
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erty. This could only be done under a special plea.~ Chitty 160, 491. 
Did the question look to the common law alone for its determination, 
there could be no difficulty in settling it. But our statute has changed 
the form of pleadings in the action of replevin, and removing the doubts 
which existed previously as to the extent of that remedy at the common 
law, has made its application more usual. The 7th section of the act 
regulating the action of replevin, enacts that the deferdant may plead 
that he is not guilty of the premises charged against him, and this plea 
shall put in issue, not only the right of the plaintiff to the possession of 
the property mentioned in the declaration, but also the wrongful taking 
and detention thereof. If the right of possession to the property in 
controversy is put in issue by the plea of not guilty, it is hard to 
imagine a reason why evidence cunducing to show that a deed under 
which a party claimed is void, is not admissible under that issue, as it 
clearly shows that the party claiming under it had not a right to the 
possession. 

The view taken of this matter below seems to have been confined to 
that arising from the 27th section of the third art. of the Act regula- 
ting the practice at law, which allows any officer against whom an ac- 
tion is brought for any act done by virtue of his office, to plead the gen- 
eral issue and give the special matter in evidence under it; and it was 
argued that as non cepit was the general issue in an action of replevin 
at the common law, therefore the plea of not guilty, filed in this cause, 
not being the general issue, the evidence offered by Gibson, under it, 
was inadmissible. Whatever the common law on this subject was, we 
think that under our statute, there can be no pretence for contending 
that the plea of zon cepit, is the general issue. Why should non cepit 
be regarded as the general issue when all that could have been given in 
evidence under it at common law, and a great deal more, can now be 
given, under the plea of not guilty? Such a view of the subject stands 
on a narrow and technical ground, and seems entirely at variance with 
the provisions of our statute on this subject. 

The other Judges concurring, the judgment below will be reversed. 





BOWER vs. HIGBEE, Et At. 
1. A party claiming a pre-emption right under the act of Congress of Ist June, 1840, can 
not maintain an action of replevin for timber cut on the land, before his right is proved. 


2. A lease for 99 years, of land to which the lessor is only entitled to a right of preeemption 
is void under that act. 
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APPEAL from Piatte. 


_§. L. Leonarp, for the Appellant. 
The appellant relies upon the following 


POINTS AND AUTHORITIES. 


1. Whenever timber is severed from the soil, it becomes personalty, 
and is a proper subject for the action of replevin, (see Cresson and 
others vs. Stout, 17 Johns. Rep. 116,) and more especially under our 
statute which gives the action for detention merely. 

2. A trespasser acquires no property, either general or special, to 
timber by cutting it. See Turley vs. Tucker, 6 Mo. Rep. 583; Ran- 
son vs. Benton, Ib. 592. If, then, timber severed from the realty, may 
be subject of replevin, and the trespasser (as appellee in this case was) 
obtains no property by his trespasses, either the landlord or the tenant 
must be entitled to maintain the action. And 

3. The tenant is the proper person to bring the action—see 4 Kent, 
77—and especially is such the fact, when the tenant is clothed with 
privileges so large as in this case. 

4. The plaintiff was in possession—for having a right to the posses- 
sion of the whole, and being in the cultivation and possession of a field 
thereon, he is constructively in possession of the whole, except the en- 
closures actually occupied by defendant. 

5. The validity of the lease cannot be enquired into in this collateral 
proceeding, it being, if invalid, voidable not void. 

6. It is immaterial whether plaintiff offered legal testimony of the 
entry of the land by Eiler, for the acts complained of were committed 
long before the pre-emption right ceased, if never proved; and indeed 
before the land office was opened, or it was possible to have proved, 
Eiler’s right. And if the right to maintain the action was good when 
the suit was instituted, that is sufficient. 


Hicxman & Jonzs for Appellees. 
POINTS AND AUTHORITIES, 


The appellees rely on the following, in support of the judgment of 
the court below : 

1. That replevin will not lie for timber severed from land by a per- 
17 




















258 SUPREME COURT OF MISSOURI, 





Bower vs. Higbee, et al. 





son in possession, claiming title to the land from which the. timber is 
severed, (8 Cow. Rep. 220; 4 Cow. Rep. 338; 2N. Y. Digest 288.) 

2. That the 99 year lease from Eiler to appellant, is void; because it 
contravenes the spirit, policy and letter of the pre-emption law of 22d 
June, 1838,(3 Am. Com. Law 365-6; 4 Halst. N. J. Rep. 3528 2 
Johns. Rep. 386; 12 John. Rep. 306; 19 John. Rep. 311; 7 Ohio 
Rep. 77-8 ; 4 Johns. Rep. 413; 3 Caine’s Rep. 213. 


6. The court properly rejected the evidence offered by appellant as 
to the entry of the land by Eiler, the certificate of entry being the best 
evidence. 

4: The pre-emption right of said Eiler to said land, was forfeited by 
his neglecting to enter the same at the land office, prior to the land 
sales, (see pre-emption laws of 22d June, 1838. ) 

6. That the declaration is substantially defective—there not being a 
sufficient affidavit to support the same. Revised Statutes Mo. 527, sec. 


‘I and 8. 


Scort, J., delivered the opinion of the court. 


Jacob Eiler was entitled to a right of pre-emption toa qr. sect. of 
land in Platte county, under the act of Congress Ist Jun>, 1840. In 
the spring of 1841, he leased the qr. sect. land to which he had a pre- 
emption right, to the plaintiff Bowers, for ninety-nine years. In the 
year 1842, the defendants, Higbee and others, made rails on the tract 
of land leased to Bower, and took them away. Bower, the lessee and 
plaintiff, brought an action of replevin to recover the rails, in which 
he submitted to a non-suit, in consequence of instructions given and 
refused by the court, and a motion being filed to set aside the non-suit 
which was overruled, he appealed to this court. LEiler did not prove 
his right to a pre-emption until some considerable time after the rails 
were made and removed. An act of Congress renders void all trans- 
fers of a right of pre-emption made before the issuance of a patent. 

The question arising on this state of facts, is, whether the plaintiff 
can maintain an action of replevin for rails made on the land subject 
tothe right of pre-emption. 

Admitting the lease to Bower to be valid, and that it substituted him 
to all the rights of Eiler, yet can he maintain this action. What is a 


pre-emption right? Is it any interest in the land? Is it certain that 


the party entitled to it, will ever avail himself of it? Until he does, 
there is certainly,no surety that. he ever will acquire any right. What 
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if a person entitled to a right of pre-emption should die before proof 
of his rviy)t, will itdescend? A pre-emption is nothing but an offer by 
the govcrnment to an individual settled upon the public lands, which 
he may or may not accept. The circumstance that the period has not 
arrived when the acceptance can be signified, makes no difference. 
That he will accept may be presumed, but still an absolute certainty 
that he will accept, when the time for acceptance comes, will not con- 
fer any right, until an acceptance is actually signified in the manner 
prescribed by law. Timber cut upon lend belongs to the tenant in fee 
simple, a tenant for life even has no right toit. On'what principle is a 
pre-em) tion claimant entitled to it? But for our statute no right of 
action would be in a pre-emption claimant. That statute has given 
an action of trespass, and his remedy on principle would seem to be 
confined to the words of the statute. Ejectment 237, sec. 27. If one 
individual bouad himself to another, that until the expiration of a lim- 
ited time, tne latter should have the right of purchasing his land at a 
stated price, would he to whom this obligation is made, acquire any 
right to the land, until he had actually accepted the offer? Upon an 
investigation it has been ascertained that similar views with respect to 
the nature of aright of pre-emption to the public lands of the United 
States, have been entertained by the courts of other States, in which 
the land Jaws of the federal government prevail. Davenport vs. Far- 
rar, 1 Scammon Rep. 314; Quails 4 Blackford 286. 

Ihave no doubt about tie invalidity of the lease. So bold a contri- 
vance to evade the law ought not to be countenanced, and to enter into 
an argument to show its invalidity, would be treating it with a dignity of 
of whicli it is altogether unworthy. 

The other judges concurring, the judgment is affirmed. 

Judgment affirmed. 





WIGGINS vs. ADW’?R. OF LAWSON LOVERING. 


1. The limitation of three years, does not apply to demands against an estate, unless the 
executor or administrator give notice of the grant of letters of administration as re- 


quired by law. 


2. A plea of the statute of limitations made by an executor or administrator, must aver the 
giving notice of thegrant of such ‘etters. And such notice must be proved on the trial. 


3. An administrator is not bound to plecd the general statute of limitations, but is bound to 
plead the statute specially applying to suits against him in his official character. 
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ERROR to St. Charles. 





Leonarp & Bay, for Plaintiff in error. 


eemguemansiippepaiceenarenm ae 


POINTS AND AUTHORITIES. 


1. The executrix not having given notice to creditors as required by 
the 25th section of the act concerning ‘“Administration,’? Rev. Laws 
1835, p- 101—the defencant, as administrator de bonis non, cannot set 
up the limitation of three years in bar of the plaintiff’s demand. Em- 
erson vs. Thompson, 16 Mass. 431; McLin vs. McNamarin, 2 Dev. & 
Batt. 85; Pendleton vs. Phelps, 4 Day 476. i 

2. That before the defendant cou!d, as si:ch administrator, avail him- 
self of the bar of three years, it was incumbent on him to show that 
notice had been duly published as required by the administration 
law; or that the plaintiff had either actual or constructive notice of 
the granting of letters testamentary to said Barbara Lovering. 

3. That the plaintiff having no notice of the granting of letters tes- 
tamentary to said Barbara Lovering, either actual or constructive, it 
would be a fraud upon his rights to permit the defendant to set up the 
jimitation act in bar of his claim. It is a principle well settled that 
a party shall not be precluded by a proceeding affecting his rights, when 
he has had no notice of such proceeding. 

A. That the property devised in the will of Lawson Lovering to Bar- 
bara Lovering, is expressly charged with the payment of his debts, 
and that as executrix and devisee, she held said property subject to the 
payment of such debts. Jones vs. Earl of Sandford, 3 Pierre W. 83; 
Shallcross vs. Finden, 3 Vesey 737; Rosevelt vs. Mark, 6 J. C. R. 294; 
1 Rass & Mylne, 255, Jones vs. Scott. 

5. That the letters testamentary were granted to said Barbara Lov- 
ering in violation of the express provision of the administration act, 
requiring bond with security to be given by all executors, &c. She 
having given no such bond. This provision of the administration law 
is intended for the benefit and security of creditors, as well as of the 
heirs, legatees and devisees, and cannot be dispensed with by the tes- 


tator. 


Ws. M. Campsett, for Defendant in error. 
POINTS. 


1. The statute requiring an administrator or executor to give notice 
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to creditors of the existence and date of their letters, is a useful di- 
rectory statute, but does not in any manner affect the length of time 
allowed by law to creditors for the exhibition of their demands against 
the estate, nor does the failure to give that notice repeal or nullify the 
statute of limitations against such demands. 

2. The fact of property having been devised by will to the exect- 
trix, in trust to pay the debts of the estate, might possibly be used 
with propriety in a private suit against the trustees, but cannot affect 
the statute limiting the time for exibiting demands against the estate. 

3. Barbara A. Lovering was executrix in fact, of the estate of Law- 
son Loveririg, for more than nine years after the date of her letters, du- 
ring that time the present demand was never exhibited for allowance, 
and is forever barred. 


4. The administrator is bound by law to plead the statute of limita- 
tions against all demands to which it is applicable, and he cannot waive 
the defence openly and directly, even if he should desire to do so, and 
of course cannot do the same thing indirectly by an omission of duty 
or a failure to give notice. 


Scort, J., delivered the opinion of the court. 


Wiggins presented a claim against Fine, as administrator of the es- 
tate of Lawson Lovering, to the county court of St. Charles county, 
which was allowed by the court. On an appeal to the circuit court a 
judgment was rendered against the plaintiff Wiggins, who is the plain- 
tiff in error. : 

It seems that Barbara Lovering, the wife of Lawson Lovering, de- 
ceased,. was appointed administratrix by her husband. She took out 
letters testamentary, but failed to give the notice of the fact, required 
by law. Barbara Lovering after having acted as executrix for more 
than three years from the date of her letters, was replaced by Joshua 
Fine, the present administrator and party to this suit. ‘The claim was 
not presented within three years from the date of the letters. The in- 
structions filed in the cause, are full of obscurity, and it is more difficult 
to discover their point, than to declare the law arising on them. It is 
for gentlemen concerned in the managemement of causes in the inferior 
courts, to determine how far the interest of their clients is promoted by 
involving the records of causes in so much doubf and obscurity. 

The question on which it would seem the cause turned in the circuit 
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court, and which has been the only one argued in this court, is. wheth- 
er an executor or administrator can avail himself of the bar created by 
the statute limiting the exhibition of demands against an estate, io three 
years from the date of the letters testamentary, or of administration, 
unless he shows that he has given the notice of taking out the letters 
required by law ? 

The law directs that a notice be published in some newspaper in this 
State, for three weeks, by an executor or administrator of an estate, 
informing all persons having claims against said estate, that uwiless they 
are presented for allowance within three years from the date of the 
letters testimentary or of administration, they will be forever barred. 
This notice must in contemplation of law be effectual; otherwise, why 
should it be required? Is it not a presumption of law, that the want 
of this notice may prove an injury to the creditor of a descendeut’s es- 
tate? Why inform creditors that their claims would be forever barred 
unless some mode of communicating that notice was devised, which 
would bring home to them a knowledge of it. The publication of it in 
a newspaper, was theught by the legislature, sufficient for this purpose 
Suppose that a personal notice had been required to make the limitation 
a defence, would it be contended that any claim was barred without 
proof of such notice? That notice of an inferior quality has been re- 
quired, is no reason why it should not be published, and yet claim the 
advantage arising from having given it. We cannot say that no injury 
resulted from the want of notice, although it might have been ineffec- 
tual, for the law has deemed it sufficient. If the publication of notice 
had been a mere formality, it would not have been required. If a 
claim should be barred in consequence of not having been presented in 
three years, when no notice had been given, it would in a contest be- 
tween heirs and creditors, be postponing the claims of creditors to those 
of heirs, who are mere volunteers. Our laws no where do this. All 
debts must be paid before there can be a distribution of the assets 
ainongst heirs and distributees. We have emphatically adopted the 
maxim, ‘‘ a man must be just before he is generous.” If any injury re- 
sults from the neglect of the executor or administrator, why sliould it 
fall on the creditors, rather tihanthe heirs? It cannot be that the heirs 
are preferred to creditors; and as to the argument that creditors may 
sue an executor or administrator for his negligence in not giving notice, 
if the heirs sustain any injury in consequence of such neglect, why 
may they not have their action ? 

We do not think there is much weight in the argument, drawn from 
the fact that the statute declares, that demands shall be barred unless 
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presented within three years from the date of the letters, and not from 
the date of the notice. ‘That the notice must be published within thirty 
days from the date of the letters, shows that there can be but little dif- 
ference in commencing the operation of the bar from the one period or 
the other. Had the time within which the notice was required to be 
published been unlimited, or of long duration, the argument from this 
source would have been conclusive, but as it is, we do not feel its 
force. 

Nor is the confusion in the classification of the debts against an es- 
tate, that it is thought will arise from the disallowance of the plea un- 
der the circumstances of this case, at all perceived. He who presents 
his claim after three years, will not be paid until the seventh class is 
satisfied. He cannot deprive other creditors of their diligence. They 
are in no better situation than he was. They had no more notice than 
he had. He cannot complain that he had no notice. The general 
statute will create a bar, although no notice is required or given, and 
although its limitation is shorter, as it frequently happens, than the 
special statute. See Labeaume vs. Hempstead, 1 Mo. Rep. 554, 773. 
The only effect of not giving notice is to take away the bar. He who_ 
does not present his claim within three years is in the situation of 
those whose demands do not accrue within that period from the date 
of the letters. Because no class is made for these, will they go un- 
paid ? 

It will necessarily follow from the foregoing doctrine, that an execu- 
tor oradministrator, who relies on the bar created by the special sta- 
tute of limitations, must aver in his plea, the fact of the notice having 
been given, and prove it on the trial. There can be no great incon- 
venience in this, as our statute relative to advertisements has presented 
an easy mode of proving a publication in a newspaper, the paper con- 
taining which may be easily attached to the records of the administra- 
tor. It has been found, upon examination, that in those States where 
statutes somewhat analagous to that now under consideration prevail, 
the form of the plea of the statute is as above stated. 

Besides the general statute of limitation, there is in several of the 
States in this country, a limitation provided in relation more especially 
for suits against executors and administrators. This limitation is crea- 
ted not for their personal convenience, but for the benefit of the es- 
tates of deceased persons, and for those interested in them ; and there- 
fore although an administrator is not bound to plead the general statute, 
yet he is bound to plead the statute which relates to him in that capa- 
sity. Although an acknowledgment by an executor or administrato,, 
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after the time limited by the general statute, may revive a debt against 
a testator or intestate, yet his acknowledgment will not have the effect 
to take ‘the debt out of the special statute. For he is bound virtuée 
offictt to plead the latter, whenever a debt is claimed which would be 
barred by it, and therefore no admission or promise can operate to de- 
feat the statute so pleaded. Such statutes are for the benefit of the 
heirs and devisees, in order to discharge their estates within a reason- 
able time from the lien of the debts of the deceased. But although an 
executor or an administrator cannot waive this bar or destroy its effect, 
yet he may by his negligence in giving notice of his appointment pre- 
ventits accruing, and in such case if either of the other parties suffer 
a loss, it must be the heirs or devisees, and not the creditors; in 
which event it has been questioned whether the heirs or devisees would 
not be entitled to an action against the executor or administrator. 
Emerson vs. Thompson, 16 Mass. Rep. 429; Brown vs. Anderson, 
13. Mass. 201; Thompson vs. Brown, 16 Mass. 172; Darnes vs. Shed, 
15 Mass. 6. 

This summary of the law on a subject which has been but little 
discussed in our courts, and on which information is wanted; will 
not it is hoped. prove useless, as the character of those by whom 
these views have been advanced, independently of the soundness 
of the views themselves, cannot but have some influence on the 
opinion of those whose province it may be to explore this branch of 
the law. 

The other Judges concurring, the judgment of the court below is 
reversed. 

Judgment reversed. 





PRIOR vs. MATTHEWS. 


Although replications are filed to an answer ¢o a bill in chancery, all the facts contained 
in the answer responsive to the bill, must be taken as trae, unless disproved by eompe- 
tent proof. 


APPEAL from Clinton. 


Lronarp anv Bay, for Appellant. 
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POINTS AND AUTHORITIES. 


The bill of complaint should have been dismissed for want of equity. 
A court of equity has no power to decree the sale of a chattel, and the 
distribution of the proceeds among the owners thereof. Gudgell & 
Austin vs. Mead and others, 8 Mo. R. 53. 

2. The court had no power to confirm the sale, because the sale so 
far as related to the rights of the plaintiff, was void. 

3. The grounds of the complainant’s title—the survivorship of his 
child, is denied by the answers of all the defendants, consequently the 
decree was rendered in favor of the complainant without any proof 
whatever of the truth of the pretended survivorship of his child. 

4. But admitting the survivorship of the child, the complainant could 
not acquire any right to the property except by administration on the 
estate of the child. Croslin vs. Baker, 8 Mo. R. 437. 


Scorr, J. delivered the opinion of the court. 


This was a bill in chancery filed by Matthews, the appellee, against 
Prior and others, heirs and distributees of Katharine Newly, formerly 
Katharine Potts. The father of Katharine Potts, gave her a female 
slave to hold during her life, and after her death to her children. The 
slave was delivered to Katharine, and continued in her possession until 
she died. Katharine left four daughters, who intermarried with those 
now made parties to this suit. Matthews, the appellee, married Nancy, 
one of the daughters, who it is alleged died after her mother, leaving 
issue an infant child, which child departed this life, after the death 
of its mother, leaving no brothers nor sisters. The appellee claims 
as the heir of his child. It does not appear that the appellee ever 
had possession of the slave. The slave was claimed by the other 
children, and being sold, this bill was filed to recover one-fourth of her 
value. 

The only material fact charged in the bill which is denied by the 
answers, is, that the child of Matthews, the appellee, survived its 
mother. The respondents all deny this, and there is no proof in support 
of the allegation. Objections were made to the bill, among which was, 
that it did not contain any equity. They were overruled and a decree 
was entered in favor of Matthews, for one-fourth of the value of the 
slave. 

Although replications have been filed to the answers, the facts con- 
tained in them responsive to the bill, must be taken to be true, unless 
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contradicted by sufficient proof. It must then be assumed as true, that 
the appellee’s wife survived her child; if so, then there can be no pre- 
tension that he is the heir of that child. He then can only claim as 
husband. Now, if the slave was reduced to actual possession by Mat- 
thews, before the death of his wife, then he was tenant in common with 
the other heirs; and if they or any of them have disposed of the entire 
chattel, he has a clear remedy at law. How that matter was, does not 
apper from the allegations and proofs in the cause. From his claiming 
as the heir of his child, we might be led to the conclusion, that there 
never was an actual possession by Matthews, in which event he would 
have no claim to the slave as husband. Perdur vs. Jackson; 1 Russ. 
Ch. Rep. 1. 


The other Judges concurring, the decree will be reversed and the bill 
dismissed. 





PALMER vs. CRANE, 


See 8 vol. Mo. Rep. 620. 


ERROR to Montgomery. 


Cave, for the Plaintiff in error. 
Lroxarp & Bay, for the Defendant. 


POINTS AND AUTHORITIES. 


1. The declaration is defective. Admitting all the facts set forth, 
the plaintiff is not injured, because he was not prevented from prose- 
cuting his suit by the alleged acts of the defendant, and he has no 
right to have the property levied upon, applied to the satisfaction of 
his demand, until he has established it by the judgment of the court. 
See points made in this case, 8 Mo. R. p- 620-1. In the opinion deliv- 
ered when this case was last before the court, there is a misapprehen- 
sion of the: facts. The sheriff did not return that “no goods of the 
defendant in the attachment could be found, except some already 
levied on to satisfy executions,”? &c., but he returned that he levied the 
attachment upon the goods already in his possession under other execu- 
tions. It is expressly charged in the declaration, that the sheriff levied 
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the attachment upon the goods mentioned, and the only complaint is, 
that the goods were not subject to the execution mentioned in the re- 
turn. There is not even an allegation that the goods were not of suffi- 
cient value to satisfy both the executions in the sheriff’s hands, and the 
demand of the plaintiff. 

2. There is a manifest distinction between this case and an action in 
England, and in those States in which the English practice prevails, 
against the sheriff for an escape inmesne process. HE the sheriff suffers 
an escape on mesne process, the plaintiff is prevented from declaring 
for want of an appearance. He is in effect prevented from prosecuting 
his action against the defendant, and therefore sustains immediate dam- 
age by the act of the sheriff, and his only remedy is, by action against 
the sheriff. Com. Dig. ‘litle Pleader, Conn’t C.2; 3 Chitty’s Practice, 
437; the case cited in the opinion of the court, viz: 4 McCord, 372, is 
found upon the English practice. The authorities cited are English, 
except the case in 5 John. R. which is not in point, and besides the 
English practice then prevailed in New York. 

3. There was nothing in the alleged act of the sheriff, that prevented 
the plaintiff from prosecuting his action against the Litchtons. He 
certainly could sustain no injury until a failure to satisfy his demand 
as ascertained by the judgment of the court, out of the goods levied 
upon. The plaintiff had no property in the goods attached, and his 
right to satisfy his debt out of the goods, depended upon obtaining 
judgment. See Attachmext act of 1835, sects. 6, 41, 51; p. 77, 81-2. 


McBrips, J., delivered the opinion of the court. 


This cause was in this court at the last July term, when the matters, 
of error then complained of, were fully examined, considered and de- 
cided by the court. The writ of error was dismissed because a formal 
judgment had not been entered on the demurrers. The judgment has 
been amended, whilst the errors remain uncorrected, hence the cause 
has again been brovght to this court. On a re-argument we see no 
cause for overruling the decision heretofore made. 8 vol. Mo. Rep. 
619. We are fully satisfied that the declaration is good and the pleas 
clearly bad. Judge Scott concurring herein, the judgment of the cir- 
cuit court is reversed and the cause remanded. 
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WILLIAMS AND WILLIAMS vs. THE STATE OF MISSOURI. 
f 


1, The Supreme court will not set aside the verdict of a jury, unless their finding be gross- 
ly wrong. 


2. To constitute a person a ricter, it is not necessary that he should be actively engaged 


inthe riot; it is sufficient that he be present, giving countenance, support, or acqui- 
escense. 


3. The Statute which requires th me o rosecutor he endursed on the indictment in 

3. The Statute which requires the na fa tor to he endursed on t} lictment 
certain cases, does not require the name to be on the baci: of the indictment. It is sufi- 
cient if it be on any part of the indictment. 


ERROR to Howard. 
Bett, for Piaintiff in error. 
POINTS AND AUTHORITIES. 


1. The verdict of the jury was against evidence and the weight of 
“evidence, and the court erred in refusing to grant a new trial. 

2. The circuit court erred in refusing instructions asked by defend- 
ant, as it requires three or more to commit the offences charged in the 
indictment. See Revised code, p. 202-3, sec, 6, 7,8; also Russell on 
Crimes, title Riot. 

3. Verdict in this case erroneous as to William Williams, as there is 
not a syllable of evidence on which he could be convicted under either 
count of the indictment. See bill of exceptions throughout; 

And court erred in refusing to sect aside verdict against William 
Williams, and grant him a new trial. 

4. There is no legal endorsement of the name of a prosecutor on 
the indictment, in the true meaning of the term zn dorsum. See State 
vs. McCourtney, ef a/, 6 vol. Mo. R. 649-52, a case exactly in point. 
The endorsement in this case is appended to the last count in the in- 
dictment, and not superscribed upon the back of the indictment; this 
though a ¢fechnical objection, can be taken by defendants. See State 
vs. McCourtney, above cited, and decisions there referred to. 


StrinGFre.tiow, for Defendant in-error. 
POINTS AND AUTHORITIES. 


1. It is contended by the State that there was evidence to show that 
all who were present acted in concert, although Hines may have been 
most active. The jury properly decided upon ¢he weight of evidence. 








st 


m 
it 


y 










































n 


f 





JULY TERM, 1845. 





Williams and Williams vs. The State of Missouri. 





2. The court refused one instruction asked by defendant. The in- 
struction did not contain the law, nor was it applicable to t'1e evidence. 
The instruction given by the court contained the law. 

3. The bill of exceptions does not show that there was no endorse- 
ment of the prosecutor’s name—on the contrary the record states that 
it was endorsed. The part of the indictment on which the endorse- 
ment is made, is not material. See Rosco—Riot, State Mo. Pierre 
Williams, R. vol. 3, p. 419 and following. 


McBring, J. delivered the opinion of the court. 


The defendants with one Jesse Hines, were indicted by the grand 
jury of Howard county, at the June term, 1844, for a writ under the 
seventh Article of an act entitled ‘‘an act concerning crimes and pun- 
ishments,” approved March 20, 1835, Revised Code, 201. The indict- 
ment contained several counts inthe usual form. At the foot of the 
last count, after the name of the Circuit Attorney, is the following en- 
dorsement: “I hereby endorse my name on this indictment as the pros- 
ecutor in this cause. Signed— his 

Joseru }¢ Brown.” 
mark. 


At the December term following, Jesse Hines, not being found, a 
trial and verdict of guilty was had against the defendants, and a judg- 
ment entered thereon, to reverse which this cause has been brought 
here by appeal. 

The testimony elicited on the trial, shows that Jesse Hines, and the 
two Williams’s, with others, on the night of the 27th February last, 
after midnight, left their neighborhood and travelled twelve or four- 
teen miles to the house of Joseph Brown, for the purpose, as alleged 
»y them, of searching for a runaway slave, supposed to be in that 
vicinity. The company started with two bottles of whiskey, which 
they replenished on the route, and when they reached a branch three 
or four hundred yards from Brown’s house, they halted and entered 
into a conversation respecting Brown’s character and conduct. One of 
the company stated that Brown was a bad man, if rumor is true; and 
if what he had heard about him was true, he ought to be whipped— 
they would go to Brown’s house to warm and to hunt for the runaway 


~ negro, and thence to Rice Patterson’s field, half a mile off, where they 


expected to find the negro, They went to the house, rapped at the 
door, and demanded admittance. Brown enquired who was there, and 
on being answered that they were friends, he said, “damn such friends, 
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he would not open his doors that time of night—he had no enemies in 
the neighborhood but the Williams’s and the Yancey’s.” He was told 
if he did not open the door, they would break it down—some one called 
for a rail—then took a stick of wood and struck on the roof—threat- 
ened that they would enter the house through the roof, if the door was 
not opened, and a proposition was made to get upon the roof of the 
house. Brown was told that if he did not open the door and submit to 
have his house searched, they would procure a search warrant—he re- 
plied, that the negro was not there, nor had he seen him but once since 
he ranaway; that a few weeks previous some persons had searched his 
house for negroes and goods, as they said, and had pulled his house 
down. Brown got his gun, which being seen by Hines, he called for 
pistols, and directed two of the company to repair to the back door to 
prevent Brown’s escape. The family of Brown were greatly alarmed. 
When the rioters were in the act of leaving the house, they informed 
Brown that a company of men would come from Cooper county, and 
drive him off; and when a short distance from the house they fired offa 
pistol. Hines was the leader of the party, and did most of the talking 
—no one discountenanced in any manner what was done. 

The foregoing is substantially the evidence given on the trial, by some 
of those who accompanied the expedition. The testimony of Brown was 
somewhat variant, On the trial before the circuit court, the defendant 
asked the following instructions : 

1. Before the jury can find either of the Williams’s guilty, they must 
find that three or more persons assembled together with the intent, with 
force and violence, to commit the injury charged in the first four counts 
of the indictment. 

2. To make a man a party in a riot, he must be active in doing, coun- 
tenancing or supporting those who engage in such riot, or he must ac- 
quiesce in the same. 

3. In case of a riot, the violence and tumult must, in some degree,be 
premeditated. 


4. If the jury believe that Jesse Hines, alone, was engaged in the riot, 


or made an attempt todo an act, which would constitute him a rioter, 
without the defendants both assisting in such riotous acts, they will 
find the defendants not guilty. 

5. If there is a reasonable doubt of the guilt of the defendants, they 
must find for them. 

The court gave the first, second, third, and fifth, and refused the 
fourth instruction, to which refusal to give the fourth instruction, the 
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After the trial, the defendants moved the court to set aside the verdict 
assigning for reason that the verdict was against evidence, the weight of 
evidence, against the law, and the law and the evidence ; which being 
overruled, they excepted. 

They then moved in arrest of judgment, tor the reasons: First, The 
name of a prosecutor is not endorsed on said indictment ; Second, Be- 
cause said indictment does not appear by an endorsement thereon, to 
be preferred upon the information or knowledge of two or more of the 
grand jury; or on the information of some public officer. This motion 
being likewise overruled, they excepted to the opinion of the court in 
overruling the same. 

The first question presented for the decision of this court, grows out 
of the refusal of the circuit court to grant a new trial. Was the evi- 
dence adduced on the trial, in the court below, sufficient to authorize 
the jury in finding a verdict of guilty against the defendants ? 

An examination of the evidence as above detailed, will show that an 
outrage was perpetrated on the rights of Brown, by the defenants 
and others. If such conduct be tolerated by the juries of the country, 
and connived at by the courts, it will inevitably lead to fearful conse- 
quences. A citizen who cannot have the protection of the law thrown 
around him, when quietly and peaceably at home, with his family, will 
soon be driven to a vindication of his rights, even should it cost the ag- 
gressor his life. As the good order and well being of society depend 
mainly upon the protection which the law gives to individual rights, it 


_ becomes the imperative duty of those entrusted with its administration 


to see that none who violate its provisions escape punishment. Those 


who were engaged in the riot may have, indeed they must have under- 


stood Brown’s character, otherwise the enterprise was an exceedingly 
reckless and hazardous one. If Brown had taken the life of any one, 
or all of them, he would have been justified Sy the moral sense of the 
community. 

Although the Williams’s were not so prominent as Hines, whoappears 
from the evidence to have been the leader of the posse, yet they were 


| there giving countenance to what was done, and thus became partici- 
_ pators in the riot. Besides, this court will not set aside a verdict where 


there is conflicting evidence, or any evidence upon which a finding could 
be predicated, unless the finding i: a flagrant violation of justice. That 
power is more safely deposited in the circuit courts; sitting in the vi- 
cinity where the alleged offence was committed, having the witnesses 
before them they are better enabled to determine whether injustice has 
been done in the premises. 
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The next question arises out of the refusal of the circuit court to give 
the fourth instruction asked for by the defendant. 

By comparing that instruction with the second, which this court re- 
cognizes as law, it will be seen that there is a conflict between them.— 
It is not necessary, as the fourth instruction asked for, seems to assume 
that to constitute an individual a rioter, he should be actively engaged 
in such riot ; it is sufficient as set out in the second instruction, ¢hat he 
be present giving countenance, support or acquiescence. If thelaw 
were otherwise it would be easy to evade it. Then it would only be ne- 
cessary to put forward as an active agent, the least scrupulous and re- 
sponsible of the rioters, whilst the others would stand and encourage 
him by their presence and approbation, and yet take no active direct 
part in what was being done. The second instruction containing the 
law on that branch of the question, and the fourth being so framed as to 
impair the force of the second, and mislead the jury, the court did right 
in refusing to give it to the jury. 

It is further assigned for error that “there was no su flicient and le- 
gal endorsement of a prosecutor on the indictment.””’ The 22d section 
of 3rd article of “an act to regulate proceedings in criminal cases,” 
Rev. C. 481, provides that “no indictment for any trespass against the 
person or property of another not amounting to felony shall be prefer- 
red, unless the name of a prosecutor is endorsed thereon.” Is the 
writing at the foot of the indictment, as in this case, a compliance with 
the requisition of the statute? The only authority referred to by the 
defendant’s counsel, and which he relies upon as being decisive on this 
point, is the case of the State vs. McCourtney and others, 6 Mo. R. 649. 
The court in that case say that “the statute requires this endorsement 
to be made before the bill is found, it is consequently a part of the 
indictment, and must appear on the back of the indictment, as well as 
the endorsement of the fgreman of the grand jury, that the same is a 
true bill.” But what was the question then before the vourt, and to 
what was the attention of the Judge directed? This will be manifest 


by a brief review of that case. That was also an indictment for a riot, 


without any attempt to endorse the name of the prosecutor, until the 
motion was made by the defendant to quash, because of the omission. 
The court sustained the motion; quashed the indictment; the State 
excepted and brought her writ of error. The question then was, is it 
necessary on an indictment for a riot, that the name of a prosecutor 
should be endorsed. The court decide that itis necessary, that the 
statute requires it; but whether that endorsement should be on the 
back or on the inside of the indictment, is not decided in the case, as 
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the point was not necessarily involved in the enquiry, and the attention 
of the judge was not directed to it. If the court had so held in that 
case, the opinion would not be binding ; but it cannot be regarded as a 
decision of the point now at issue. It is true, the court say ‘‘it must 
appear on the back of the indictment,” but the language when con- 
strued with reference to the point then under consideration, only means 
that the name of a prosecutor must be endorsed somewhere on the 
indictment. The object of the statute is to impose a salutary restraint 
upon the getting up indictments, by requiring those who are mainly 
instrumental in procuring the indictment, to endorse their name as 
prosecutor, and subjecting them to the payment of costs under certain 
contingencies. That end can be attained as well and readily by the 
endorsement being made on the inside as on the back of the instrument; 
and indeed it is most convenient and proper so to make it. It being 
the universal practice, so far as we have knowledge, to make the en- 
dorsement on the inside of the indictment, we would not feel author- 
zed to change that practice, unless the point had been distinctly ruled 
otherwise. 

We have been referred to the derivation of the word endorsement, 
which comes from én and dorsum, and signifies what is written on the 
back. An effort to limit and circumscribe the word endorsement, was 
made in Dominus Rez vs. Johann Bigg, in an ingenious argument 
before all the Judges at Sergeant’s Inn, (see Pierre Williams’ R. vol. 3, 
p- 419 and following, ) but without success. By the statute of 8 and 9 
W. 3, chap. 19, section 36, the raising an endorsement was made felony 
without clergy. The defendant under this statute was found guilty, 
of taking out a receipt written on the inside of a bank note, by the use 
of lemon juice, and a majority of the judges held it, to be raising an 
endorsement within the meaning of the statute. 

Judge Scorr concurring in the opinion, the judgment of the circuit 
court is affirmed. 

Judge Napton absent. 





BERRY vs, ROBINSON, er at. 


1. Although a party may have an adequate remedy at law, it does not follow that a cour: 
of equity loses its jurisdiction. There are many cases in which courts of law and equity 
have concurrent jurisdiction. 
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2. A being entitled to an interest in the estate of B, conveys his interest by deed to C, and 
dies. The deed being lost, C has his demand allowed in the county court against the 
estate of A. C then files his bill in chancery against the administrators of both A and B; 
and prays to have his demand paid by the administrator of B; or to compel the adminis- 
trator of A to pay over the distributive share received of the estate of B. Held, that the 
bill is multitarious in joining the administrator of A, who has no inierest in the proceeding 
against the administrator of B, and is bad on demurrer. 


ERROR to Callaway. 


Rei & Haron, for Plaintiff in error. 
POINTS. 


1. Is the complainant Berry entitled to the discovery sought in a 
court of equity, and relief prayed for. 

2. Has complainant by virtue of the facts stated and exhibits made 
in said bill, such an equitable right as willbe enforced by a court of 
equity to a decree against Robinson, as administrator, &c., of Samuel 
Dooly, dec’d, for an amount sufficient to satisfy the judgments ren- 
dered in the Callaway county court, vs. the adm’r of Thomas Dooly, 
dec’d, in his (complainant’s) favor. 

3. The bill is not, upon its face, destitute of equity, but contains 
equity, consequently said demurrer should have been overruled, and 
not sustained. 

4. The record may authorize the raising of other questions, all of 
which it is presumed, however, may be considered under the above 
heads. | 


AUTHORITIES. 


For Ist point, see generally Ist Story’s Equity, and authorities there 
referred to, page 82, &c. 

For 2d point, Armstrong vs. Gilchrist, 2 John. cases 424. Rathborn 
vs. Warren, 10 John. R. 587, 596. King vs. Baldwin, 17 John. R. 384. 
See 1 Story, p. 88, and authorities there referred to, note 2. 

For 3d point, Ist Story under head of administrators generally, and 
authorities there referred to. 


Jamison & Sueter, for Defendants in error. 


1. There is a general rule that chancery has no jurisdiction over any 
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subject matter, or the power to grant relief where there is a remgdy at 
law ; in all such cases the parties will be left to seek redress in a court 
of law, the only legal and proper taibunal to investigate such matters. 
See Blanchard vs. Kenton, 4 Bibb 451; McGreery vs. Lewis, 4 Bibb 
323; Watts & Garraty vs. Hunn, 4 Little 297 ; Brady’s ex’rs. vs. Ellis, 
1 Mo. Rep. 402. 


2. It being established that the courts of equity will not entertain 
jurisdiction when there is aremedy at law, the following authorities go 
to show that the plaintiff had his remedy at law, if as alleged, he was 
one of the heirs of the said Samuel Dooly, dec’d, or stands in the place 
of one of the heirsby purchase. See Revised Code 1845, 8th and sub- 
sequent sections of the 7th article of the law regulating administra- 
tion. 

3. The bill was defective, and the demurrer properly sustained there- 
to, because the. same concluded with a prayer in the alternative. See 
Shields and Hickerson vs. Bogliolo, 7th Mo. Rep. 134. 


McBrine J., delivered the opinion of the court. 


The complainant brought his bill in chancery against the defendants, 
alleging that Thomas Dooly, dec’d, was indebted to him on two notes 
of hand for one hundred and fifty dollars each; in consideration of 
which, Dooly on the !6th November, 1831, executed a deed by which 
he assigned to complainant all of his interest in the estate of his de- 
ceased son, Samuel Dooly, who died intestate, leaving a large amount 
of real and personal estate, and that Robinson was appointed adminis- 
trator. Subsequently Thomas Dooly died intestate, leaving no estate 
other than the interest which he was entitled to out of Samuel’s estate, 
and that Preston B. Reid obtained letters of administration on the es- 
tate of Thomas. The deed from Thomas Dooly to the complainant 
having been lost or mislaid, he exhibited his demands to the county 
court of Callaway county, and obtained an allowance against Reid the 
administrator, for the balance due on the said notes, as also for an open 
account which he had against the said Thomas Dooly, deceased. Rob- 
inson, the administrator of Samuel Dooly, made his final settlement 
with the county court, by which it appears that there was left of the 
estate of his intestate for distribution, the sum of $2000, or upwards. 
That the said Thomas Dooly, the father, John Dooly, the brother, 
Sarah Dooly, the sister, and William Dooly, the nephew, of said 
Samuel Dooly, were the legal heirs and distributees, and as such, 
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each were entitled to the one equal fourth part of Samuel’s estate, af- 
ter the payment of debts, &c. That John Dooly has departed this 
life intestate and insolyent—Sarah and William have also died intestate, 
and Paul H. Dooly has obtained letters of administration on their es- 
tate—and that distribution has been made by Robinson without regard 
to the complainant’s rights. Robinson, Reid and Paul H. Dooly are 
made defendants. 

The bill seeks the enforcement of the assignment made by Thomas 
Dooly to the complainant, all his right and interest in the estate of 
Samuel Dooly; or a decree for the payment of his demands allowed 
by the county court of Callaway county against Reid as administrator 
of Thomas, out of the estate of Samuel Dooly, deceased, and for 
general relief. To the bill, the defendants filed a general demurrer, 
which being sustained, the complainant has brought the case here by 
writ of error. 

The defendants insist that the complainant having a full and ample 
remedy at law for the enforcement of his rights against the administra- 
tor of Samuel Dooly, cannot come into a court of equity to invoke the 
aid of the chancellor; and refer the court to several decisions to be 
jound in the Kentucky Reports. We have not the means of examining 
those authorities as they are not in our library, but apprehend they go 
no further than to assert the general doctrine, that where full and ade- 
quate relief can be had at law, a court of equity will not entertain 
jurisdiction. So our statute regulating practice in chancery asserts 
the same general rule, (R. C. 506,) and yet in many cases the courts 
of law and equity exercise concurrent jurisdiction, leaving the party 
to resort to the one or the other as may best suit his interest or conve- 
nience; and the court first obtaining jurisdiction will proceed to try 
the cause by which the rights of the parties will be concluded. But in- 
dependent of this practice of the courts which is believed to prevail al- 
most universally in the several States, the sixth clause of the eighth 
section, first article of an act entitled “an act to establish courts of 
record, and. prescribe their powers and duties,”’ R. C. 155, confers the 
power on a court of chancery to examine the settlements of administra- 
tors, &c., and enforce the payment of legacies, &c. See further on 
this subject, the case of Erwin and wife vs. Henry, decided at the pre- 
sent term of this court. 

Assuming then that a court of chancery has jurisdiction of the 
subject matter of the bill, we will examine the bill to see whether 
the demurrer was properly sustained by the circuit court on another 
ground. 
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The bill commences by setting up an equity growing out of the as- 
signment made by Thomas Dooly to the complainant, of all his interest 
in the estate of his deceased son Samuel Dooly, alleging the loss of 
the deed evidencing the assignment. This would give the court of 
chancery jurisdiction, inasmuch as the county court would have no 
power to entertain a proceeding to ascertain the character and effect of 
the deed. But being doubtful himself of his rights, and not willing to 
rest his case upon the deed of assignment, the complainant seeks to ob- 
tain a decree against the administrator of Samuel Dooly, deceased, who 
it appears from the bill, has made a final settlement of his administra- 
tion, and paid over the balance in his hands to the distributees—or a 
decree against the administrator of the distributee. 

The right then attempted to be enforced either springs out of the as- 
signment from Thomas Dooly, deceased, to the complainant, or the 
allowance made to the complainant by the county court of Callaway 
county against the estate of Thomas Dooly. If from the former, we 
can see no propriety in making Reid, the administrator of Thomas 
Dooly, a party to the suit, as he can have no possible interest in the re- 
sult of the controversy under the assignment of his intestate. If the 
decree sliould be in favor of the complainant, the administrator of 
Thomas Dooly will not be effected thereby, and if against the com- 
plainant, the administrator succeeds to no rights which he has not 
already. As the representative of the assignor, there appears to be no 
greater necessity for making the administrator a party, than there would 
be in an action at law by an assignee against the obligor of abond. If 
Thomas Dooly had by the laws of this State, the interest claimed in the 
bill, in the estate of his son Samuel Dooly, that interest was by him, in 
his lifetime, transferred to the complainant. 

The bill in this case, like the one in the case of Jones vs. Paul, et. 
al., decided at the present term, is defective in making the administra- 
tor of Thomas Dooly a party to a controversy in the subject matter of 
which he has no interest in common with other defendants. 

The other members of the court concurring herein, the judgment of 
the court on the demurrer is sustained. 





THAYER, ASSIGNEE OF HENNING, vs. ISAAC R. CAMPBELL, Er. at. 


1, A mortgage cannot be assigned unless the debt to secure which the mortgage is given, be 
also assigned. The mortgage and debt may together be assigned, and the assignee can 
foreclose at law, 
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2. A mortgage given to secure separate debts due te several persons, conveys a general in- 
terest and right of action in each, and may Ve proceeded on by any one, without joining 
the others. 


3. A proceeding to fcreclose the equity of redemption of a mortgagor, under our statute is a 
proceeding at law, and is not governed by the rules of proceedings in equity. 


4. One of several mortgagees has no right to make the other mortgagees defendants, on a pro- 
ceeding under the statute. They are permitted to come in and make themselves defend- 
ants, but can not be compelled to do so. 


ERROR to Clark. 


Leonarp & Bay, for the Plaintiff in error. 


POINTS AND AUTHORITIES. 


1. The mortgage was given to secure the payment of several de- 
mands, and the interest of the mortgagees being several, each had a 
right to enforce his claim under the mortgage. Burnett vs. Pratte, et 
al. 22 Pickering, 556. The mortgagees were tenants in common. Sta- 
tute of 1835, concerning conveyances, sec. 6, p. 119. 

2. The mortgagees, Palmer and Lovering, were properly made parties 
defendants. Had the plaintiff filed his bill in equity to foreclose, instead 
of proceeding under the statute, he would have been compelled to make 
the other mortgagees defendants, upon the acknowledged rule in equity, 
that all having an interest in the subject matter, must be made parties. 

Is the rule different in a suit under the statute? This is is not con- 
sidered a common law proceeding, but rather as an equitable proceed- 
ing, regulated by statute. Wilson et al. vs. Bruffee, admr., 6 Mo. Rep. 
635. : 

It certainly was the intention of the statute to make all persons in in- 
terest parties. See statute of 1835, concerning mortgages, p. 409. 
The statute was not intended for the benefit of a certain class of cases 
only, but as a salutary regulation of proceedings to foreclose mortgages 
generally. 

3. The statute concerning mortgages does not in any respect change 
the law as it existed previous thereto, but is cumulative. The act was 
intended to facilitate the remedy, leaving to the mortgagor his right to 
proceed in equity. The act should therefore receive a liberal construc- 
tion, so as to carry out the intention of the legislature. 


C. We tts, for Defendant in error. 


The defendant in error insists: 
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1. That the mortgage cannot be assigned either at law or in equity 
without assigning the debt which it was made to secure. 

2. The assignee of a mortgage cannot sue at law. 

3. At law all the mortgagees must sue. See the statute of 1839, p. 
87. Rules of common law can alone be applied. See sec. 13, 14, p. 87. 


Scorrt, J. delivered the opinion of the court. 


Campbell, the defendant in error, executed a mortgage on real and 
personal estate, to secure three several distinct debts which he owed to 
James S. Henning, and two others. Henning assigned his interest in 
the mortgage to Thayer the plaintiff, by a writing endorsed on the 
mortgage, in these words ; ‘For and in consideratien of the sum of five 
hundred and sixty-eight dollars and twenty-seven cents, it being a note 
held by him against me for that sum, dated Nov. 22d, 1842, and due 6 
months from date, I assign all my interest in the within mortgage to 
Martin Thayer. All collected over said amount to be paid to me.” 
The mortgage recited that Campbell was indebted to Henning in the 
sum of 3597 87 by judgment, and thejsum of $26 32 by bond. ‘Thayer 
filed a petition under the statute to foreclose Campbell’s equity of re- 
demption, and made the two other mortgagees defendants in the suit. 

To this petition there was a demurrer, which was sustained by the 
court below, and judgment entered against the plaintiff, to reverse 
which he has prosecuted this writ error. 

In support of the judgment rendered in the court below, the defend- 
ants in error rely on four grounds, yiz: 

1. That an assignment of a mortgage cannot be effected without an 
assigninent of the debt, whose payment is thereby secured. 

2. The assignee of the bare mortgage cannot sue at law. 

3. That all the mortgagees should have joined in the suit. 

4. That the other mortgagees were improperly made parties defend- 
ants, this being a statutory proceeding according to the course of the 
common law, and not a. proceeding in conformity to the course and prac- 
tice adopted by courts of chancery. 

The doctrine is asserted in the books that the assignment of a mort- 
gage is regarded as a nullity. Wilson vs. Troup, 2 Cow. 195. This, 
however, must be intended of cases in which the mortgage alone is as- 
signed, and in which it was the intention of the parties that nothing 
but the mortgage, disconnected from the debt whose payment was se- 
cured by it should pass. It cannot be applied to cases in which al- 
though an assignment of the mortgage is in terms made, yet it is clear 
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from the transaction, that the debt was likewise designed to be trans- 
ferred. No form of words is exclusively appropriated to create an as- 
signment of a debt. The contract of assignment is to be construed 
like all other contracts, and as in them, the intention of the parties 
must prevail, so in this. The assignment endorsed on the mortgage 
clearly shows that it was designed to transfer as well the debt as the 
interest in the land. The greater portion of the debt recited in the 
mortgage, and secured by it, was due on a judgment. It was not evi- 
denced by a bond or note—things capable of delivery. In what more 
authentic manner could an assignment of a judgment have been effect- 
ed? There is no foundation in reason or policy for narrowing the con- 
struction of the statute allowing an assignee of a debt secured by a 
mortgage to bring a petition to foreclose the equity of redemption in 
his own name, to those cases only ia which the assignee of a debt could 
sue at law for its collection. It must have been in the contemplation 
of the legislature that mortgages are frequently executed to secure 
the payment of debts whose existence cannot be shown by note or 
specialty. 

The second reason urged in support of the demurrer has been an- 
swered by what has been said in relation to the first. 

Considering the purposes for which the mortgage was given, we 
cannot see the necessity or propriety of all the mortgagees uniting as 
plaintiffs in this suit. Although there is bet a single deed of convey- 
ance, yet when we consider that it was executed to secure three seve- 
ral and distinct debts, due to three several individuals, it must be re- 
garded as clearly several in its nature as if those several instruments 
had been simultaneously executed. A conveyance of interests in land 
to several, by one instrument, does not necessarily make those interests 
joint. It is said, though a man covenant with two or more jointly, yet 
if the interest and cause of action of the covenantees be several and 
not joint, the covenant shall be taken to be several, and each of the 
covenantees may bring an action in his own name for his particular 
damage, notwithstanding the words of the covenant are joint. 1 Saund. 
154. Inthe case of Burnett vs. Pratt, 22nd Pick., the court held it 
clear that if a mortgage is given to two or more persons to secure their 
several debts, the mortgage is several and not joint. That each mort- 
gagee has a right to enforce his claim under the mortgage. If the debts 
secured are equal in amount, the mortgagees will have an equal inter- 
est in the morgage; if unequal, their shares will be proportionate to 
the amounts of their respective debts. As to the difficulties which may 
be suggested as growing out of the law relative to joint tenancies, in 
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opposition to this construction of the mortgage, it may be remarked 
that they are all removed by our statute regulating conveyances, which 
makes every conveyance to two or more persons a tenancy in common, 
unless it is expressly declared in such conveyance to be in joint tenancy. 
Digest, sec. 6, 119. 

If the three mortgagees joined in the suit, there could be but one 
judgment. One of the claims under the mortgage might be contested, 
and would involve long and tedious litigation, the others might be un- 
disputed, why should those whose claims are admitted to be just, be 
compelled to suffer the delay and incur the trouble incident to a pro- 
tracted litigation? 

We cannot acquiesce in the view, that the proceedings under the 
statute relative to mortgages, are like those in courts of equity, or 
that such proceedings can derive any aid from analogy to the course of 
practice in those courts. The foundation for the argument is a casual 
remark made by a judge of this court, in delivering an opinion, and it 
is strange that it should be relied on for such a purpose, when it had 
been solemnly determined in the case of Carr vs. Holbrook, et al. 1 Mo. 
Rep. 240, that proceedings to foreclose a mortgage under the statute, 
are proceedings at common law, and not governed by the rules in chan- 
cery, and when that opinion had been sanctioned and adopted by the 
late case of McNair vs. Biddle, 8 Mo. Rep. 257. But the act of Feb. 
9th, 1839, sec. 13, has put this question at rest, by providing that in all 
suits commenced in virtue of the act now under consideration, the 
courts shall proceed as in other actions at law, except in cases not 
otherwise provided for. 

The greatest difficulty in this cause grows out of the fact of making 
the other mortgagees parties defendants. In proceedings in chancery, 
if it appears that a party having no interest in the subject matter of the 
suit is made a defendant, it is generally a cause of demurrere If this 
were a procedure according to the course of ‘acourt of equity, the 
mortgagees who are made defendants, could not demur, because it is 
clear that they are interested, and their interest appearing, a bill would 
be demurrable in which they were not made parties. The rule being, 
when a party having an interest as plaintiff will not join in the suit, as 
such, he must be brought before the court as a defendant. The statute 
now under consideration is suz generzs, and it must be confessed, that 
taken in connexion with the interpretation it has received, it is full of 
embarrassment and difficulty. The idea of such a proceeding had its 
origin at an early day in this State, before there was such a thing asa 
court of equity as contradistinguished from a court of law. At the 
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time of the first enactment of this law, in the year 1807, the transac- 
tions of our people were simple, and freed from those entanglements 
growing out of an extensive intercourse and commerce. _It was pro- 
bably designed for those casesin which there was only a mortgagor and 
mortgagee. Confined to such, there was no difficulty attending its ex- 
ecution. Subsequent legislation has made changes in the law, and in 
practice it has been applied to cases in which many conflicting inter- 
ests were involved. The interpretation put upon it by this court, is, 
that if the first mortgagee files a bill to foreclose, and obtains a decree, 
the mortgaged property will be sold without regard to the rights and in- 
terest of subsequent incumbrancers. They at their peril are required 
to take notice of the proceedings—to come in and have themselves 
made defendants in order to protect theirrights. Mullanphy vs. Simp- 
son, 3 Mo. Rep. 345. Russell vs. Heirs of Mullanphy, 4 Mo. Rep. 319. 
The only inducement the first mortgagee could have for proceeding 
under this statut2, is tat he may havea clear sale, without making 
subsequent incumbrancers parties. Had it been held that those not 
made parties to the proceedings could not have been affected by them, 
all motive for adopting the statutory mode of foreclosure would have 
been removed, and the statute would have been confined to those cases 
for which, in all probability, it was originally intended. The late revi- 
sion of the laws has remedied this inconvenience in a great measure, 
and the new provisions engrafted on this statute will have the effect 
which it ought to have, of inducing all mortgagees, in cases of embar- 
rassment growing out of the number of incumbrances or from other 
causes, to resort to a bill in equity in order to obtain a foreclosure of 
the equity of redemption. From this view of the subject, it cannot 
well be perceived how the other mortgagces, can be injured by being 
made defendants, but although they ought not to complain of being thus 
treated, yet we cannot reconcile their joinder as defendants, with the 
rights of the mortgagor, who is the proper defendant in this cause. The 
plaintiff might certainly have brought a bill in equity to foreclose the 
equity of redemption, and then the other mortgagees would have pro- 
perly been madedefendants. He has not thought proper to adopt that 
mode of procedure, but has taken the statutory remedy. By the sta- 
tute those interested are permitted to come in and be made defendants. 

There is no other mode designated by which they can be made parties 
to the suit, and it would seem that the mode of becoming parties is not 
very material. But the manner of becoming a party, may affect the 
interest of the mortgagor, and the courts will certainly be disposed to 
protect his rights. If one mode of becoming a party, defendant will 
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be attended with less cost to the mortgagor, than the other, it will 
certainly be a reason for choosing that one, especially as it is within 
the words of the law, and for rejecting the other. The fees for serving 
process, and the costs of an order of publication in many cases, which 
are cousiderable, would be an additional burden thrown upon the mort- 
gagor, if parties are permitted to be made by the petition. As the 
statut; no where authorizes such a mode of making parties, as it is ra- 


ther against the spirit of the construction put upon the act, and as it 
will in :any cases considerably increase the costs of the mortgagor, we 
feel oursc'\ es constrained to refuse it our sanction. 


Judg\.cut affirmed. 
McBs:i2, J., did not sit in this case. 





MARTIN vs. THE STATE. 


An indictment for a riot, alleging an “intent to make an assault,” must charge it to have 
been. --\with force and violence.” It is not sufficient to charge it to have been “with 
force «1d arms.” 


APPEAL from Benton 
Winston, for the Appellant. 
POINTS AND AUTHORITIES. 


1. The appellant contends that the indictment does not pursue the 
words of the statute, and is therefore bad. See Revised Code p. 202, 
sec. 6; 5 Mo. Rep. 359, 361. 

2. The indictment is bad for duplicity. 

3. The indictment is for a misdemeanor, and charges a felony. 


McBrung, J., delivered the opinion of the court. 


The defendant with divers other individuals, was indicted by the 
grand jury of Benton county, at the December term, 1843, of the cir- 
cuit court forariot. The defendant having taken a separate trial, was 
found guilty, whereupon he moved the court for a new trial, and in ar- 
rest of judgment, assigning among other reasons the following: ‘‘The 
indictment is not such a one as the court ought to render a judgment 
upon, the same being wholly informal and insufficient,” which being 
overruled he excepted and took an appeal to this court. 
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The indictment charges that “William L. Vaughn, Jonathan Martin 
and others, (naming them,) heretofore, to-wit: On the 19th Septem- 
ber, A. D. 1843, at the county of Benion and State of Missouri, did 
then and there with force and arms, unlawfully, riotously and tumul- 
tuously assemble themselves together with the intent to commit an as- 
sault upon the body of Samuel Yeates, and did then and there, being so 
assembled as aforesaid, wickedly, riotously, and unlawfully assault 
and beat, whip, bruise and maim the said Samuel Yeates, to-wit: at 
the county of Benton and State of Missouri, contrary to the form of 
the statute,’ &c. 

The indictment is framed upon the 6th section of the 7th article of an 
act entitled ‘‘an act concerning crimes and punishments,” Revised 
Code 202, which provides that if three or more persons shall assemble 
together, with the intent or being assembled shall agree mutually to 
assist one another to do an unlawful act, wth force and violence, against 
the person or property of another, or against the peace, ox to the ter- 
ror of the people, and shall accomplish the purpose intended, or do any 
unlawful act in furtherance of such purpose in a violent or turbulent 
manner, every person, &c. 

It is a well settled principle, that an indictment framed upon a statute, 
must state all the circumstances which‘constitute the definition of the 
offence in the act, so as to bring the defendant precisely within it, and 
must with certainty and precision charge him with having committed, 
or omitted the acts constituting the offence, under the circumstances 
and with tlic intent mentioned in the statute; and the defect will not 
be aided by verdict, nor by a conclusion contra formam statuti. The 
pleader should keep close to the expressions of the statute, otherwise 
his indictment will be bad, notwithstanding he may use the fullest com- 
mon law description and legal definition of the offence. Barbour’s 
Crim. Treatise 290. An indictment on that part of the black act, which 
made it felony “‘wé/fully and maliciously” to shoot at any person in a 
dwelling house or other place was holden bad, because it charged the 
offence to have been done “unlawfully and maliciously.” R. vs. Davis, 
Leach 556. So, an indictment upon statute 7 and 8 G. 4, C. 30, § 2, 
for feloniously, voluntarily and maliciously setting fire to a barn, was 
holden bad, because the words of the statute are “unlawfully and mali- 
ciously.”” R. vs. Turner, R. & M. 239. 

The same principle has been recognized by this court in several 
adjudications. See State vs. Comfort, 5 Mo. Rep. 357; State vs. Mar- 
tin, Ib. 362; State vs. Mitchell, 6 Mo. Rep. 147; State vs. Helm & 
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Thornhill, Ib. 236; State vs. Brown, 7 Mo. R. 210; State vs. Spratt, 
Ib. 247. 

By an application of the foregoing rule to the indictment in this case, 
it will be found to be defective. The indictment charges that the de- 
fendants did “unlawfully, riotously and maliciously assemble themselves 
together, with. the intent to commit an assault.”” But what was the 
character of that assault, in the intention of the defendants, at the time 
of assembling, is not stated. The statute however declares that it must 
be in the mind or contemplation of the defendants, not only to do an 
unlawful act, but to do such act “with force or violence.” If those 
latter words had been inserted in the indictment, after the word assault, 
the indictment would have been good; without them we are of opinion 
it is bad, and the court erred in not sustaining the motion in arrest of 
judgment. 

The other members of the court concurring herein, the judgment of 
the circuit court is reversed. 





STATE, TO THE USE OF CRAWL vs. FURGUSON, Er at. 


1. The Statute of 1835, which prescribes the limitation to actions upon a constable’s bond, 
does not begin to run until the expiration of the term for which the constable was elec- 
ted, and is not affected by the resignation of the constable. 


2. The plea of non est factum, to an action of debt on such a bond, puts in issue only the 
execution of the bond. 


APPEAL from Camden Circuit Court. 


G. W. Mixer, for the Appellant. 


Puetps, for the Appellees. 


POINTS AND AUTHORITIES. 


1. The appellees insist that as the bill of exceptions shows there was 
other evidence given on the trial besides that incorporated in the bill of 
exceptions, the judgment will not be reversed. 

2. That the appellant was not entitled to recover upon the evidence 
preserved in the bill of exceptions. 
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3. That: this court will not reverse a judgment because an erreneous 
instruction was given, unless the party shows by his bill of exceptions, 
that he is entitled to recover. Newman vs. Lawless, 6 Mo. Rep. 279; 
Finney et al vs. Allen, 7 Mo. Rep. 416; Vaulx vs. Campbell, ex’r. 8 
Mo. R. 224; Cawthorn vs. Muldrow, Ib. 617. : 


McBripe, J., delivered the opinion of the court. 


This was an action of debt brought by the plaintiff, against the 
defendants, on a constable’s bond, to the March Term, 1844, of Camden 
circuit court. The defendants filed a plea of non est factum, and gave 
notice of special matter. Issue was joined on the plea, and at the 
March term, 1845, the parties went to trial. 

The bill of exceptions shows that on the trial, the plaintiff read in 
evidence the bond of the constable, dated the 19th Aug. 1840. The 
defendant then introduced evidence conducing to prove, that more than 
two years prior to the commencement of this action, he had resigned 
his office of constable, to the introduction of which, the plaintiff 
objected, but his objection being overruled by the court, the evidence 
was given to the jury, thereupon the plaintiff excepted to the decision 
of the court, in overruling his objection and permitting the eviicace to 
go to the jury. The plaintiff then asked the court to instruct ile jury, 
“that if the jury believe from the evidence, that said suit was com- 
menced within four years from and after‘ the time, said Ferguson was 
elected a constable of Harmony township, in Pulaski county, tiie said 
suit is not barred by limitation of law.”? Which the court refused to 
give, and the plaintiff-excepted.. A verdict having been rendered for 
the defendant, the plaintiff filed his motion for a new trial, assigning 
‘the foregoing, with other reasons, for a new trial, but the court over- 
ruled the motion for a new trial, whereupon the plaintiff excepted, and 
brings his case here by appeal. 

The questions raised by the record are: 1. Did the court err in per- 
mitting the evidence offered by the defendant, and excepted to by the 
plaintiff, to go to the jury? 2. Did the court err in refusing to give the 
instruction asked by the plaintiff? 

If the instruction asked by the plaintiff should -have been given to 
the jury, then the evidence offered by the defendant, or any other evi- 
dence conducing to show when the defendant. resigned his office of 
constable, for the purpose for which it was given, was irrelevant and 
immaterial to the issue, and should have been excluded by the court. 
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The first section of an act entitled, “an act concerning constables, 
R. C. 116, prescribes the time and manner of electing constables, “who 
shall hold his office for two years and until his successor be elected and 
qualified.””, The second section relates to the bond to be given by the 
constable ; the third section provides for filling vacancies in the office ; 
the fourth section is in these words: “The constable’s bond shall be 
filed with the clerk of the county, and may be sued upon at the instance 
of any one injured by its breach, (a certified copy of the bond shall be 
evidence in any suit; if a verdict be given for the defendant, or the 
suit be discontinued, the person at whose instance the suit was brought, 
shall pay’all costs.) Mo suit shall be instituted on such bond after two 
years from the expiration of the time for which the constable was 
appointed.” ‘This latter clause of the fourth section is so plain and 
intelligible, as to leave no room for construction. Ferguson was elected 
constable at the general election in 1840, to hold his office for two yeers, 
and until his successor be elected and qualified; hence the statute of 
limitations did not commence running, until after the general election 
of constables in August, 1842, and his having resigned his office before 
its legal termination, does not change the law. Although the instruc- 
tion asked, does not fix the termination of the office as the period when 
the statute commences running, yet it amounts substantially to the same 
thing—there being no difference in time between four years from a 
given period, and two years after the termination of two years from 
the same period. We think therefore the instruction should have been 
given. 

Several other points have been presented, but as they do not arise on 
the record, we have not considered them. It is also urged that the bill 
of exceptions does not contain all the evidence, or if it does, the plain- 


| tiff does not show thereby his right to recover. Asa general rule, all 
| the evidence given in the case, on the trial below, should be embraced 


in the bill of exceptions, and a failure to do so, will raise a presumption 
in favor of the correctness of the action of the circuit court. In this 
case enough is apparent in the bill of exceptions to show that the 
circuit court committed an error in permitting irrelevant evidence to 
go to the jury, as also in refusing to give the plaintiff’s instruction to 
the jury. The decision of the law, as embraced in the instruction 
refused by the court, may have precluded entirely the plaintiff °s right 
to recover on the merits, under any possible state of the evidence. 
But we are inclined to the opinion that under the plea of non est factum, 
which was the only plea in the case, and which only put in issue the 
execution of the bond, the’ giving the bond in evidence, without any 
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evidence having been offered to impeach it, showed a right in the plain- 
tiff to recover, as all the other matters in the declaration not answered, 
were admitted. 

The other members of the court concurring herein, the judgment of 
the circuit court is reversed and the cause remanded. 





KILGORE vs. BONIC, ASSIGNEE, &c. 


No exceptions being taken until after a verdict rendered by the circuit court sitting as a jury, 
the judgment will be affirmed. 


ERROR to Warren. 


C. We tts, for the Plaintiff in error. 
The Plaintiff makes the following : 
POINTS. 


1. The bond was assigned to McClelland, who was indebted to the 
maker Kilgore, and he notified of the assignment. It could not be le- 
gally transferred by the cancellation of the assignment. That McClel- 
land did not pay McMurtry for the bond at the time, can make no dif- 
ference—he promised to do so, and the sale was good. 

2. It was a fraud on Kilgore to permit McClelland to hold the note 
until he broke, and then to re-transfer it. 


Wm. M. Campsett, for Defendant in error. 
POINTS AND AUTHORITIES. 


1. The pretended assignment to John A. McClelland, did not divest 
the legal title of the bond in the said McClelland, because it was never 
signed. 

2. The said bond was transferred to McClelland for collection mere- 
ly, and McClelland neverhad any beneficial interest in it, and any in- 
terest that he might have acquired in said bond, by said pretended as- 
signment, was extinguished by his delivery thereof to McMurtry to be 
cancelled, and the erasure of the assignment. 
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3. No improper testimony was admitted in the court below, on be- 
half of the plaintiff Bonic. 


4. No objections were made nor exceptions taken in the circuit court, 
on account of the introduction of illegal testimony, nor was any such 
ground alleged as a reason for a new trial, and no objection can be 
raised in this court on that account. 7 Mo. Rep. 120,124, Abell & Is- 
bell vs. Shields; 5 Mo. Rep. 387, 393, 394; Rev. Statutes 105, secs. 
2, 3, 4, 5. 


Scorr, J., delivered the opinion of the court. 


” {féligore executed a bond to Wm. McMurtry for $76, which was 
placed. in the hands of John A. McClelland for collection. At the time 


of the delivery of the instrument to McClelland, the following words 
were endorsed on it to-wit: “I for value received do assign the within 
note to John A. McClelland.” This endorsement was not signed by 
McMurtry, the obligee of the bond, McClelland’s father was the stage 
proprietor on the route from St..Charles to Fayette, and was indebted 
ta the defendant Kilgore in the sum of $100, who was a driver on the 
line. McClelland was agent for his fatfer in superintending the route, 
and the bond was placed in his hands that he might receive the amount 
of it in the services of Kilgore asa driver. McClelland promised Mc- 
Murtry that so soon as he could collect a sum sufficient he would pay 
the bond. It dbes not appear that the father ever knew that the bond 
was in the hands of his son for collection, nor was it known that the 
father had ever charged Kilgore with the amount of it. McClelland, 
the father, afterwards failed, and the bond was returned to McMurtry, 
who assigned it to the plaintiff Bonic. No instructions were asked, 
and the cause was submitted to the court sitting as a jury, and a ver- 
dict was rendered for the plaintiff Bonic. 


This is a case in which the only errors complained of, are those com- 
mitted by the court sitting as a jury. No exceptions were taken to the 
introduction of any evidence, and no instructions were asked, and it is 
not until a verdict is rendered against him that he ascertains the judge 
does not apply his law correctly. His knowledge then came too late 
to avail him. He should have asked the court to declare the law of 
the case by instructions as soon as the evidence was closed. By omit- 
ting to do so, this court cannot see whether the court below erred in 
applying the law or in finding the issue. If the latter was the cause of 
complaint, the court would hardly interfere, seeing the superiority o¢ 
19 
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the means enjoyed by the circuit court for determining the credibility 


of the witnesses. 
Judge McBarpe concurring, the judgment of the court below will be 
affrmed—a judgment in full accordance with that which would have 


been rendered on the merits. 





JONES vs. PAUL, ET at. 


Jones filed his bill in equity, in which he charged that he had purchased a tract of Jand, at a 
sale made under an execution, issued by the clerk of the circuit court, upon a tran- 
script of a judgment of a justice of the peace. That the defendant in the execution 
had conveyed the land to one Marshall. That the deed to Marshall was fraudulent and 
void as to creditors. And was, though absolute upon its face, in fact a mortgage. It 


prayed, 
First. To have the deed set aside. 


Second. ‘Lo compel the mortgagee to account, and that complainant be permitted to redeem. 


Held, 
® 


1, That the bill was multifarious, and that a demurrer would lie. 


2, That the question as to the validity of the judgment under which the land was sold—the 
return of the execution issued to the constable—the validity of the execution issued 
by the clerk—or the deed made by the sheriff, although made a part of bill, could 
hot come up on demurrer; but must be decided by the circuit court when offered in 


evidence. 


ERROR to Platte. 
Isaac N. Jones, for the Plaintiff in error. 
StrRINGFELLOW, for Defendants in error. 
POINTS AND AUTHORITIES. 


1. The bill charges that the deed frem Paul to Marshall is fraudulent 
and void, and at the same time admits it to be a mortzage, and prays 
to redeem. 

2. It does not show any title in complainant: 1st. The sheriff’s deed 
is insufficient in not showing that the property was advertised for sale 
according to law, or that it was scld according to law. See Stat. 1835 
p- 258, §38-’9-45. 2d. The judgment rendered by the justice is void, 
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there being no service of process. Stat. 35—title Justice’s Courts. 
3d. There was no execution returned according to law, by the consta- 
ble. It was returned on the day it was issued—and was not returned 
that “defendant had no goods or chattels whereof to levy the same”— 
but ‘that no property belonging to defendant was found in the town- 
ship.”” Stat. p. 364, §19. 4th. The execution issued to the constable 
did not correspond with the judgment. 5th. There is no exhibit filed 
and referred to, showing that the copy of the judgment had ever been 
filed with the clerk. 6th. The execution issued by the clerk was not 
issued upon the transcript of the judgment filed in his office, but upon 
a transcript of a different judgment and for costs incurred after filing 
the copy of the judgment. 

3. Tie bill is multifarious. In one part it prays an account of the 
rents and profits of the mortgaged premises, a conveyance of title 
from Marshall, and a foreclosure of the equity of redemption of Paul. 
And in another, an account of money not alleged to have been received 
on, or to be applied to discharge a mortgage. 


4. The bill isnot to redeem but to foreclose, and shows no right in 


plaintiff. 


McBrine, J., delivered the opinion of the court. 


The complainant filed his bill on the chancery side of the Platte cir- 
cuit court, on the 26th August, 1844, against the defendants. 

The bill states that Samuel Paul, and Elmira Paul, his wife, on the 
14th July, 1842, conveyed by deed to Frederick Marshall lot number 2, 
in block numbered 31, in Platte City, for the consideration of $110, as 
expressed in the deed. On the 10th October, 1843, the complainant 
obtained before a justice of the peace in Platte county, a judgment 
against the defendant Paul, for about $87, debt, interest and costs, upon 
which execution issued, which was returned instanter, ‘No property 
found of the defendant in my township whereon to levy this execution, 
13th Nov. 1843.” On the 11th October, 1843, the complainant obtained 
a transcript of his judgment, and filed the same inthe office of the clerk 
of the circit court of Platte county, upon which an execution was is- 
sued by the clerk on the 13th November following, which was by the 
sheriff levied on the lot conveyed by Paul and wife to Marshall, and 
the lot sold by virtue thereof on the 9th April, 1844, when the complain- 
ant became the purchaser at the sum of $5, and received the sheriff’s 
deed therefor. 

The bill further states that the lot and improvements thereon were 
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worth at the time of the conveyance from Paul and wife to Marshall, 
the sum of $400, and the yearly rent about $80; that the deed although 
absolute on its face, was only intended as a mortgage to secure a debt 
due from Paul to Marshall of $110. The bill then proceeds, “your or- 
ator further charges that Paul and wife conveyed said lot to said Mar- 
shall to defraud, hinder and delay the creditors of said Paul—said Paul 
being at that time insolvent, and having no other property subject to 
execution.” Since the 14th July, 1842, Paul assigned to Marshall a 
claim he held against Platte county, amounting to $400, to protect the 
same from the payment of his debts, and since the transfer, Marshall 
has received a large amount of said claim—that complainant notified 
Marshall of his claim against Paul, and requested him to retain in his 
hands an amount sufficient to pay complainant’s debt. The com- 
plainant has proffered to’ pay Marshall the balance due him from Paul, 
after deducting the payments made by Paul, the rents and profits of the 
house and lot, and the usury charged in the transaction, should there 
be any balance, and concludes by propounding a number of interrogato- 
ries to the defendants, with a prayer for the foreclosure of the mortgage, 
the setting aside the deed for fraud, and for general relief. 

To the bill, the defendants filed their joint and several answer, to 
which the complainant filed his exceptions. Afterwards by agreement 
the answer was withdrawn, and the defendants filed a general demur- 
rer assigning special causes to the bill ; whereupon the complainant ob- 
tained leave to amend his bill; the amendments sets out more fully the 
exhibits-referred to in the bill and makes them a part thereof, and con- 
cludes by reiterating substantially the interrogatories put by the bill. 
The defendants again demurred, which being sustained by the court, and 
the bill dismissed, the complainant has brought his case in this court by 
writ of error. 

The counsel on both sides have presented many points which cannot 
legitimately arise on the demurrer, and which this court will not now 
examine in detail. Whether the judgment of the justice of the peace 
is regular—whether the return of the constable on the execution, is suf- 
ficient in law—within what time the constable may make his return so 
as to authorize the clerk to issue an execution from his office on the 
transcript—and whether the deed of the sheriff contains all the recitals 
required by our statute, are questions which will more properly arise on 
the trial and must first be presented to and decided by the circuit 
court, before this court can entertain them. For those questions to be 
decided on demurrer would be almost equivalent to a trial of the cause 


upon its merits. 
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The bill first charges the defendants, Paul and wife, with having ex- 
ecuted a deed of conveyance to their co-defendant Marshall, which al- 
though unconditional on its face, was intended by the parties thereto as a 
mortgage to secure the sum of $110, due from Paul to Marshall. Pur- 
suing this view of the transaction, until complainant obtains his judg- 
ment, files his transcript, and has an execution issued which will reach 
the real estate of Paul, the complainant then abandons the idea of a 
mortgage, and charges that the deed was made in fraud, to hinder and 
delay the creditors of Paul. In confirmation of this latter charge, the 
bills alleges that since the conveyance of the lot, Paul has assigned to 
Marshall a demand of some character or description, which he had 
against the county of Platte, amounting to about #400, to preyent his 
creditors from getting it, and that Marshall having received a large 
amount of that fund, refuses to render him an account thereof. 

As an excuse for thus blending in one bill two distinct causes of ac- 
tion, the complainant urges that not knowing precisely the character 
of the transaction, which he calls upon the chancellor to unravel for him 
he has been driven from necessity to present his bill with a aouble 
aspect. 

This court cannot recognize any such necessity, but holds it to be the 
duty of the complainant to ascertain his rights, and the means adopted 
by others to defeat or withold from him the exercise and enjoyment thereof 
before he applies to a court of equity for relief. ‘Then he will be able 
to present his case with clearness and brevity. Ifhe does not know 
what are his rights, how is he prepared to say that his rights have 
been violated ? Shall the mere vague belief or suspicion of a complian- 
ant, that he has been defrauded or wronged in one of two modes, be the 
basis of the action of a court of chancery ? 

The bill in chancery answers to the declaration in a suit at common 
law; as at common law, so likewise is it desirable in chancery, that the 
matters in controversy shall be narrowed down to as few issues as prac- 
ticable. This rule is not only beneficial to parties litigant, who thereby 
have an additional guarantee that justice will be afforded, but likewise 
due to the courts as it tends to divest causes of much of their complica- 
tion and embarrassment. The rule should not be lost sight of in en- 
deavoring to carry out another favorite object of a court of equity, the 
prevention of a multiplicity of suits. 

In Mitford’s Chy. Pl. 181, it is laid down as a general principle that 
the court will not permit the plaintiff to demand by one bill, several 
matters of different natures against several defendants, and the reason 
assigned is that it would tend to lord each defendant with an unneces- 
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sary burden of costs, by swelling the pleadings with the state of the sev- 
eral claims of the other defendants, with which he has no connexion. 
The same principle is recognized in the case of Fellows vs. Fellows, 4 
Cowen, 700; 2 Madd. Ch. 294; 2 Har. Ch. Pr. 289; 1 East 227. 

In the case of Gaines, et ux. vs. Chew, et al., 2 Howard 642, the 
court say “that a bill which is multifarious may be demurred to for that 
cause, is a general principle, but what shall constitute multifariousness 
is a matter about which there is a great diversity of opinion. In gen- 
eral terms a bill is said to be multifarious which seeks to enforce against 
different individuals, demands which are wholly disconnected. In quo- 
ting from the case of Campbell vs. Mackay, 7 Simon 564, when it is 
said that “to lay down any rule applicable universally, or to say what 
constitutes multifariousness as an abstract proposition, is, upon the au- 
thorities, utterly impossible.” The judge then proceeds to declare 
that “ every case must he governed by its own circumstances ; and as 
these are as diversified as the names of the parties, the court must ex- 
ercise a sound discretion on the subject.” 

The two grounds of relief sought for in this bill, are wholly dissimi- 
lar and disconnected. If, as first charged in the bill, the deed is a 
mortgage, then the defendants should not be forced to prepare them- 
selves to defend against the charge of fraud. And if the transaction 
be a fraudulent one, there will be no necessity of inquiring whether the 
deed, absolute on its face was intended by the parties to be a mortgage. 
Which question shall the court investigate ? Or shall the investigation 
of both proceed at the same time? If so, the proceedings are not only 
rendered embarrassing and complicated, but the defendants if acquitted 
of fraud, will be subjected to greater inconvenience and cost than they 
should be, and for what reason? Not perhaps in consequence of any 
wrong committed by them, but because the complainant has not taken 
the trouble to inform himself correctly as to his rights. 

In the exercise of a.sound discretion, therefore, the court might very 
properly require the complainant to elect upon which charge in the bill 
he will base his claim for relief at the hands of the chancellor, and to 
frame his bill accordingly. For whilst the door of the courts of chan- 
cery are always open, and the courts are ever ready to grant relief to 
those who are aggrieved and who seek her aid, because an adequate 
remedy cannot be obtained at law, they will also bear in mind that de- 
fendants likewise have rights which it is equally their duty to protect. 

We are therefore of opinion that the circuit court committed no er- 
ror in sustaining the demurrer to the bill. 

The effect of the judgment of the court in dismissing the bill, will be 
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to require the complainant, if he desire further to prosecute the matter, 
to file a new bill, and will not operate as the complainant appears to 
apprehend as a bar to a future action. Where a suit is dismissed upon 
a hearing upon the merits, it is ordinarily, unless the dismissal is with- 
out prejudice, a bar to another bill; whereas if the bill is dismissed for 
defect of form or structure, not going to the merits, it is no bar to a 
future suit for the same subject matter. See Story’s Equity 359; 2 
Madd. Ch. Pr. 248; 7 John. Chy. R. 286; Mitford Eq. Pl. 216. 

The other onnhews of the court concurring sine the judgment of 
the circuit court is affirmed. 





STATE OF MISSOURI TO THE USE OF MITCHELL, vs. KIRBY. 


it is not necessary that a constable’s bond should specify the township for which he was 
elected. A bond in which the name of the township is left blank, is vatid. 


ERROR to Jackson, 


SrrinGFe.iow, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. That it is not necessary that a constable’s bond should set out the 
name of the township—but that a bond conditioned only to discharge 
the-duties of his office as constable, is sufficient. Statute ’35, p. 116, 
§ 2&7; Sess. Acts 1842-3, p. 75. 

2. If it be necessary, it may be shewn that it was omitted by mistake, 
and the omission supplied by proof. Starkie’s Ev., title Parol Evt- 
dence, side p. 556, 557, vol. 2 & note 1; 13 Mass. Rep. 158; 2 Dallas, 
180. 


Hatt, for Defendant, 
Relies upon the following 
POINTS AND AUTHORITIES. 


1. The declaration does not aver that the several judgments upon 
which the executions, in the declaration mentioned, issued, are yet un- 
paid. 
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2. It does not aver that said executions were delivered to said Kir- 
by as constable of Washington township. 

3. It does not aver that said executions were not returned by order 
of plaintiff’s agent. 

4. In the bond set out in the plaintiff’s declaration, there is not such 
a degree of moral certainty as to leave on the mind of a reasonable 
man no doubt of the intent of the parties. Inno part of the instrument 
can we collect what was the name of the township of which the defend- 
ant is charged as having acted as constable. The bond in this respect 
is utterly void. See Grant & Finney vs. Brotherton’s Admr. to the use 
of Janney, 7 Mo. Rep. p. 458; Cole’s Admr. vs. Hulme, 8 Barn. & Cress. 
568; Waugh vs. Bussell, J. C. L. R. Ist vol. p. 241; Say vs. Loyd, 4 
Brown’s Par. Cases, p. 73. 

5. A demurrer only admits that part of a declaration which is well 
pleaded to be true. A declaration is bad upon a demurrer after oyer 
craved, which supplies by averment any material word to the instru- 
ment sued on. See Warder vs. Evans 2 Mo. Rep. p. 166. As to the 
right of contradicting, adding to, altering or varying a written instru- 
ment by parol testimony, see Lane vs. Price, 5 Mo. Rep. 101; Benson ys. 
Peebles, 5 Mo. R. p. 132; 1 Phillips on Ev. p. 480; Cowen & Hill’s notes 
on Ph. on Ev., p. 1394, 1437, and authorities there cited. 


McBrips, J., delivered the opinion of the court. 


This was an action of debt brought by plaintiff against the defendant 
on a constable’s bond. The defendant craved oyer of the bond, set it 
out and demurred. 

The condition of the bond is, “that whereas the above bounden Rich- 
ard Kirby was duly elected constable of in the county of Jack- 
son and State of Missouri, at the general eleetion held on the first Mon- 
day, Tuesday and Wednesday in August, 1840, until the next general 
electior. Now, therefore, if the above bounden Richard Kirby shall 
serve all process to him directed and delivered, and shall pay over all 
moneys by him collected thereon, and in all other respects shall well 
and truly do and perform all and singular the duties that now are or 
may be enjoined on him by law to do and perform, as constable of said 
township, then this obligation to be void, else to remain in full force and 
effect.” 

The demurrer having been sustained, the plaintiff has brought the 
case here by writ of error. 
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Two points growing out of the record, are presented for the decision 
of this court. 

1. “It is not necessary that a constable’s bond should set out the 
name of the township—but a bond conditioned only to discharge the 
duties of his office as constable, is sufficient.” 

2. “If it be necessary, it may be shewn that it was omitted by mis- 
take, and the omission supplied by proof.” 

The second section of ‘‘an act respecting constable’s,” R.C. 116, 
provides that “Every constable, within ten days after his election or 
appointment, shall give bond to the State, and give good security, for 
not less than four hundred, nor more than ten thousand dollars, 
conditioned that he will execute all process to him directed and deliv- 
ered, and pay all moneys received by him upon the same, and in every 
respect discharge all the duties of constable according to law. The 
said bond shall be approved of by the court or clerk in vacation, and if 
taken by the clerk in vacation shall be approved of or rejected by the 
court at the next term.”’ 

By comparing the conditions of the bond sued on, with the condition 
given by the foregoing section of the statute, it will be found that they 
are substantially the same. The statutory condition does not appear to 
contemplate the insertion of the name of the township. There isin the 
commencement of the condition of the bond a recital made by the 
clerk, and in that is found the blank of which the defendant objects. 
This recital not being required by the statute, nor necessary to give va- 
lidity to the bond, might well be dispensed with, without impairing 
the remedy of the plaintiff, or releasing the defendant from any just 
liability. 

And although the constables are elected by the voters of their res- 
pective townships, their duties, as will be seen by reference to the sev- 
enth section of the act, are not confined exclusively to the townships 
electing them. Having general duties to perform co-extensive with the 
limits of the county, and for the failure of performing which, they might 
become liable on their bond, no necessity is apparent that the bond 
either in its obligatory part, or its condition, should designate the town- 
ship which elected the defendant. It is sufficient to authorize him to 
act, that he has a certificate of his election. 

It not being deemed important to the validity of the bond, that the 
name of the township should be given, supercedes the necessity of in- 
vestigating the second point. 

The other members of the court concurring herein, the judgment of 
the circuit court is reversed, and the cause remanded. 
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ROUSE vs. DEAN, 


Under our statute, a mere entry upon land, and cutting timber, is not of itself sufficient to 
sustain an action of forcible entry and cetainer. 


3 APPEAL from Platte. 


Perer H. Burnett, for the Appellant, insists upon the following: 
POINTS. 


1. That the court erred in overruling the motion of the defendant to 
dismiss the suit. 

2. That the court erred in giving the plaintiff’s instructions. 

3. That the court erred in refusing defendant’s instructions. 

4. That the court erred in overruling the motion for a new trial. 


Kirtiy & Reep, for Appellee. 
McBrine, J., delivered the opinion of the court. 


This was an aciion of forcible entry and detainer, brought before a 
justice of the peace, where the plaintiff having obtained a judgment, 
the defendant moved it into the circuit court by appeal, and the judg- 
ment being against him in that court, he has brought his case into this 
court by appeal from the judgment of the circuit court. 

The evidence saved by the bill of exceptions shows, that the de- 
fendant having made an improvement on the public lands, in the fall 
of 1838, sold the same to Robert Shaw, for the sum of $200, cove- 
nanting in writing under the penalty of $1000, that he would use his 
utmost exertions to prove up a pre-emption to the land for the benefit 
of Shaw. Shaw took possession under his purchase, occupied it fora 
short time, when he sold to his brother, who shortly thereafter went 
to Kentucky ona visit, leaving Shaw in possession, with instructions 
to do what he thought best with the premises. In 1839, the public 
surveys were made in that district, when it was found that a portion of 
an improvement made by John Pace, would fall upon the quarter sec- 
tion, embracing the improvement in question. An arbitration was 
had between Shaw and Pace, by which it was agreed that Pace should 
occupy the field which he had made, for two years, with the privilege 
at the expiration of that period, to remove his rails enclosing the field, 
and after the public sales, that Pace should have 15 acres of the quar- 
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ter section, so as to embrace his field, the line to run parallel with the 
line of the said quarter section, with the distinct understanding, that 
Pace was not to put atenant onsaid stripof land. Afterwards, Reuben 
Arnold commenced an improvement on the same quarter section, and 
Shaw was compelled to pay him $70 for the relinquishment of his right. 
Shaw having been thus harrassed by Pace and Arnold, and being 
threatened by the defendant that he would again go on the land, he 
in the absence of his brother, “‘to get shut of any further trouble, told 
the plaintiff to ge on the place and hold it, and if he never was able 
to pay for it, that he, Shaw, would rather that it should be given to 
him, than that his brother should be rascaled out of it.” 

On the 14th May, 1840, the plaintiff took possession of the place, 
and has resided there ever since—is a housekeeper and the head of a 
family. But about one month prior, the defendant, who is also a house- 
keeper, and the head of a family, also moved upon the same quarter 
section, and has resided there ever since. 

A short time before the institution of this suit, the defendant said he 
had sold his right to the improvements to Shaw, and had no further 
claim, but that he intended to hold the landif he could. He cut tim- 
ber on the quarter section, nearly midway from north to south. Notice 
was given him to leave, before the commencement of the action. 

Such being the substance of the evidence, upon which the verdict 
was rendered, it is apparent that the defendant has acted in very bad 
faith, and that upon the merits of the case, he can never hope for any 
favor, from any jury of the country. Having once sold his interest for 
the sum of $200—binding himself by his obligation under seal, “to 
use all endeavors in his power to obtain a pre-emption for the said 
Shaw,” whose money he had pocketed, he is found a short time there- 
after attempting by his wrongful and fraudulent act, to defeat the claim 
of Shaw. Under such circumstances, it is very great presumption in 
him, to expect that a jury who wé// look at “the very right of the case,” 
will sustain him in his pretended claim. 

On the trial in the circuit court, several instructions were asked 
on both sides, some of which were irrelevant, and others embraced 
mere abstract principles, and might have been given or refused, at the 
pleasure of the court, without the danger of influencing improperly 
the jury, and for the giving or refusing of which this court would not 
interfere. But the first one asked by the plaintiff, and given to the 
jury by the court, which goes to the right of the present form of the 
action, we feel constrained to notice. It is as follows : 

‘“<If the jury believe from the evidence, that the plaintiff was in the 
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actual possession of the whole or part of the quarter section of land 
in controversy, and that defendant entered upon that part and cut wood 
or otherwise committed waste, without the consent and against the will 
of the plaintiff, they must find the defendant guilty, as to that part of 
the land.” 

The foregoing instruction assumes that the entry upon land, and the 
cutting of timber, constitutes a forcible entry and detainer, whereas 
the statute under the title of ‘Forcible entry and detainer,’’ R. C. 277, 
declares that, “if any person shall enter upon or into any lands, tene- 
ments, or other possessions, and detain and hold the same with force or 
strong hand, or with weapons, or by breaking open the doors or win- 
dows, or other part of a house, whether any person be in it or not, or 
by threatening to kill, maim, or beat the party in possession, or by such 
words or actions as have a natural tendency to excite fear or appre- 
hension of danger, or by putting out of doors, or by carrying away the 
goods of the party in possession, or by entering peaceably and then 
turning out by force, or frightening by threats or other circumstances 
of terror, the party out of possession, in such case the person so offend- 
ing, shall be deemed guilty of forcible entry and detainer, within the 
meaning of this act.” 

The hypothesis in the instruction does not come within the definition 
of the act, and would not consequently subject the defendant to the 
proceedings had against him in this case—it would only constitute him 
a trespasser at most. We think therefore, that the instruction should 
not have been given; and the other members of the court concurring 
in reversing the judgment, it will be reversed and the cause remanded. 





COATES & BARTLEY vs. DAY & BENNETT. 


A. as guardian of S. gave bond with B. & C. securities. Afterwards A. conveyed a tract 
of land to his son D. who sold the same to E. A.died. B. & C. his securities, paid a 
debt due by A. as guardian, without suit, and then filed a bill in equity against D. and E. 
to establish their demand against A’s estate, to set aside the conveyance from A. to D. 
and from D. to E. as fraudulent, and to have the land sold to satisfy their demand. 
Held: That there must be an administrator of A’s estate, and that he must be made a 


party. 
ERROR to Callaway. 


Harpin & Anse 1, for Plaintiff in error. 
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Jameson & Suetey, for Defendants in error. 


McBrinr, J., delivered the opinion of the court. 


Samuel Day on the 19th August, 1839, was by the county court of 
Callaway county appointed guardian of Mary Ann Smart, a minor, when 
John Coates and John Bartley became his security as such guardian. 
Between the time of Samuel Day’s appointment, and his settlement 
with the court, which took place on the 18th November, 1841, there 
came to his hands and remained unexpended the sum of $355 96. On 
the 3d January, 1842, Samuel Day and wife conveyed by deed to their 
son Patrick E. Day, all the real estate which they possessed. On the 
30th September, 1842, Patrick E. Day mortgaged the land to Anson 
G. Bennett. On the Ist June, 1843, Samuel Day and wife made ano- 
ther deed for the same land to their son Patrick. Shortly thereafter, 
Samuel Day departed this life. On the 23d November, 1844, James 
K. Sheley was appointed by the county court curator for Mary Ann 
Smart, the late ward of Samnel Day. The complainants, securities of 
Samuel Day, being liable on their bond for the balance found in his hands, 
without suit, and to avoid costs, paid the same to the curator. The 
bill charges fraud in the conveyance from Samuel to Patrick E. Day, 
and from Patrick E. Day to Anson G. Bennett; and seeks, Ist, to es- 
tablish complainant’s demand against the estate of Samuel Day, de- 
ceased; 2d, to set aside the deed; and, 3d, to obtain a decree sube 
jecting the land to the payment of their demand. To the bill a general 
demurrer was filed, which having been sustained, and judgment given 
thereon for the defendants, the complainants have brought the case here 
by writ of error. Several questions have been presented to this court 
by the complainant’s solicitor, all of which it is not now necessary to 
discuss. 

It is a general principle in chancery, that the bill must call all the 
necessary parties, however remotely concerned in interest, before the 
court, thereby enabling the court to do complete justice by deciding 
upon, and settling the rights of all persons interested in the subject of 
the suit. Samuel Day died before the filing of the bill, and it does not 
appear that administration has been granted upon his estate. He most 
likely left no estate, other than the land conveyed to his son; and 
although his administrator, if one was appointed, could take no steps to 
set aside the deeds for fraud, yet it would seem necessary before a 
demand can be established against his estate, that a representative 
authorized to resist the demand, if unjust, should be before the court. 
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If the deed should be adjudged fraudulent, and the land when sold pro- 
duce a surplus after paying the demand of complainants, other creditors, 
if there be any, and after them the distributees of Samuel Day, would 
be interested in seeing that the complainants obtain a judgment for only 
what is really due to them. 

To obviate the above difficulty, the complainants are desirous, if prac- 
ticable, to treat the defendants as executors de son tort. But the 
estate, if there be any, consists of land, and we know of no rule which 
will constitute a fraudulent grantee of real estate, an executor de son 
tort. Under our statute lands may be sold for the payment of debts, 
after the exhaustion of the personality, but it can only then be done by 
on order of the court. There can, therefore, be no executor de son tort 
of real estate. 

The other judges concurring herein, the judgment on the demurrer in 
the circuit court is affirmed. 





MASTON vs, FANNING. 


1, Where the verdict and judgment are manifestly for the right party, they will not be set 
aside for the refusal of the court to give an instruction, when such refusal could not 
operate to the injury of the party asking the instruction. 


2. A judgment will not be reversed for refusing to give an instruction, the substance of 
which has been given in another furm. 


ERROR to Platte. 


Isaac N. Jones, for Plaintiff in. error. 
POINTS AND AUTHORITIES. 


1. Toentitle Fanning to recover in this action, he was bound to prove 
the commission of a trespass by Maston, and the amount of damages 
resulting therefrom. (2 Starkie’s Evidence 802.) 

2. That if Maston had a pre-emption right to the land at the time the 
timber was cut, he was not liable in this action. (See acts of Congress, 
1838-40. Mo. Decisions, J anuary, Term 1845, Lewis vs. Lewis; 2 
Star. Ev. 815.] 


3. That a ceed, patent, or Receiver’s certificate, is no evidence of 
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title being in the purchaser prior to their date. (8 Mass. 230, 239; 9 
Mass. 307, 310; 12 Mass. 456, 463. ) 

4. That the purchase of the pre-emption claim from Ellsworth by 
Fanning, conferred no title to the land on Fanning. (‘See acts of Con- 
gress, 1838, 1840.) 

5. That a pre-emption right was the only title which Fanning could 
have had to the land, at the time the timber was cut, and that Maston 
had a right to refer that title to the jury under the instruction of the 
court, as presented in the fourth refused instruction. 

6. That the damages are excessive. The evidence showing that 
the principal part of the timber was cut by Fanning’s consent, and 
that the value of the timber and damage done the land did not exceed 
$100. 

7. That the evidence in relation to the purchase of the claim by 
Fanning from Ellsworth, was illegal, and calculated to mislead the jury, 
and ought to have been rejected. 


W. B. Aumonp, for Defendant in error. 


POINTS. 


The counsel for Fanning insists that the decision of the court herein 
is right, and should stand for the following reasons : 

1. Fanning clearly shows himself by the testimony, and by the 
Receiver’s receipt offered and read in evidence without objection, enti- 
tled to a pre-emption right under the act, 4th Sept. 1841, and that du- 
ring the time he was so entitled, Maston cut and carried off the timber 
sued for. 

2. The proof introduced by Maston to sustain his plea of license, 
amounts to nothing; it only shows that for sake of peace, Fanning 
agreed that Maston might cut and use and zmprove with the timber on 
the south-west quarter of said tract of land, on said land, but that by 
the plainest implication, the timber was not to be removed off the land. 
This clearly was no license to strip the south-west quarter of said tract 
of land of its most valuable timber, and haul it off to another tract. 
Besides, Maston cut timber on other parts of said tract of land, and 
moreover, Maston does not complain as to his instruction as to license, 
for that instruction was given to the jury, and they find against him on 
that issue. 

3. To show clearly that Fanning was entitled to the exclusive pre- 
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emption right on the land named in the declaration from the time he 
settled on it, to the commencement of the suit, the counsel for Fanning 
refers to the whole of the testimony given in the cause, and the act of 
Congress, ‘to distribute the proceeds of the sales of the public lands, 
and to grant pre-emption rights,”’ approved Sept. 4th, 1841. 

4. To show that Maston forfeited all right which he pretended to set 
up by pre-emption under the act of Congress of Ist June, 1840, by his 
sale and gift to Munn, Ellsworth and Fanning, as detailed in evidence, 
the counsel for Fanning refers to the affidavit required by said act, re- 
viving the act of Congress of 22d June, 1838. And further, the testi- 
mony shows that Maston entered and paid for another and different 
tract of land, under the act of June Ist, 1840. 

5. To show that trespass can be maintained on a pre-emption right, 
see Revised Code of 1835, p. 237. 


McBruns, J., delivered the opinion of the court. 


Joseph Fanning brought his action of trespass guare clausum fregit, 
against Matthias Maston,, to the October Term, 1844, of the Platte cir- 
cuit court, at which time the defendant filed a plea of not guilty, and a 
special plea that he had license from the plaintiff. Issue having been 
taken, the parties went to trial before a jury, which resulted in a verdict 
in favor of the plaintiff, and an assessment of $100 for his damages. 
The defendant filed his motion for a new trial, assigning the usual caus- 
es, which being overruled, he excepted to the opinion of the court, and 
now brings his case here by writ of error. 


EVIDENCE IN THE BILL OF EXCEPTIONS. 


Henry F. Howard, a witness on the part of the plaintiff, stated, that 
he was the step son of the plaintiff, that early in the year 1841, the 
plaintiff arrived in Platte county, a stranger, and shortly thereafter 
was taken sick and confined to his bed. The plaintiff had a large 
family, and wished to purchase a home for himself and family to live 
on; that he, plaintiff, heard that one Ellsworth had a good place to sell, 
but he heard at the same time that Maston, the defendant, claimed or 
had claimed it. Plaintiff being sick in bed, and unable to go himself, 
requested witness to go and see Ellsworth and his place. Witness 
went accordingly—saw Ellsworth and his place—was pleased with 
said place and the price, and went to see Maston, the defendant, also. 
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Witness told Maston that Fanning had sent him to see said Maston ; 
that Fanning had heard that the Ellsworth place was for sale ; but that 
he had heard that Maston once claimed it by pre-emption, and lived 
on it, and Fanning wished to hear from him, Maston, and know all 
about it, before he would buy of Ellsworth. Maston then told witness 
that he had once lived on it, and had once claimed and held a pre-emp- 
tion right thereon, but that he had abandoned it, and settled on the 
prairie quarter, where he was then living. That he did not like Ells- 
worth as a neighbor, and wished him out of the neighborhood—that he 
wished Fanning to buy said place of Ellsworth, for he, Maston, wished 
from what he had heard of him, to have Fanning for aneighbor. Thatone 
James Munn had a claim to the north half cf the quarter section of 
land in the prairie, on which he, Maston, was living. That he, Maston, 
wished to buy out and extinguish said Munn’s right to said north half, 
and that said prairie quarter was all he wanted—that i: Fanning, the 
plaintiff, would aid and assist him in effecting a compromise with said 
Munn, by which he, Maston, could buy out said Munn’s interest in said 
north half of said prairie quarter, and by which said Munn would aban- 
don and give up said north half to said Maston, then defendant agreed 
that he would give up all his interest to Fanning in the Ellsworth 
place, and quit and abandon it forever to him; and that he, Maston 
would pay him, witness, $20 for his trouble and aid in effecting said 
compromise. Witness further stated that shortly thereafter, he and 
Fanning did by their efforts succeed in effecting a compromise between 
said Maston and Munn, in the way above indicated by said Maston, 
and that Munn relinquished and abandoned all of his right to the said 
north half of said prairie quarter section of land, and that Maston re- 
linquished and abandoned forever all his right to the Ellsworth place 
to Fanning. The Ellsworth place is the same quarter section of land 
described in the declaration in this case, and is situated in Platte coun- 
ty, Missouri. The witness further states, that immediately after this 
the plaintiff bought said place of Ellsworth, and paid therefor the sum 
of $300—erected a good dwelling house thereon—moved into and on 
it with his family, consisting of a wife and children, and has resided 
thereon as a house-keeper by personal residence, and made it his only 
home, from the time of his said settlement, which was some time in the 
year 1841, to the present time. That at the time of his said settlement, 
Fanning was a free white citizen of the United States, and over the 
age of twenty-one years, and the head of a family consisting of a wife 
and children. That he, Fanning, did not quit or abandon his home or 


his own land to make the settlement aforesaid, and that at the time of 
20 
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said settlement, Fanning was not owner nor proprietor: of 320 acres of 
land in this or any other State or Territory; and that at the time of 
said settlement or since, said Fanning did not and has not owned any 
Jand any where except the quarter section named in the declaration, 
and that at the time of and previous to the settlement, the Indian title 
had been extinguished to said quarter section of land, and it had been 
surveyed by the government of the United States. Witness further 
states, that some time in tae year 1844, said Fanning entered at the 
United States land office, at Plattsburgh, Mo., the quarter section of 
land named in the declaration, and before spoken of, under the act of 
Congress of 4th Sept., 1841, by virtue of his settlement aforesaid. Wit- 
ness further stated, that the quarter section of land in dispute and 
named in the declaration, was and is principally valuable on account of 
the timber on it—it being near a large prairie where timber is and must 
be valuable; and that shortly after Fanning settled thereon, and during 
the years 1842 and ’43, Maston with his hired hands eut down the most 
valuable timber trees, oaks, walnuts, hickory, and the other description 
of trees named in the declaration, on said quarter section of land, and 
carried and hauled them off the same, and converted them to his own 
use on another and different quarter section of land, to-wit: the one on 
the prairie, before spoken of. That most of said timber trees were cut 
down on and carried off the south-west quarter of the quarter in con- 
test—but that a considerable number of the timber trees cut down and 
carried off as aforesaid were cut down on other parts of the quarter 
section named in the declaration. Witness states that Maston and his 
hands had made a complete destruction of the timber on the said south- 
west quarter of the land in dispute—witness had noticed closely, and 
often seen Maston and his hands cutting and hauling said timber off 
said land, and had often heard Fanning warn and notify him not to do 
so, and witness had examined the stumps, and the number of the trees 
taken from said land named in the declaration, and thinks the actual 
value of the timber cut down by said Maston and his hands, and car- 
ried off the land named in the declaration, after the settlement of the 
plaintiff thereon, and before the commencement of this suit, to be at 
least one hundred dollars, and he thinks the land was damaged thereby 
to the amount of two hundred dollars. Witness stated that he was ac- 
quainted with the value of timber in that neighborhood, and of the 
quality and quantity of the timber so cut by Maston and his hands, and 
earried off as aforesaid. Witness further stated that all the timber cut 
by said Maston and his hands on said land as aforesaid, was by said 
Maston and his hands hauled off and put on and used on the prairie 
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quarter as aforesaid. Defendant Maston told him that he had entered 
the prairie quarter section at the United States land office at Platts- 
burgh; Mo., under the act of Congress of 1st June, 1840, granting pre- 
emption rights. 

James » 2 witness for the plaintiff, stated that he owned and had 
aclaim to the south half of the quarter section now in dispute; and 
that he owned and had a claim to the north half of the quarter section 
of Jand lying north of the one now in contest, in the prairie, in the fall 
of 1840 or winter of 1841, and that at the same time Maston, the de- 
fendant, owned and had a claim to the other halves of the quarter sec- 
tion of land, by the witness first named; and that shortly after the 
time spoken of by Howard, a witness herein, when Howard conveyed 
the proposition of Maston to plaintiff, of quieting or procuring the qui- 
eting of witness, Munn’s claim, to the north half of said quarter section 
of land, in the prairie, above spoken of, by a compromise ; said Fan- 
ning did procure the quieting of witness, Munn’s claim, to said north 
half of said prairie quarter, by a compromise, and paid $5 to witness, 
Munn, out of his own pocket, for effecting the same, and witness 
gave up and abandoned said north half to Maston. Shortly after 
this, witness understood from Maston, that he abandoned and gave up 
to Fanning all his right and claim, to the quarter section of land in 
dispute, and Fanning thereupon bought said quarter section of land, 
(the one in dispute) of Ellsworth—paid him $300 therefor, and went 
on forthwith to make improvements thereon, and has lived thereon 
ever since. Since the settlement of Fanning on the land as aforesaid, 
Maston had cut down and hauled off the timber to a great extent, not 
only on one forty acres of it, but elsewhere, and in his opinion; the 
lowest estimate of the value of said timber cut, is $50, and if the land 
had been or was his, he would not have had said timber cut for $100. 
He thowght the cutting and hauling off said timber damaged the land 
$100. He further stated that all the timber cut on said land by Mas- 
ton, was hauled off by Maston, and put on his said prairie quarter—that 
some time afterplaintiff had settled on the quarter section of land in dis- 
pute, under the purchase aforesaid—plaintiff had a difficulty with de- 
fendant, about cutting down and carrying timber off the same, and in 
Platte City, he heard said plaintiff and defendant have the under- 
standing, and come to this agreement in relation thereto: In future 
plaintiff was to cut and use whatever timber he might choose on three 
forties or quarters of said quarter section of land, in improving the 
same, and if Maston could prove a pre-emption at the United States 
Land Office thereon, that he was to get Fanning’s labor and timber thus 
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used in improving, and that Maston was to cut and use whatever tim- 
ber he might choose on the remaining or south-west quarter of the 
quarter section of land in dispute, in improving the same, and then if 
Fanning could prove a pre-emption right thereto, at the U. States Land 
Office, Fanning was to get Maston’s labor and the timber cut and used 
as aforesaid, and both parties were to abide by this agreement till the 
decision of the case, and the entry of the land at the United States 
Land Office as aforesaid. That some time before Peter H. Ellsworth, 
built his house and settled on the quarter section of land in dispute, 
Maston told him, witness, that said Ellsworth might now build on said 
quarter section of land, the pre-emption law had passed, and that he, 
Maston, could hold the whole of the prairie quarter, or half of it, and 
half of the one in dispute, but that said Peter was not present at this 
conversation. 


The plaintiff then read the Receiver’s certificate No. 3532, dated 
8th Oct. 1844, for the north-east qr. of S. 36, T. 63; R. 34, at $1 25 per 
acre, under act of 1841. 


Peter H. Ellsworth, a witness for plaintiff, stated that in the summer 
of 1840, and after the Ist June of that year, Maston, the defendant, 
told him that Ellsworth might go on to the quarter section of land in 
dispute, and have it, and do with it what he pleased, that he, Maston, 
was going on to the prairie quarter, (the same spoken of by Munn,) 
that the pre-emption law had passed to suit him, Maston. He went on 
said quarter accordingly, erected a good dwelling house, and made 
other improvements thereon, and resided thereon with his family. 
Shortly after moving on said land, he sold his claim and improvement 
thereon to one Woody, who moved on and took possession of the same, 
who shortly thereafter sold to his, Ellsworth’s, father, who sold to Fan- 
ning for $300—that whilst he and Woody, or his father, owned said 
claim and improvements as aforesaid, Maston, never to his knowledge 
or information, asserted any right or claim to the same, except as de- 
tailed by Howard, another witness herein. 


The defendant then introduced Peter H. Ellsworth, as a witness, 
who stated that he came to the neighborhood of the land in dispute, in 
the spring of 1840, and that the defendant was then living on the quar- 
ter section of land in dispute. That said Maston was the head of a 
family, consisting of a wife and children, and witness thinks that de- 
fendant continued to reside on said land till the winter of 1840 or 1841, 
but cannot state positively that defendant was living on the land de- 
scribed in the declaration, on the Ist June, 1840, but believes he was. 
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Defendant then introduced Hewitt, a witness, who stated that 
some time after Fanning had settled on the land in dispute, he heard a 
conversation between plaintiff and defendant, in which both agreed that 
there was an agreement between them to this effect, that is to say, Mas- 
ton was to cut and use the timber on the s. w. qr. of the tract of land 
named in the declaration, till the land should be entered, and that Fan- 
ning was to cut and use the timber on three other quarters of the said 
quarter, till the land should be entered. 


The court, of its own accord, and in lieu of the instructions asked 
by plaintiff, gave the following instructions: “The court intruct the 
jury, that although the defendant may have had a pre-emption right to 
the land on which the timber was cut, under the act of 1840, yet if the 
defendant gave up all his claim to Ellsworth to said claim, and aban- 
doned the same without any intention of setting up his pre-emption 
claim thereto, and that plaintiff bought the claim of Ellsworth, or any 
person holding under Ellsworth, and that plaintiff was a free white per- 
son and the head of a family, of age—a citizen of the United States, 
and had the actual possession of the same, by residing thereon, in the 
year 1841, and that defendant cut down and carried off timber from said 
land, whilst the plaintiff had the possession of the same, they will find 
for the plaintiff, unless they believe the defendant had permission from 
the plaintiff to do so.” 


The defendant asked and obtained the following instructions : 





1. If the jury believe from the evidence, that the title to the quarter 
section of land mentioned in the declaration, was in the United States, 
the first day of June, A. D. 1840, and that the defendant was a free 
white male citizen of the United States, over twenty-one years of age, 
on the said Ist June, 1840, and a settler by actual personal residence, 
and a householder on said quarter section of land, on the said Ist June, 
1840—then the defendant had a pre-emption right to the said quarter 
section of land. 

2. That if they believe from the evidence, that the defendant had a 
pre-emption right to the said quarter section of land, as defined in the 
preceding instruction, at the time of the cutting of the timber mentioned, 
then they must find for the defendant. 

3. If they believe from the evidence, that Maston had leave from the 
plaintiff to cut the timber when he did, then they must find for the 

- defendant. 
Instructions asked by defendant and refused. 
1. Before the plaintiff can recover in this action, he must prove the 
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commission of a trespass by the defendant, and the amount of damage 
resulting therefrom. 

2. That if the jury believe from the evidence, that the defendant had 
& pre-emption on the quarter from which the timber was cut, then the 
defendant was not guilty of a trespass in cutting the timber, and they 
must find a verdict for him. 

3. They must disregard all the evidence introduced in regard to Mas- 
ton’s relinquishment of his right to the quarter section from which the 
timber was cut, as there is no proof that the relinquishment was in 
writing. 

4. That the certificate of entry, issued by the Receiver of the United 
States Land Office, which has been read in evidence by the plaintiff, 
conveyed no title to the said quarter section of land, prior to the time 
said certificate issued. 

5. That unless they believe from the evidence, that the title to the 
said quarter section of land was in the United States, and that the plain- 
tiff had erected a dwelling house on it, and had inhabited the same, 
and was a free white male citizen of the United States, over the age 
of 21 years, at the time the trespasses in the declaration mentioned 
were committed—then they must find for the defendant. 

It is assigned for error, that the court permitted illegal evidence to 
go to the jury—the eourt erred in giving the plaintiff’s instruction, and 
in not giving a portion of those asked by defendant, and in refusing a 
new trial. 

In reviewing the evidence saved by the bill of exceptions, we are 
not able to discover any objection of sufficient importance to induce 
the setting aside the judgment. If we correctly understand the ob- 
jection, it is that the witnesses testified of and concerning a sale of the 
improvements, or the right of pre-emption on the land upon which the 
trespass was committed. ‘This could not well be avoided, and was 
perhaps necessary to enable the jury to arrive at the conclusion wheth- 
er or not the defendant had after his sale, abandoned his right to a pre- 
emption ontheland. In all trials of this character, it is well enough 
to have before the jury all the attendant circumstances, thereby the 
better to enable them to do full and complete justice between the 
parties. 

That portion of the instruction given by the court at the instance of 
the plaintiff, which refers to the defendant’s prior claim to a pre-emp- 
tion—his transfer or abandonment of that claim, and the purchase ~ 
made by the plaintiff, might have been omitted, as no title inured 
thereby to him. But still we do notthink that it was calculated to mis- 
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lead the jury, especially, when from an examination of the evidence, 
we find there was abundance to authorize the finding of the jury. 

The first instruction asked by the defendant, and refused by the 
court, had been virtually given in the one given by the court for the 
plaintiff. 

The second one refused, was given, almost word for word, in the 
second ene given by the court, at the instance of the defendant, and 
there was no reason for giving it a second time, 

The third refused, was predicated on a misapprehension of the law, 
there being no necessity for such atransfer being evidenced by writing. 
4, Mo. Rep. 235, and the authorities there cited. 

The fourth refused, was not important or necessary to the decision 
of the cause, as the trespass complained of, was committed prior to the 
entry at the land office, and the plaintiff’s right to an action was predi- 
cated on his claim to a pre-emption under the act of Congress. 

The fifth refused, had been before given, except as to the erection of 
a dwelling house by the plaintiff on the land. This is one of the re- 
quisites of the act of Congress, and it was in evidence, that the plain- 
had fully complied with that, as well as the other provisions of the 
law to entitle him to a pre-emption on the land, and the certificate of 
the Receiver of the Land Office, further shows that fact. The ques- 
tion then arises, shall this court reverse the judgment of the circuit 
court for this omission, which was no doubt occasioned by the hurry and 
confusion attending trials in the circuit court? We are satisfied that 
substantial justice does not require the reversal of the judgment in 
this case, nor do we think that sound policy dictates sucha course. 
It is a vexatious case, and has no doubt been the source of embittered 
feelings between the parties litigant, and however anxious they may 
be to prosecute it further, this court has no disposition to indulge them. 

Judge Napron concurring herein, the judgment of the circuit court 
is affirmed. 


Scott, J., dissents. 


FRESH vs. MILLION. 


4. A. to secure a debt due to B. executed a deed conveying certain lands in trust to C. C. 
died leaving heirs. In a bill filed to have a new trustee appointed, and the land sold to 
satisfy the trust, the heirs of C. are necessary parties. 
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2. The deed of trust being given, upon a condition and consideration not expressed in the 
deed, on a bill filed to have a trustee appointed, and the land sold, a court of equity wil} 
require the complainant to do equity, and if he have refused to comply with the condi- 
tion upon which the deed was executed, equity will net lend its aid to enforce his rights. 


APPEAL from Ralls. 


Guiover & Campsett, for Appellant. 


POINTS AND AUTHORITIES. 


1. By the death of Samuel Allen, the lands conveyed to him descend- 
ed upon his heirs, and they were necessary parties to the complain- 
ant’s bill. If so, no decree could lawfully be entered for the sale of 
said land until all of said heirs were before the court, and the same 
reasons demand that Glover & Anderson, the subsequent mortgagees, 
should have been made parties; 1 Tucker’s Com. part 2, p. 130; 6 
John. Ch. R. 450; 1 Ib. 350; 2 Tucker, 496; 4 John. R. 608; 7 Mon- 
roe, 496. The decree must be reversed for want of parties, 2 Dana; 
288 ; 1 Dana, 594; 6 Mon. 43. 

2. The record shows there were two guardians in the case for the 
infant heirs of Samuel Allen, deceased: William Holmes and James S. 
Green. If Holmes is to be regarded as the guardian, then there is er- 
ror, because there was no order taking the bill for confessed against 
said Holmes as guardian ; and if Green is to be considered guardian, 
the objection is that he was appointed by the court, and without pro- 
cess served upon said infant defendants, so there is error in either view 
of the subject. 5 Dana, 584; 3 Dana, 216; Ib. 405, 300; 1 Tucker, 2 
part 106; Story Eq. Pl. 189; 5 J.J. Marshall, 49. 

3. The conduct of Million in procuring Fresh to execute the deed to 
him, by the promise of releasing him as security to Samuel Allen, and 
his refusal to do so afterwards, was iniquitous and oppressive; and 
when he comes into a court of equity seeking relief, he will be required 
to do equity, or his bill will be dismissed; 22 Pickering, 312; 1 Brown 
Ch. C. 546; 2 J. J. Marshall, 405; 1 Marsh. 210; 3 Bibb, 298; 3 Harris 
& McH. 327; 3 Monroe 329; 2 Tucker Com. 464; 2 Ib. 395; Fon- 
blanque’s Eq. 283, top page; 2 Cowes, 195;3 Peter’s, 219; 1 Vesey, 199; 
2 Vernon’s R. 602. Inthe American Chancery Digest, vol. 1, 455, 
No. 44, it is laid down, that “In a court of equity, fraud includes all 
acts, omissions and concealments, which involve a breach of either legal 
or equitable duty, trust or confidence justly reposed, and are injurious 
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to another, or by which an injurtous or unconscientious advantage is 
taken. quity considers a parol agreement for the sale of lands, as 
binding in conscience, and will not decree in opposition to it.” Ist 
American Chy. Dig. 415, No. 15, (citing 1 A. K. Marsh. 437.) 

4. The $80 paid in 1836, and the $63 which Million owed to Fresh 
on account, and which Million contends in his answer was paid to him, 
should have been eredited on the debt of Million. 5 Dana, 81; 7th 
Mar. 596; 3 Dana, 695. But if these items were not good as payments, 
most certainly they should have been allowed as off-sets. 3 Monroe, 
82; 3 Ib. 87; 2nd Summer, 151; 3 Mason, 140, 145; 2 Cowen, 175; 2 
Tucker Com. 395; 2 Pull. Dig. 283, No. 203, citing 5 Mon. 63; Dur- 
retts vs. Hook, 8 vol. Mo. Rep. 381. A bill to foreclose a mortgage is 
a bill for an account, 1 Calvert’s Eq. 125; 7 vol. Law Lib.; see Ibidem 
211, where a bill for an account is held to be a bill for the execution of 
a trust. 

5. The excessive interest will be deducted of course, according to the 
Statute; see Revised Code 1835, 334. An agreement for 25 per cent. 
is not a good agreement for 10 per cent. The agreement for 25 per 
cent. being void, the case stands as if no interest had been stipulated 


for. In such case 6 per cent. is regarded as legal, and the excess to 
be deducted. 


RECAPITULATION. 


The appellant insists that the decree of the circuit court must be re- 
versed for want of necessary parties, and because the appellee is not in 
a condition to ask the aid of a court of equity. Butin no event can a 
decree now be made more unfavorable to him than to allow the follow- 
ing items against the money lent—$80 paid in 1836; $63 the goods sold 
complainant; and $76 the excessive interest contracted for; in all $219; 
this deducted from $400 leaves $181, to which the appellee is entitled, 
unless as argued, the court could deny him relief, till he will do equity 
touching the alleged fraud practiced upon the appellant. 


Leonarp & Bay, for Appellee. 


POINTS AND AUTHORITIES. 


First, The circuit court did not decide upon the objection of the want 
of the service of process upon a portion of Allen’s heirs, end therefore 
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that question cannot be raised in this court by Fresh upon his appeal. 
Chamley vs. Dunsany and others, 2 Schoale & Lefroy, 712; Colden vs. 
Knickerbocker, 2 Cowen 49; Campbell vs. Starkes, 2 Wendell’s R. 
143; Sands vs. Hildreth, 12 John. Rep. 490. 


Second, The alleged conduct of the complainant in procuring the 
deed, furnishes no ground for refusing to the complatnant the relief 
sought, if he were otherwise entitled to it, because, 

Ist, The proof does not sustain the allegations in point of fact; 

2d, If the facts be as alleged they constitute no equity for the refusal 
of the circuit court to appoint 4 new trustee in the room of the one 
displaced by death. Neilson vs. McDonald, 6 John. C. R. 201. 

Third, The eighty dollar and the sixty-three dollar payments, were 
voluntarily made by Fresh in discharge of usurious interest he had 
agreed to pay; and having been so made, he cannot recover the money 
or any part back, under our usury laws. Rev. Laws Mo., title, ‘In- 
terest,” § 4, p. 333. Livingston vs. Harris, 3 Paige’s Rep. 532. 

Fourth, The decree of the circuit ‘court was for a less amount than 
the complainant was entitled to under any view that could be taken of 
our usury laws, as administered in a court of equity. 

Ist, A court of equity is not within the meaning of our usury laws, 
so far as those laws inflict upon the lender the penalty of a forfeiture of 
all interest and as much of the principal as the premium exceeds lawful 
interest, and therefore the decree gught to have been for $400 (prin- 
cipal lent, with six per cent. interest from February 1839, (time of the 
last loan,) to October, 1843, (time of the decree,) in all $514, instead 
of $324. 

2d, If, however, the penalty is to be enforced in all cases whenever 
a suit is brought, whether at law or in equity, or whether directly on 
the contract for the repayment of the money, or in equity, to supply 
some defect in the security given for the money loaned, then the de- 
cree ought to have been for $400 less $60, (the excess of $100, the 
premium exacted over $40 lawful interest, ) that is for $340 instead of 
$324. 


Napron, J., delivered the opinion of the court. 


This was a bill in chancery brought by Daniel A. Million against 
James Fresh. The bill charges that the defendant James Fresh, was 
on the 30th day of January, 1838, indebted to the complainant in the 
sum of five hundred dollars, for which sum he executed his note payable 
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on the 30th January, 1839; that to secure the payment of said note, 
said Fresh executed for the benefit of complainant, a deed of trust for 
a certain tract of land Cescribed in the bill, and that one Samuel Allen 
was made the trustee, with the power of selling said land upon ten 
days notice, and applying the proceeds to the satisfaction of the debt. 
That before the money became due, Allen the trustee, died, leaving 
nine children, five of whom are adults, and four minors; that W. H. 
Holmes is guardian of said minors, and administrator of the estate of 
the deceased. The bill further alleges that the money is still unpaid, 
and prays the appaintment of a trustee to carry out the purposes of the 
trust. The heirs of Allen are made parties defendants. 

A summons was issued for the heirs of Samuel Allen, deceased, and 
the guardian of the minor heirs. This summons was served upon Fresh 
and some of the adults, two of them being returned not found. 

The answer of Fresh admitted the execution of the deed of trust, 
but denied the extent of indebtedness claimed by Million. The answer 
states the transaction out of which the deed of trust originated, to have 
been as follows: In the year 1835, complainant loaned to defendant the 
sum of $400, upon which sum defendant agreed to pay 20 per cent. 
interest per annum; defendant then executed his notes to complainant 
for $400, the principal, and for $80, the amount of usurious interest, 
each note being payable twelve months after date; that defendant paid 
the last note when it became due. That after the expiration of the 
first year, the loan was continued for another year upon the same terms, 
and an endorsement was made upon the bond to that effect. At the end 
of the second year defendant executed his note to complainant for $80, 
the amount of interest agreed upon for the past year, and complainant 
then insisted on 25 per cent. per annum for the ensuing year. The 
defendant being pressed for money, acceded to the terms proposed, and 
executed his bond or note to complainant for $500, which included the 
original debt of $400, and the interest for one year at 25 per cent. 

The defendant further avers in his answer that complainant offered 
to release him from his liability as security for Samuel Allen, in a note 
given by said Allen to complainant for $300, if he would give a deed of 
trust to secure the payment of the said $500; that he executed the 
deed of trust referred to by complainant upon this consideration; that 
complainant refused to release him as security for said Allen, but sued 
defendant on said bond, and compelled him to pay the full amount there- 
of, said Allen, the principal, being insolvent. 

The defendant further stated, that soon after the execution of said 
bond for $590, complainant, at his own instance, made an endorsement 
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on the bond, stating, that if the principal sum due, should be paid be- 
fore the same became due, he would release the usury contained there- 
in, but that complainant knew at the time such endorsement was made 
that the defendant, on account of pecuniary losses, would be unable to 
pay the bond when the same should become due. 

The defendant then alleges that the complainant is justly indebted 
to him in the sum of $80 for usurious interest on the loan for $400}paid 
in 1836, and in the sum of $63 for goods, &c., and prays that these sums 
may be set off against the lawful demands of the complainant. De- 
fendant insists on the protection of the statute against usury. 

Afterwards the defendant filed a cross-bill, in which he prayed that 
his answer heretofore made, might be considered a cross-bill. To this 
was appended fourteen interrogatories, relating to the charges of usury 
contained in the answer. 

To this cross-bill complainant demurred, but the demurrer being 
overruled, complainant filed his answer, in which he admitted the prin- 
cipal facts charged by the defendant in relation to the usury. In rela- 
tion to the deed of trust, the complainant says: ‘‘ Defendant further 
states that for the consideration of the deed of trust, I would release him 
from the securityship of Samuel Allen. Samuel Allen was then ap- 
proaching bankruptcy, but I promised.if he would give me a deed of 
trust that was satisfactory, I would release the defendant. Allen learn- 
ing from me, as I was required to informhim, of the intention of his 
security, promised to do so at the same time and place, and he appeared 
there that day, but politely refused to give up land, alleging that he 
would borrow the money if it cost him 30 per cent. to take in his note, 
seeming very much affected at the intimation I had presented him from 
the defendant, though in a polite and friendly manner.” 

The complainant denied that there was any usury in the note for 
$500, but stated that the sum of 100, included in the note for $500, was 
intended as a penalty to induce the defendant to pay the principal. 

Upon the hearing the complainant filed as an exhibit in the cause, the 
note for $500, upon which was an endorsement, by which the com- 
plainant agreed to deduct the interest, in case the principal was paid 
before due. . 

The deposition of one Barr was read, in which Barr stated, that in a 
conversation with Million, the complainant, in relation to the transfer 
of a note due from witness to Allen, to said Million, the complainant 
said that Allen was not the man he took him to be, that he was not 
honest; that he had loaned Allen money, with Fresh as his security, 
and he had loaned Fresh money with Allen for security; that he had 
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agreed to release each security, if they would each confess judgment. 
Allen had confessed judgment, as complainant informed witness, but 
had not acted correctly in transferring all his debts; and that he, Allen, 
knew that he had released his security, and did not care whether he 
got his debtor not. Fresh, the complainant stated, would not confess 
judgment, but had given him landed security under the same agreement. 

William Fresh, another witness, who was present at the execution of 
the deed of trust made by Fresh for Million’s benefit, stated that after 
the execution of the deed and bond, Million passed the old note for 
$400 to Fresh, and Fresh put it into the fire, observing, ‘now, Allen, 
we stand each upon our own footing—no longer responsible for each 
other.” Thereupon Million observed, well, we’ll arrange Mr. Allen’s 
business to-morrow.”’ 

The circuit court decreed, that so much of the answer and cross-bill 
of the defendant Fresh, as relates to the mortgage to Anderson and 
Glover, and so much thereof as seeks to set-off certain debts alleged 
to be due from said Million to said Fresh, be dismissed, and as to the 
other matters in the said original bill of complaint, and in said answer 
and cross-bill contained, the court finds that the actual amount of 
money loaned by said complainant to said Fresh, and which formed the 
consideration of the said note of five hundred dollars, was four hundred 
dollars, and that the remaining one hundred dollars was interest agreed 
to be paid by said defendant to complainant, and therefore decrees that 
the sum of seventy-six dollars, the amount of usurious interest on said 
note, be deducted from the sum of four hundred dollars, leaving a bal- 
ance of $324, and that the said balance of $324 be paid to complain- 
ant, Million, together with the costs of suit, and that so much of the 
mortgaged land be sold as will raise money enough to pay the same. 

The first objection to this decree is the want of service upon two of 
the heirs of Samuel Allen, deceased, who were necessarily parties to 
the bill. This objection is conceded to be a substantial one ; but it is 
insisted in this court, that inasmuch as the objection was not made in 
the circuit court, it is too late to make it here for the first time, our stat- 
ute declaring that this court shall only decide upon such points as were 
decided by the inferior court. 

In common law actions, where the defendant objects to any step or 
proceeding in the cause, previous to the judgment, which proceeding 
appears upon the face of the record, he must move in arrest of judg- 
ment ; and without such motion, the error, if any has been committed, 
cannot be corrected by the Supreme Court. Davidson vs. Peck, 4 Mo. 
R. 446. But where the judgment itself is erroneous, as where the ac- 
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tion is assumpsit, and the judgment ts in trover, or where the action is 
against an administrator, and the judgment is de bonis propriis, such 
erroneous judgments have been corrected upon writ of error. State 
of Missouri to the use of Estiss vs. Finney, admr. of McAllister, 9 Mo. 
R. Such also appears to be the practice of the court of errors of New 
York. In the case of Palmer vs. Lorillard, the plaintiff who had ship- 
ped goods in the vessel of the defendants, brought an action of assump- 
sit against the ship owners, and averred a loss of the goods by negli- 
gence. The jury found a special verdict, that the goods were lost un- 
der particular circumstances, detailing them, without any fault or negli- 
gence of the defendants. The court entered a judgment upon the 
special verdict for the plaintiffs. The court of errors reversed this 
judgment, and held, that admitting that the plaintiffs had a cause of ac- 
tion, yet they could not recover under this declaration, the jury having 
negatived the negligence of the defendants, which was the gravamen 
of the action. In relation to the want of objection to this judgment, 
in the inferior court, Chancellor Kent remarks, “Nor do I think that 
this case comes within the rule that an objection not taken in the court 
below, cannot be taken here. That rule was only intended to be ap- 
plied to objections that the party may be deemed by his silence to have 
waived, and which, when waived, still leave the merits of the case to 
rest with the judgment: But if the foundation of the action has mani- 
festly failed, we cannot, without shocking the comnmon sense of justice, 
allow a recovery to stand. Suppose the declaration in this case had 
been for assault and battery, or for slander, and the jury had found the 
defendant not guilty, but had further found that the defendant owed the 
plaintiff on a promissory note, could we have affirmed a judgment for 
the sum due on the note? This would be too great an absurdity to be 
endured. 

In the case now under consideration, the decree of the court is for 
the sale of land, and a sale made under the decree, it is obvious 
would not affect the title of the heirs of Allen, who were not served with 
process. The tendency of such a proceeding, must be to produce a sac- 
rifice of the property of Fresh. If the objection affected only the 
rights of the complainants, ineffectual as it might be to convey the 
whole legal title, and the complainant consented, the case might be dif- 
ferent. As it is, if the decree were in other respects correct, we should 
feel it our duty to send the case back, for the purpose of having all the 
necessary parties before the court. 

But we think the decree is erroneous on the merits. The complain- 
ant asks the aid of the court to enforce a lien, which, according to the 








state 
least 
is be 
plair 
defe: 
that 
that 
Sam 
men‘ 
The 
unte 
factc 
appr 
trust 
was 
tion | 
answ 
the 
does 
the d 
timat 
mere 
mitte 

Th 
plain 
is de 
plain 
debt 
Fres 
each 
agre 
if ea 
and | 

TI 
stanc 
ecut 
com] 
othe. 
woul 

F; 
we n 














































JULY TERM, 1845. 





Fresh vs. Million. 





statements of the defendant was obtained by fraud or contrivance, or at 
least upon a consideration which entirely failed. No principle of equity 
is better settled than that a court of chancery will not interfere to aid a 
plaintiff under such circumstanves. The only question is, whether the 
defendant has made out his case. The defendant in his answer alleges 
that this deed of trust was given upon the agreement of the complainant 
that he would release the defendant from his liability as security for 
Samuel Allen. This, it is admitted, he never did, but recovered a judg- 
ment against Fresh and Allen, and made the whole money out of Fresh. 
The complainant, though not specially interrogated on this point, vol- 
unteers an answer, and this answer, if intelligible at all, is most unsatis- 
factory and evasive. His language is this: “Samuel Allen was then 
approaching bankruptcy, but I promised if he would give me a deed of 
trust that was satisfactory, I would release the defendant.” To whom 
was this promise made—to the defendant or S. Allen? The construc- 
tion of the sentence would imply it was made to Allen. If soit is no 
answer at all to the defendant’s charge. But if it were intended that 
the promise was made to the defendant, the inquiry then arises, by whom 
does the complainant mean that the deed of trust was to be given, by Allen 
the defendant ? . The statement of the complainant would seem to in- 
timate that the deed of trust was to be given by Allen. If so, it isa 
mere evasion of the charge made by the defendant, which is neither ad- 
mitted nor denied. 

The statement of the defendant, uncontradicted as it is by the com- 
plainant, is strongly corroborated by the two witnesses whose evidence 
is detailed in the statement of the case. Barr states that Million com- 
plained to him of the dis®onesty of Allen, in not transferring to him a 
debt which Allen owed to the witness, and that he had discharged 
Fresh from his responsibility for Allen’s debt ; that Allen and Fresh had 
each been indebted to him, and each security for the other ; that he had 
agreed to discharge each from this responsibility for the others debt, 
if each would confess a judgment; that Allen had confessed judgment, 
and Fresh had executed a deed of trust under the same agreement. 

The evidence of William Fresh is also confirmatory of this under- 
standing. This witness was present when the deed of trust was ex~- 
ecuted, and Fresh distinctly declares in the presence and hearing of the 
complainant, that he and Allen were no longer responsible for eavh 
other. To this, complainant makes no observation, except ‘that. he 
would attend to Allen’s business to-morrow.” 

From the statements of the parties, and the evidence above detailed 
we must infer that this deed of trust was obtained under a promise on 
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the part of the complainant which was never complied with. Willa 
court of equity lend its aid to the enforcement of a deed so obtained? 
We think not. Thedecree of the circuit court is therefore reversed, 
and this court doth order, adjudge and decree, that the complainant’s 
bill be dismissed. 





GROOM vs. HILL. 


1. An application to a Register, anda deposit of money with him, in the absence of the 
Receiver, can give no right in law or equity, to the land applied for. 


2. Of two certificates of entry, no patent being issued on either, the oldest will hold the 
land, there being no evidence of fraud, illegality, or irregularity in the entry. 


3.. Evidence that the Commissioner of the General Land Office had cancelled the first 
entry, no patent being issued on the second, will not affect the right of the party claim- 
ing under the oldest entry. 


ERROR to Montgomery. 
Wriext, for the plaintiff in error. 
POINTS. 


1. That if the record of former recovery was not good under the issue 
of nud tiel— yet that it was good evidence under the general issue, and 
might thus constitute a good defence to the second count, and conse- 
quently a good bar to the whole action, since the defendant below was 
found not guilty under the first count. 

2. The motion fora new trial ought to have been sustained—because 
the bill of exceptions does not state that the plaintiff below, iné¢ro- 
duced any evidence showing in himself a legal right to the possession 
of the premises mentioned in either count—but only that “he offered 
in evidence”’ a Receiver’s receipt for the land described in the second 
count. For aught that appears, it was not actually read as evidence 
in the cause. 

3. Butif it were actually introduced and read in evidence, it furnishes 
no evidence of the legal right of possession in the plaintiff below, to 
the land described in it. The patent certificate of the Register, is the 
only legal evidence of the purchase from the government, except the 
patent. 
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4. The better evidence of title—of legal right to the possession of 
the premises, was shown to be in the defendant below. He was in 
possession, and that is good, if I be right in my last position; and if I 
am wrong in that, he was the first applicant, and as such, was entitled 
to the land. 


Carty We ts, for the Defendant in error. 
Napron, J. delivered the opinion of the court. 


This was an action of ejectment, brought by Hill, the defendant in 
error, to recover possession of a tract of land in Montgomery county. 
The declaration contained two counts; in the first, the plaintiff claimed 
the east half of the n. w. qr. of S. 32, T. 47, R. 5, and in the second 
count he claimed 40 acres, part of the 80 acre tract in the first count 
mentioned. The defendant pleaded the general issue, and also the 
plea of former recovery. To the plea of former recovery, the plain- 
tiff replied ned tied record. Upon the trial of the issues, the defend- 
ant, to support his plea of former recovery, offered in evidence the 
record of a former suit between the same parties, concerning the 40 
acre tract mentioned in the second count of the declaration, which 
record, as we learn from the bill of exceptions, was rejected, because 
of variance. Upon the general issue, the plaintiff offered in evidence, 
the Receiver’s receipt for the east half of the n. w. qr. of S. 32, T. 47, 
R. 5. The defendant then submitted proof, showing that on the first 
of February, 1833, he sent an agent to St. Louis to enter the 40 acre 
tract described in the second count of the declaration; that said agent 
applied to the Register to enter said tract, but was informed that it 
could not be entered, as there was at that time a vacancy in the office 
of Receiver, but that he might leave his money with him until a Re- 
ceiver was appointed. This was accordingly done. During the month 
of August following, hearing of the appointment of a Receiver, the de- 
fendant again sent his agent to St. Louis for the purpose of entering 
the land, but it was discovered that plaintiff had in the mean time en- 
tered it. The Register, however, informed the defendant’s agent, that 
he would write to the Commissioner of the General Land Office, and 
have Hill’s entry cancelled. A correspondence between the said Com- 
misgioner and the officers at St. Louis, was then read in evidence, from 
which it seemed that the Commissioner had in fact vacated Hill’s entry, 
and directed the land officers to allow Groom to enter, and ordered 
Hill’s money to be repaid. The money was tendered to FIill, but de- 


clined. Groom’s receipt was dated 16th August, 1833. 
21 
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The. court, the parties having dispensed with a jury, found the is- 
sues for the plaintiff, Hill, and rendered judgment accordingly. No in- 
structions were asked, or rather the court was not called upon to decide 
any point of law. There was a motion for anew trial, which was over- 
ruled. 

The plea of former recovery, is so essentially defective, that we con- 
ceive the determination of the issue arising out of that plea, to be imma- 
terial. The plea only averred a judgment for costs, and the record 
produced, showed nothing more. 

Waiving the point of practice about which the counsel have been 
silent, we are clearly of opinion that the finding of the court upon the 
general issue, assuming the facts to have been as the evidence seemed 
to establish, was in accordance with the law. 

The application of Groom in February, 1833, at the Land Ofice— 
his deposit of the money with the Register, and the memorandum made 
by the Register of these facts, we consider entirely out of the case. 
Such application confers no title either in law or equity. No sale of 
the land could take place in the absence of a Receiver, and the action 
of the Register in receiving the money, and taking a note of the time 
of its receipt, was entirely unofficial. Matthews vs. Zane, 7 Whea. 
R. 164. 

The question is then narrowed down to tlie relative value of an entry 
made in March, 1833, and a subsequent entry of the same land in the 
folowing August, no patent being issued in either case, and no imputa- 
tion of fraud on either transaction. Both titles being of equal dignity; 
the one prior in time must prevail. 

As to the proceedings at Washington, subsequent to the sale of the 
land to Hill, in which it seems, the Commissioner of the General Land 
Office, undertook to vacate the entry and authorized the return of the 
purchase money, it is not perceived how those proceedings, admitting 
them to have been properly authenticated, and duly authorized by law, 
could affect the merits of Hill’s title. If Hill’s entry was illegal or 
void, that fact would be shown, but it must be shown to the satisfaction 
of the court, in which the action is pending. Itis probably the duty of 
the Commissioner to revise the proceedings of the Register and Recei- 
ver, and vacate entries which may have been illegally made, and there- 
by arrest the completion of the title originating in fraud, mistake, or in 
violation of law, but until his action assumes a shape recognized by 
law, it cannot affect the previous sale. That sale stands for what it was 
worth, at the time it was made, and cannot be vitiated or annulled by 
any subsequent ex-parte proceedings of the officers, provided it was 
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legal and valid at the time it was made; and of its legality and validity, 
the courts must necessarily be the judges. 

It will be perceived, that no opinion is intended to be expressed in 
relation to a case where the United States issue a patent to one for 
a tract of land previously sold by the Register and Receiver to another. 
In the present case, the title still remains in the United States, and two 
individuals have obtained evidences of title to the same tract of land, 
of the same dignity, and all that is intended to be decided, is, that in 
the absence of all proof showing any fraud, or illegality, or irregula- 
rity, in the oldest entry, that must prevail over a subsequent entry. 
The United States in this particular, is like any other land proprietor; and 
if A. give a deed fora piece of land to B. to-day, and to-morrow convey 
the same land to C. it would hardly be contended in an action of eject- 
ment, brought by B. against C., that A’s. action in granting the land to 
C. could at all invalidate the title of B. If the first deed to B. were 
made by A., under duress, or procured by fraud, or made during his 
infancy, these facts could be shown, but the mere fact that A. on 
the next day, attempted to convey the same land to another, would be 
no evidence to impeach the validity of the first deed. 

Judgment affirmed. 





HARROLD AND WIFE vs. SIMONDS & BAILEY. 


1. Under the acts of February 1, 1817, and December 6, 1821, requiring certain deeds to 
be recorded within three months, it is sufficient if they were filed tor record in that 
time. 5 


2. A confirmation of land by law is equivalent to apatent. And after con!rmation is n ade, 
the United States cannot divest the title by giving a patent to another. 


APPEAL from Lincoln. - 


Carty WE ts, for the Appellants. 
POINTS. 


1. The confirmation to Woods of his grant according to the survey, 
ave him a complete title to all the land within said survey. See 2 
Howard, Stoddard vs. Chambers. 


ey See 
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2. The deed from Woods to appellants being filed for record, within 
three months from its date, was a sufficient recording under the statute, 
although not actually copied on the record for several days after the 
expiration of the three months. And being recorded, passed the title 
from its date. And being older than Collier’s mortgage, must prevail 
over it; and ayain, 

There is no evidence that the patents cover the land in question. 

3. The mortgage cannot be set up as a bar in this action. 

4. The sheriff’s deed conveys no title, because there is no evidence 
that the land was ever lawfully levied on, advertised and sold as re- 
quired by statute. 


Bartss, for the Appellees. 
POINTS. 


1. I submit that the deed of gift was not operative in this action, be- 
because it was not recorded in lawful time. Whereas the mortgage to 
Collier, and under which he purchased, was recorded in proper time. 

2. The patents to Collier prove a better title outstanding, than the ti- 
tle shown by the plaintiff. And so, the plaintiffs cannot recover in 
ejectment; but if they have suffered any wrong, must seek redress in 
chancery. 


Napron, J. delivered the opinion of the court. 


This was an action of ejectment to recover a small tract of land, 
lying in Lincoln county, of which the defendants had possession. 

The evidence of the plaintiff’s title, consisted of, 

1. A confirmation by the board of commissioners, in 1810, of the 
claim of Zadock Woods to 400 arpens, founded on a concession from 
C. D. Delassys, in 1799, and a survey of the same, made on the 21st 
Dec., 1803, and certified the 20th Jan., 1804. 

2. A plat and certificate of survey made by Antoine Soulard in 1804. 

3. A deed from Z. Woods and wife to Minerva Harrold, dated Jan. 
2, 1822, filed for record April 1, 1822, and recorded on the 5th of the 
same month and year. The Spanish survey contains, as appears from 
the bill of exceptions 379 90-100 acres, and the United States survey 
of the same tract contains 340 28-100 acres, the United States survey- 
or having thrown off from the Spanish survey twenty rods on the north 
line. In other words, thé northern line of the United States survey 
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runs twenty rods south of, and parallel with, the northern line of the 
Spanish survey. The deed from Woods to M. Harrold, embraces tlie 
land lying between these lines. 

The defendants relied on two patents from the United States to 
George Collier, dated Dec. 1, 1825; and covering a part of the land 
in controversy; and secondly, upon a mortgage of the same land from 
Z. Woods to George Collier, a foreclosure of the same, and a sheriff’s 
sale to Collier under the foreclosure. The mortgage was executed 11th 
Jan., 1822, and recorded 7th Feb., 1822. 

The court instructed the jury at the instance of the defendants, that 
if the deed of mortgage was dated on the 11th January, 1822, and re- 
corded on the 9th Feb., 1822, and the deed to Minerva Harrold was da- 
ted on the 2d January, 1822, and not recorded until the 5th of April, 
1822, the deed to Collier conveyed the title. 

The plaintiff took a non-suit and moved to set it aside, which was 
overruled, and the case is brought here by appeal. 

The principal question arising in this case, is the one which springs 
from the instruction given by the circuit court, and this depends entire- 
ly upon the act of February 1, 1817, and the act of December 6, 1821, 
which was the law regulating conveyances at the time of this transac- 
tion. 

The second section of tlie act of Feb. 1, 1817, provides that all 
deeds, conveyances, &c., shall be recorded in the county wherein the 
lands lie, within three months from the date, or the same shall be void 
against subsequent purchasers, so recording the said deeds, &c., within 
the time prescribed. The fourth section of the act of Dec. 6, 1821, 
provides that conveyances and other instruments of writing, by which 
the title of land may be affected, either in law or equity, shall not be 
valid, except between the parties thereto and their heirs, until the 
same shall have been deposited in the clerk’s office for record, as the law 
directs. The section further declares it to be the duty of the clerk to keep 
lists of deeds filed in the office for record, open to the inspection of 
every one, with the date of each filing marked, &c. This last act was 
not in force until the first of March, 1822. 

The act of 1821, was designed beyond doubt to be declaratory of 
the law, so far as it related to the filing of deeds for record Neither 
the act of 1804, nor that of 1817, intended to leave the rights of pur- 
chasers at the mercy of the clerks of courts. The 10th section of the 
act of 1804, which is the first law passed on this subject in the district 
of Louisiana, requires the Reeorder to keep a book, in which it 1s his 
duty ¢amediale/y \o make an entry of every deed or writing brought 
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into his office to be recorded, mentioning therein the date, the parties 
and place, &c., dating the same entry on the day on which said deed 
or writing was brought into his office. It was further made his duty 
to record such deeds in regular succession, according to their privrity 
or time of being brought into said office. These duties are moreover 
enforced upon the Recorders by inflicting severe penalties for their 
omission. 

The act of 1804 required deeds to be recorded within twelve months; 
if not so recorded they were declared void as against subsequent pur- 
chasers and mortgagees, unless recorded before the second deed. The 
act of 1817, requires deeds to be recorded within ¢hrce month, and 
makes all deeds not recorded within that time void as against subse- 
quent deeds so recorded. The act of 1821 does not limit the time for 
recording deeds, but declares all conveyances invalid, except as bei ween 
the parties thereto and their heirs, until they shall have been deposited 
in the clerk’s office for record as the law directs. ‘The act of 1825, is 
still more specific, and in terms declares that the filing for recor shall 
impart notice. There is nothing in the language of any of these acts, 
calculated to show that it was not the design of the legislature froin the 
first to the last to make the filing in the Recorder’s office a notice to all 
the world; on the contrary, as much may be implied from the. act of 
1804, and though the next act of 1817, is silent on this subject, when it 
is again resumed in 1821 the law is so expressly declared, and continues 
to be re-enacted up to the present time. 

It will be observed that the act of 1817 does not alter the provisions 
of the act of 1804, except in reducing the period within which deeds 
might be recorded, from twelve inonths to six. All the provisions of the 
last mentioned act, which required the day on which the deed was 
handed to the clerk to be noted in a book, and a receipt for the deed 
containing an abstract from the minute book to be delivered to the per- 
son filing the deed, were unaffected and unrepealed. But if the party 
files his deed within the three months, and the clerk fails to record it 
until the expiration of that time, of what avail would these requisitions 
of the statute be to the purchaser? According to the construction 
given to these acts by the circuit court of Lincoln, the title depends 
entirely upon the industry or integrity of the Recorder. An exact 
compliance with the law on the part of the purchaser, can avail him 
nothing, if the Recorder, over whom he has no control, thinks proper 
from motives of mere negligence or dishonesty, or is compelled from 
the press of business, to defer the execution of the part assigned to 
him, until the limitation expires. This construction of the law, we 
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think erroneous, and therefore the judgment of the circuit court will be 
reversed. 

There is another point in the case, about which but little has been 
said in the briefs of the counsel, but which in another trial, it will be 
necessary to decide. The defendant insists that at all events the patents 
issued in 1825, constitute a better title than the confirmation in 1810. 
To support this opinion, reliance is placed upon the opinion of the 
supreme court of the United States, in Wilcox vs. Jackson, Bagnoll & 
Byrne vs. Broderick, and perhaps other cases not now recollected. 
The general doctrine of these cases is, that the fee remains in the 
United States, until a patent issues. This doctrine we have never 
understood to conflict with the position assumed by the same court in 
other cases, and especially in the case of Strother vs. Lucas, that a 
confirmation by law was equivalent to a patent, and constituted a com- 
plete title. The confirmation to Zadock Woods in 1810, by virtue of 
the 4th section of the act of March 3d, 1807, (L. L. p. 154,) vested in 
him a complete title to all the land embraced within the Spanish sur- 
vey, and the United States could not, in 1825, convey the same land to 
another. 

Judgment reversed and cause remanded. 





VAUGHN vs. McQUEEN. 


1. The act regulating marriages (R. C. 1835) which prohibits the marrying any minor 
without “the consent of the parent, or guardian, or other person having the care or gov- 
ernment of such minor,” limits the power to consent to one person, and does not give 
this power to each of the persons mentioned in the act, but only to that one, who has 
the care or government of the minor at the time. 


2, Where there is a guardian, the parent cannot consent so as to justify the person joining 
the minor in marriage. 


APPEAL from Pike. 


C. Wexts, for Appellant. 


1. It is not competent for the mother to consent to the marriage of 
her minor child, when that child has a guardian. 
The county court has power to appoint a guardian, not only when 
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there is no parents, but also when the parents shall be unfit for the duties 
devolving upon them. When so appointed such guardian supersedes 
the parents in their natural right and has entire control over the ward. 


2. The plea is bad because it does not allege the father to be dead or 
disqualified. 


Bates, for the Appellee. 
POINTS AND AUTHORITIES. 


1. Quzfam actions are judged with great jealousy, because the plain- 
tiff does not seek to recover any thing that he has lost, nor to redress 
any individual wrong, but only to expose the faults of his neighbor and 
turn them to his own profit. 

2. The part of the statute under which this action is brought is pure-. 
ly penal, and therefore must be construed strictly in favor of the de- 
fendant. Certainly it cannot be extended by implication. 1 Mass T. 
R. 167, Berry vs. Ripley; 2 John. R. 379, Jones vs. Estes. 

3. The 6th section of the marriage act authorizes every judge, &c., 
to perform the ceremony of marriage. The 7th sec. forbids him to 
join in marriage any male under 21 or female under 18, “unless the 
parent or guardian or other person under whose care or government 
such minor may be shall be present and give consent thereto, or unless 
the minor applying shall produce a certificate in writing,” &c. And 
the 8th sec. provides that “if any such person shall join in marriage 
any minor, without first having such certificate, or the presence or 
consent of the parent or guardian or other person having the care and 
government of such minor, such person shall forfeit $300,” &c. And 
it will be seen by the plea demurred to, that it is in the very language 
of the law. 

4. Our law makes the parent, either father or mother, the natural 
guardian of their minor children. Rev. Code, p. 293. But when the 
parent is adjudged incompetent, there may be another guardian. And 
I insist that if either the parent or guardian be present at the marriage, 
and consenting thereto, no penalty attaches. 


Napron, J. delivered the opinion of the court. 


This was a guztam action, to recover the penalty given by the 8th 
section of the marriage act, for joining in marriage a minor without the 
consent of the parent or guardian. The action was brought by Peter 
Vaughn, guardian of Ellen Vaughn, against Thomas McQueen, one of 
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the judges of the county court of Pike county. The declaration charges, 
the defendent with joining in marriage Ellen Vaughn, who was under 
the age of eighteen, with Thomas McQueen, Jr., without the consent 
of the plaintiff, who was her guardian. 

To this declaration the defendant among other pleas pleaded that the 
parent of the said minor, that is to say, her mother, was“present and 
consenting to the said marriage. The plaintiff demurred to this plea; the 
demurrer was overruled, and judgment was given upon the demurrer 
for the defendant. 

The only question to be determined is the sufficiency of this plea. 
In other words, can the mother of a minor consent to the marriage of 
such minor when there is a guardian? 

The seventh section of the act regulating marriages, prohibits the 
joining in marriage of Minors, ‘‘unless the parent or guardian or other 
person under whose care and government such minor may be, shall be 
present and give consent thereto, or unless the minor applying shall pro- 
duce a certificate in writing under the hand of the parent or parents or 
guardian, or if such minor has no parent or guardian, then under the hand 
of the person under whose care and government he or she may be.” 
The eighth section affixes a penalty for transgres»ing this law. 

Our act concerning guardians provides in certain cases for the ap- 
pointment of guardians, whilst the father and mother are both living. 
There may also bea testamentary guardian, during the life of the 
mother. It may therefore happen, that the father, the mother and a 
guardian are all in existence at the same time, in which event the ques- 
tion arises, as it did in this case, whether the consent of either is suffi- 
cient to authorize the marriage ceremony, or whether the law contem- 
plates only one person as authorized to give the consent either by his 
presence or vertificate of approbation. 

The only constructicn which we think justified either by the gram- 
matical construction of the sentence, or by the general scope of the 
statute, with reference to its object and the mischief designed to be 
remedied, is the one which limits the power of consent to one individual, 
and authorizes the consent of another only in the alternative. The 
last clause of the seventh section provides that the certificate shall be 
‘under the hand of the parent or parents or guardian, or if such minor 
has no such parent or guardian, then under the hand of the person un- 
der whose care and government he or she mey be.” This phraseology 
it must be admitted is loose, inartificial and inaccurate, but the sense 
is sufficiently apparent. In the eighth section, the meaning of the law- 
giver is more clearly expressed. It requires the officiating clergyman 
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or justice, before proceeding to marry a minor to have “the certificate 
or presence and consent of the parent or guardian, or other person hav- 
ing the care and government of such minor.” —_ By this we understand 
that the consent of the person who has the legal custody of the minor 
whether he be the guardian, or the father, or the mother, or the master, 
must be obtained, and there can be but one person authorized to give 
such consent. A strange absurdity would result from any other inter- 
pretation. The courts may, by the authority vested in them by our 
laws, deprive a dissolute, worthless or insane parent of that-authority 
with which the laws of nature have invested him, and place the person 
and property of the infant under the control of a guardian, and yet the 
father be allowed under the construction contended for by the (cfend- 
ant and sanctioned by the circuit court, to thwart the ligitimaie con- 
trol conferred upon the guardian, and that too in one of the most im- 
portant steps which can be taken by the minor, and one likely to have 
a most serious influence upon his future happiness and prosperity. 

Whilst we recognize the propriety of the rule of law which requires 
penal statutes to be strictly construed, we do not understand that rule 
as requiring an interpretation which will frustrate the ends of the law 
and facilitate and increase the mischief which it seeks to prevent, 
when by a fair interpretation of its language a different construction 
is as well warranted. 


The judgment of the circuit court is therefore reversed, and the cause 
remanded. 





MOORE, Er at, vs. THE STATE. 


A bond given by a Collector is valid against him and his securities, although not approved 
by the county court. 


ERROR to Caldwell. 


Dunn, for the: State. 


POINTS AND AUTHORITIES» 


1. The bond sued on, was found on file in the office of the clerk of 
the county court, and the approval of the court, even if considered 
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necessary, will be presumed. Jones and others, vs. the State, to the 
use of Blow, 7 Mo. Rep. 81. 

2. It was given after the election of the defendant, Moore, as sher- 
iff and before entering upon the duties of his office as collector, and al- 
though it was executed several months sooner than the statute required 
it is nevertheless valid. Rev. statutes, 536, Art. 3, sec. 1, 2 and 3. 


Napron, J., delivered the opinion of the court. 


This was an action of debt upon the official bond of Enoch Moore, 
as collector of Caldwell county. The defendants pleaded non est 
Jactum, and performance of the condition of the bond. ‘The issues 
were submitted to the court, who found for the plaintiff tae sum of 
3182 83, and judgment was given for that sum and costs. 

Upon the trial, the plaintiff offered in evidence the bond sued upon, 
but its introduction was objected to, on the ground that it had not been 
approved by the county court. The objection was overruled, and the 
bond was read. The opinion of the court on this point, was excepted 
to, and is the only error complained of in this court. 

In the case of Jones and others, vs. the State, to the use of Blow, 
this court held that the failure of the county court to pass upon a con- 
stable’s bond, as the law requires, will not invalidate the bond, the 
omission to perform their duty in this respect, being no injury to the 
officer or his securities. The present case must fall within the same 
principle. 

Judgment affirmed. 





BROWN vs. PRATTE, To THE Use OF 21ST ROAD DISTRICT. 


In a suit brought by a road overseer, the summons required the defendant, “to answer the 
plaintiff, B. S. Pratte, for the use of the 2ist Road District, in a plea of debt, on an ac- 
count for failing to work on said road.” Defendant appeared and moved to quash the 
writ, because he “was not summoned to answer B. S. Pratte, Overseer of Road District, 
No. 21, and because the summons did not show in what county the road district was sit- 
uate.’ Judgment against defendant. On appeal to the circuit court, judgment was 
again rendered against defendant. A motion in arrest of judgment assigning fifteen rea- 
sons, was made and overruled, 


Held, 


Thit the court could see no substantial objections to the proceedings of the just.ce or cir- 
cuit court, 
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ERROR’ to Ste. Genevieve. 
Hotpen & Jones, for Plaintiff in Error. 
Bricxey, for Defendant. 
Narron, J., delivered the opinion of the court. 


This was a suit commenced before a justice of the peace of Ste. 
Genevieve county, by Bernard S. Pratte, overseer of the 21st road 
district, for the use of ‘said road district, against Robert T. Brown, jr. 
The summons issued by the justice, required R. T. Brown, to answer 
the plaintiff, B.S. Pratte, for the use of the 21st road district, in a plea 
of debt, for three dollars, founded on an account, for failure to work 
on said road. The summons was duly served on the defendant, Brown, 
and on the 9th September, the day appointed for the trial, the defend- 
ant appeared and moved to quash the writ, because the defendant was 
summoned to answer B. S. Pratte, for the use of the 21st road district, 
and not to answer B.S. Pratte, overseer of road district No. 21, and 
because said summons did not shew in what county said road district 
No. 21, was situated ; and further, because said summons required de- 
fendant to appear before the said justice in less than three months after 
his last day of holding court. The motion was overruled and a jury 
was summoned, and the plaintiff obtained his judgment for three dol- 
lars. Defendant appealed to the circuit court. 

Upon the calling of the case in the circuit court, the de’endant filed 
his motion to dismiss, urging the same reasons heietofore stated in his 
motion before the justice, and some others, to about the same purport. 
The motion was overruled, a trial had, and a verdict against the de- 
fendant for three dollars. ® 

The defendant then filed a motion in arrest of judgment, for fifteen 
causes set forth in the motion; some of them being the usual reasons 
offered for a new trial, and the others consisting of the objections here- 
tofore noticed in the motion to quash. 

This motion was also overruled, and judgment given for three dollars 
and costs, and the defendant appealed to this court. 

A bill of exceptions is found in the record, detailing the above facts, 
and giving copies of the motions and the evidence offered. There 
was no proof, however, as to the law days of the justice. 

Per curiam. Let the judgment be affirmed. We are unable to see 
any substantial objections, either to the proceedings before the justice 
or in the circuit court. Judgment affirmed. 
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HENSHAW vs. TUE LIBERTY MARINE, FIRE AND LIFE INS. COMPANY. 


In an action upon a note payable “in whatever paper currency” is taken in a certain office 
on a specified day, no demand need be averred or proved. 


ERROR to Grundy. 


StrinGFeELLow, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. The instrument of writing offered in evidence, did not correspond 
with the declaration—is not a promissory note. 

2. There was no evidence of the assignment by the firm of Bird & 
Glasgows, as set out in the declaration—it being proved to be in the 
hand writing of a memher of another and different firm. 

3. The firm of Bird & Glasgows was proved to consist of persons dif- 
ferent from those described in the decla: ation. 

4, There was no evidence of a demand of “paper currency” by any 
person. 

5. There was no evidence of the kind or value of the currency 
agreed to be paid. See Farewell vs. Kennett, et al, 7 M. R. p. 595; 
Martin vs. Chauvin, 7 Mo. R. 279. 

6. The plaintiff, in the court below, is a private corporation, and no 
evidence was given of its existence or right to sue, and tle court could 
not judicially know it. 15 Wend. 314; 17 Wend. 443; 8 Wend. 480; 7 
Wend. 539; 1 Wend. 555; 2 Cow. 770; 14 John. 416. 

7. The declaration is defective in not alledging the kind and value of 
the paper currency taken in the insurance office on the day of payment. 
Farewell, et al. vs. Kennett, et al., 7 Mo. R. 595. 

8. It does not aver and show the existence of the company, and its 
right to sue. 

9. It does not show a demand of the paper currency. 

10. It declares on an inland bill of exchange, while the instrument 
as set out shows only a promise to pay a species of property, not 
money. 

11. It does not show a breach in the promise to pay paper currency, 
but only a failure to pay money. 

12. The instructions asked by the defendant below, and refused by 
the court, ought to have been given. 
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13. The motions to set aside the verdict and grant a new trial, and in 
arrest of judgment ought to have been sustained. 


Scorr, J., delivered the opinion of the court. 


This was an action of assumpsit, brought upon an instrument in 
writing, executed by Henshaw, the plaintiff in error, to Bird and Glas- 
gows, and by them endorsed to the Liberty Marine, Fire and Life Ins. 
Company. Tlic instrument was as follows: 

“$413 62. Liberty, Mo., Feb. 15, 1842. Four months after date I 
promise to pay to the order of Bird & Glasgows, four hundred and 
thirteen 62-100 dollars, without defaleation or discount, for value re- 
ceive, negotiable and payable at the office of the Liberty Marine, Fire 
and Life Insurance Company, with ten per cent. interest after due until 
paid; to be paid in whatever paper currency is taken in the above in- 
surance office, 15th June. J. L. Henshaw.” And the following endorse- 
ment was thereon: ‘Pay to the Liberty Marine, F. & L. Ins. Company. 
Bird & Glasgows.” 

The case was submitted to the court, upon the gencral issue. The 
plaintiff proved that the firm of Bird & Glasgows, was composed of 
James Glasgow, William Glasgow, jr., and Greenup Bird, and that the 
endorsement was in the hand writing of said Bird. The note and 
endorsement was then read in evidence, though objected to, also the 
protest of the notary for non payment. It was also proved the Indiana, 
Illinois and Kentucky paper money was current in Liberty, and that 
neighborhood, at the time said note became payable, and that said paper 
was from 5 to 10 per cent. below par, but the witness was unable to say 
what kind of money was taken by said company. The plaintiff asked 
four instructions, all of which were refused, except the second. The 
instructions were: 

1. The plaintiff must show a demand of the amount of the instrument 
sued on at the time and place set out in said instrument. 

2. That the kind of paper currency taken at the time and place men- 
tioned in said instrument, must be shown, and its value as compared 
with specie. 

3. That there was no sufficient evidence of a partnership of Bird & 
Glasgows. 3 


4. There is no sufficient evidence of the kind of paper, or its 


value compared with specie, at the time of payment specified in said 
note. 
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The court found for the plaintiff $421 79. Defendant filed his 
motion for a new trial and in arrest of judgment; which motions were 
overruled. 

The principal errors assigned and relied on for the reversal of the 
judgment, are: 

1. That the plaintiff did not prove its corporate existence, and being 
a-private corporation, this was essential. 

2. The declaration alledged a promise to pay to the order of Greenup 
Bird, William Glasgow, sen’r, and William Glasgow, jr. Whereas the 
firm of Bird & Glasgows, was proved to consist of William Glasgow, jr., 
James Glasgow, and Greenup Bird. This is insisted on as a fatal vari- 
ance, and that the note and endorsement should have been excluded, as 
being made by a different firm from the one described. 

3. There was no evidence, or no sufficient evidence of the kind and 
value of paper currency in which the note was payabie. 

4. No demand is averred or proved at the time and place specified in 
the note. 

The first objection is founded upon a mistake, in point of fact. The 
act of incorporation is declared to be a public act. See Acts 1838-9, 
p- 222; Acts 1836-7, p. 189. 

The second error assigned, is the variance between the proof and 
the allegations of the declaration, in relation to the endorsement of the 
note. ‘ihe declaration avered that the note was payable to William 
Glasgow, sen’r, William Glasgow, jun’r, and Greenup Bird, and that 
the note was endorsed by them to the plaintiff, under the style of Bird 
& Glasgows. The proof was that James Glasgow, Wm. Glasgow, jr., 
and Greenup Bird, were the payees, and that the assignment was made 
by them under the style of Bird & Glasgows. 

A variance between the real name of an endorser, and that which is 
alledged in the declaration, and appears on the bill, is immaterial. 
Forman vs. Jacob, 2 Eng. Com. Law Rep. 288; 2 Chitty’s Pl. 127. 

It has been frequently held that on a note like that sued on in this 
case, no demand was necessary. Smith vs. U.S. Bank, 11 Wheat. 171. 

By a division of the court the judgment will be affirmed. 


Naprron, J. I donot concur. A misdescription of the names by 
which the payees were called, might be immaterial, provided they were 
identified as in the case of Forman vs. Jacob, but here the parties are 
not the same as those alledged in the declaration. This point is, then, 
in my opinion, with the plaintiff in error. On the other points, I con- 
cur with Judge Scorr. 
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CLARK & WIFE vs. HENRY’S ADM’R. 


J. Courts of equity in this State, are not confined in their jurisdiction to cases in which ade- 
quate relief cannot be had at law. ‘The 5th clause of 8th sect. of the act establishing 
courts, R, C. 1835, was not intended to restrict courts of equity, nor to take away any 
power usually exercised by them. 


2. Courts of equity have jurisdiction of a bill charging an executor with waste in not ac- 
counting for property which had come into his hands, although a final settlement had 
been made with the county court. 


3. In such a proceeding, neither the heirs of the testator, nor the administiator de bonis non, 
oi his estate, are parties interested. 


> 


. Although slaves are personalty, yet they are regarded as of a peculiar, and distinctive char- 
acter, and would not be embraced in a general bequest of personal property, unless the 
intention of the testator were plain, and manifest—hence it was held, that a clause ina 
will in these words, “My crop of grain, farming utensils, and household and kitchen 
furniture, and stock, all of which I want valued and acted on according to law, alter my 
affairs are settled, then if there isa residue from hire of negroes, crop, &c., I wish to 
be given to Eleanor Erwin,” could not be construed to embracea slave born after the 
death of the testator. 


APPEAL from Lincoln. 


Carry Wea ts, for Appellants. 
Barus, for Appellee. 
POINTS. 


1. A court of equity has no jurisdiction, the subject matter being 
proper for a court of law. 

2. The proper parties are not made, and on this bill the court can- 
not do complete justice. 

3. The merits are with the defendant. 


Napron, J., delivered the opinion of the court. 


In 1836, Eleanor Erwin filed her bill in the circuit court of Lincoln 
county, against Francis Henry, executor of the last will and testament 
of Malcolm Henry, deceased. The bill was dismissed by the circuit 
court for want of equity. An ppeal was taken to this court, and the 
decision of the circuit court for Lincoln county was reversed, and the 
cause remanded. (See 5 vol. Mo. R. 471.) The substance of the ori- 
ginal bill, as well as the grounds of the decision of this court, may be 
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found in the report of this case. The complainant subsequently inter- 
married with one William Clark, who is now a co-complainant; they 
filed their amended bill at the November term, 1838. This amended 
bill represents that Malcolm Henry died in September, 1832, having 
made his will, in which, among other things, is found the following: 
‘Item Ist, It is my desire and will, that my boy Adam, Juno and Cyn- 
thia, be released from bondage, on condition that Juno serve my sister 
Mary ore year; Adam and Cynthia to serve the executor of my estate, 
(or serve them whom he may hire them tc,) Adam to serve two years, 
, and Cynthia to serve four, each then to have their perfect freedom.” 
The will concludes as follows : ‘My crop of grain, farming utensils, and 
household and kitchen furniture and stock, all of which I want valued 
and acted on according to law, after my affairs are settled, then if there 
is a residue from hire of negroes, crop, &c., I wish to be given to Elea- 
nor Erwin.”’ 

The bill charges that the executor, shortly after the death of the 
testator, about the 25th September, 1832, took out letters testamentary, 
took possession of the real and personal estate, made inventories, paid 
debts, and collected money due the estate; that he paid all the debts 
and all the specific legacies, and sold all the personal property which 
the will had directed to be “ acted on according to law ;” that in No- 
vember, 1835, the said defendant made a final settlement of his execu- 
torship, and that upon said final settlement, the county court of Lincoln 
county, did find, that after paying the specific legacies and funeral ex- 
penses, and the debts owing by said estate, and the expenses of settling 
the same, there was no residue. The bill then charges, that the assets 
were more than sufficient to pay all debts and expenses and legacies 
and that the executor had fraudulently appropriated a large amount to 
his own use. The complainants further allege, that the female slave, 
Cynthia, after the testator’s death, and before she became free by the 
will, had a female child, (named Adaline,) and in relation thereto the 
testator died intestate, and charges that the executor failed to apply 
the value of the slave Adaline, the wearing apparel of the estate, the 
hire of Adam for two years, and of Cynthia for four years, to the pur- 
poses of the estate, but had appropriated the same to his own use. The 
vill charges that various articles, among others, a horse, some hides, 
and corn, were not inventoried as they should have been. The bill 
further charges that the executor opened a trunk of said testator, and 
calls for a discovery of its contents. 

The answer admits the statements of the bill, in relation to the will, 
executorship, and taking possession of the assets—affirms, that inven- 
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tories were made of all the property of the deceased—declares that 
the defendant has paid all the legacies, and among others, complain- 
ant’s; that he made regular setilements with the county court as re- 
quired by law, and made his final settlement at the time specified in the 
bill; and that upon such final settlement, it was adjudged that there was 
a balance due the defendant from the estate, of 477 31 3-4. The an- 
swer further declares, that the defendant paid to complainant $117, 
and took her written receipt for the same, which sum is the precise 
amount of the hire of the negroes. mentioned in the bill, after deduct- 
iny the balance found in his favor as above stated, on final settlement. 
The answer admits all the allegations in relation to the woman Cynthia, 
and her child, and admits his present possession of said female child. 
The respondent further avers that he duly accounted with the county 
court, for all the cash and other property which was found on the pre- 
mises of the testator, or which in any manner came to his hands; de- 
nies all fraud or concealment of property, and contends that the inven- 
tories and settlements with the county court cannot again be investi- 
gated. 

The evidence read at the hearing, established that the negro man, 
Adam, would have hired for about ninety dollars during the years 1833 
and 734—that the woman Cynthia, would have hired for about $25, 
with the incumbrance of a child, without such incumbrance she was 
worth more. There was no evidence to establish any payment on the 
part of the defendant, as averred in the answer, except a tender of $125 
in cash and notes, which was refused by the complainant. The charges 
in relation to the trunk, the hides, and wearing apparel, appear to have 
been waived. 

Upon the hearing of the cause, the circuit court dismissed the bill, 
and the cause is brought here by appeal. 

The first question which demands consideration, is the one relating 
to the jurisdiction of the court. This question was considered and 
determined by the court when the case was before it on a former oc- 
casion, (see Erwin vs. Henry, 5 M.R.) So far as the conclusion to 
which the court then arrived Was founded upon the phraseology of the 
15th section of the act concerning courts, it is not, as we have hereto- 
fore taken occasion to observe, (Miller vs. Woodward & Thornton, 8 
Mo. R. 169,) authorized by the language of that section. The jurisdic- 
tion of courts of equity in cases like the present, must rest upon the 
broad clause of our statute, which gives them the general control over 
evecutors and administrators, and upon that well settled maxim by 
which courts of equity retain a jurisdiction originally acquired by rea- 
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son of the want of a complete and adequate relief at law, notwith- 
standing the common law courts have been subsequently invested by 
the legislature with full power over the subject. The jurisdiction of 
courts of equity rests upon the same foundations as that of courts of 
common law, however the jurisdiction of either may have been origi- 
nally acquired. It is not to statutory provisions that we look for as- 
certaining the limits of either. Long usage, the decisions of the courts, 
and the treatises of learned writers, are the chief sources to which we 
have recourse, when legislative enactments are silent, for the purpose 
of learning the province of either courts of law or courts of equity. 
Why should a different rule be adop ted in the one case than the other? 
It is because the legislature have declared that courts of equity shall 
have jurisdiction in all cases where adequate relief cannot be had by 
the ordinary course of proceedings at law? This we understand to be 
a mere general definition of the nature and character of chancery 
courts, as contradistinguished from courts of common law. If inter- 
preted strictly and literally, as has been urged at the bar in the present 
case, to what narrow limits would our courts of equity be confined? 
Entire branches of equity jurisprudence, heretofore and up to the pre- 
sent time, exercised without dispute or question, would be lopped off 
from the system. The whole subject of fraud, a most prolific source of 
equity jurisdiction, may now be fully investigated in the common law 
courts. The foreclosure of mortgages has been provided for, and courts 
of common law are as competent to sell equities of redemption, as 
courts of equity formerly were. Discovery can now be had at law, as 
well as in equity, and accidents arising from lost instruments, may be 
remedied as well on the common law, as onthe chancery side of our 
dockets. Yet courts of equity in this State, have continued to exercise 
their accustomed jurisdiction on these, and other subjects similarly 
situated, notwithstanding the general provision in our code restricting 
them to cases where adequate relief cannot be had atlaw. To say 
the least, it would be highly impolitic, at this late day, to attempt to 
cut off the sources of jurisdiction, without a more express and definite 
declaration from the legislative department of the government. . It 
would be a bold step on the part of this court to undertake now to cor- 
rect this communis error, if itbe one, into which our lawyers and 
courts have indiscriminately fallen. But we apprehend that the legis- 
lature did not design so to restrict the power of courts of equity. The 
language employed in the 5th clause of the 8th section of the act es- 
tablishing courts, was probably as accurate as could have been sug- 
gested, to define the general purposes and objects of a court of equity. 
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It was such a definition as might have been found in any elementary 
treatise on equity law, the writers on which science having frequently 
described equity to be that branch of the law, designed to remedy that 
wherein the common law, by its universality, is deficient. 

The seventh article of our administration act, has given to the 
county courts jurisdiction in actions of waste against an administrator 
or executor; yet this has not been supposed to divest the circuit 
courts of the power to try actions of waste. Why should it deprive 
the court of chancery of a proceeding, which has been more common- 
ly resorted to than an action of waste, ora suit upon the bond of an 
executor or administrator? 

In the case now under consideration, the estate has been settled, and 
the bill does not seek to revise any action which the county court has 
had in relation to that settlement. It charges that the executor did 
not account for all the property which came to his hands; that noth- 
ing has been done with the slave Adaline, and that the hire of the ne- 
groes is unaccounted for. Uponthese charges, and charges of a simi- 
lar nature, the executor is sought to be held personally responsible. 
That bills of this character have been generally entertained by courts 
of equity is not denied; and we have not been able to perceive any 
provision in our statute which would prevent them from being enter- 
entertained here. 

This view of the nature of the present proceeding, will also dispose 
of the second objection, which relates to the want of proper parties. 
Since the case has been depending here, the death of Francis Henry, 
has been suggested, and the suit revived against his administrator. 

It is contended that the administrator de bonis non, as well as the 
heirs of Malcolm Henry, deceased, should have been made parties. 
But as this is not a proceeding against the estate of Malcolm Henry, 
but against his executor for a devastavit, there can be no necessity for 
joining the heirs of Malcolm Henry, or the administrator of the goods 
unadministered by his executor in this suit. 

The remaining question presented by the record, involves the pro- 
priety of the decree of the circuit court, upon the bill, answer and 
testimony. 

The first branch of this enquiry relates to the condition, and prcper 
disposition of the child of Cynthia, named Adaline, born after the death 
of the testator. Itis contended that Adaline is a slave, and that her 
value should be substituted in lieu of the other personal property which 
was sold to pay the testator’s debts, and that complainant is entitled to 
her value, under the clause which makes her the resiauary legatee of 
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certain personal property. This claim depends upon the construction 
of the testator’s will. The clause relating to the subject is as follows : 
‘‘My crop of grain, farming utensils, and household and kitchen furni- 
ture, and stock, all of which I want valued and acted on according to 
law, after my affairs are settled, then if there is a residue from the hire 
of negroes, crop, &c., I wish to be given to Eleanor Erwin.” By this 
clause the testator designs his stock, crop, farming utensils, and other 
personal property of the like kind to be sold, and applied to the pay- 
ment of his debts, and if a surplus remains, it is bequeathed to the com- 
piainant. She is then a special contingent residuary legatee, and the 
question arises whether the slave Adaline (we assume she is a slave 
for the purposes of investigation) was in the costemplation of the tes- 
tator, or whether it can be inferred from the language of this clause, that 
she was designed to be embraced within the general enumeration of 
property, from the sale of which the complainant’s legacy was to be 
derived. 

Slaves are by our law personal property, bit of a distinctive, and 
peculiar character. In all, or nearly all of the slaveholding States, 
they are declared personal property, and are transferred as other 
personal property. In all of them, they may with propriety, be called 
personal property, as contradistinguished from land. Yet the laws of 
all these States, and the decisions of their courts, have recognized a 
value in this species of property, arising from circumstances indepen- 
dent of their mere pecuniary value in the market. The age, health 
and disposition of slaves, their aptitude for particular employments, 
the length of time during which their owners, or their owner’s ancestors 
lave possessed them, their matrimonial connexions, and other like 
circumstances, contribute to fix the degree of estimation in which 
their proprietors hold them, apart from the amount of money into 
which they can be converted in market. This fact as may be readily 
conjectured, has not been lost sight of in the legislation of the slave- 
holding States. Hence it was held by this court in the case of Ren- 
nick vs. Chloe (7 Mo. R. 197) that an act of the Kentucky Legislature, 
authorizing individuals to dispose of their chattels by will, did not 
authorize them to liberate their slaves, the court presuming that when 
the Legislature designed to embrace slaves in the provisions of a law, 
they would do so, eo nomine, and not under the general designation 
of chattels. Hence also, under our administration laws, slaves are the 
last species of personal property, subject to be sold for the payment of 
debts, and indeed the county court is authorized to order the sale of 
lands in preference to slaves, where such a course seems beneficial 
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to the estate, or when it is desired by the legatees or distributees. 
Whilst therefore slaves are personal property, and may be transferred 
under this general designation, it is worthy of observation, that neither 
our legislatures in enacting laws affecting this property, nor individual 
owners, in declaring their intended disposition of it, either by deed 
or will, have been apt to lose sight of the fact that they are also 
human beings, and therefore the intention to affect this species of 
property, under the general description of personalty, should appear 
manifest and plain, before a court could give such language, so broad an 
interpretation. 

The question then recurs upon the interpretation of this will ;—was 
it the design of the testator, when he desired his crop of grain, farming 
utensils, household and kitchen furniture, &c., to be sold, and in the 
event of a surplus, after the payment of his debts, that such surplus 
should be given to the complainant, to include the slave, Adaline, in this 
enumeration? It is conceded that by a fair interpretation of the will, 
the enumerated articles were only designed as specimens of the kind 
of property from which the residuary legacy to E. Erwin, was to arise. 
The clause may be extended to every species of personal property of 
a similar character and value, with those enumerated ; but to extend 
it still further and include a species of property of greatly superior 
value and consideration, and of a distinctive character such as slaves, 
would be a perversion of the manifest intent of the testator. Is it to 
be supposed, that the testator, who evinced a remarkable anxiety to 
liberate all his slaves, upon certain conditions specified in the will, 
should have been willing to dispose of oae unborn, under an “&c.”’ 
attached to an enumeration of grain, farming utensils, furniture, and 
similar articles of small value? Had the testator been tle owner of 
fifty, instead of two female slaves, and liberated the fifty, upon the same 
terms he did Cynthia, and tie fifty slaves became the mothers of as 
many children, the legatee of the surplus arising from the sale of 
grain, stock, &c., would have been thought to manifest a good deal 
of assurance to claim the fifty slaves. Yet the principle is the same. 
Had the testator been left a landed estate, of which at the time of 
making his will he was ignorant, it would be admitted that such estate 
would not pass, because the residuum is limited tu personal property. 
It is limited to personal property, and limited as we think, further, 
to such description of personal property, as would correspond in 
some degree, both in regard to its character, and its value, with the 
species of personal property enumerated. Certainly it cannot reach 
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slaves, a species of property as distinctive in its character, as real 
estate. 

When we consider that the complainant is not the first, or principal 
object of the testator’s bounty; that she is only a contingent legatee 
at most, and that the fund, from which her legacy was to spring, 
embraced only articles of small value, that the testator had devised 
his farm to one, and a slave to another, and this slave only for the 
life of the legatee, evincing by his careful disposition of every slave 
he had, his intention of not confounding his slaves with the mass of 
his personal estate, it seems difficult, if not impossible, to arrive at 
the conclusion, that this slave was designed by the testator, either for 
the payment of his debts, or for the benefit of the complainant. 

Upon this construction of the will, what right has the complainant 
to ask that the value of this slave, shall be substituted for the personal 
property, which was applied to the payment of debts? What claim can 
there be to substitution, where the fund was properly and rightfully 
appropriated? The personal property of the testator was sold, as his 
will directed, and the slave which came into existence after his death, 
about which the will was silent, was not sold because not needed for 
that purpose. There was then no mal-administration, so far as this 
slave was cencerned, for the residuary legatee of another fund, not em- 
bracing the slave, had no claim or title to her. 

As to the hire of the negroes, the defendant admits that the amount 
actually received from this source was $194 31. Deducting from this, 
the sum of $77 31, that being the balance due him on final settlement, 
leaves the sum of $117, which defendant tendered to complainant in 
money and notes, but which was not received. The witnesses state 
Adam to have been worth $90 per annum, and Cynthia $25—this would 
make the hire amount to $280; which after the deduction of $77 31, 
would leave a balance against the defendant of $202 69. For this sum 
we think the complainant entitled to a decree. 

The decree of the circuit court is therefore reversed, and this court 
doth order, adjudge and decree, that the defendant pay to the com- 
plainant the sum of two hundred and tWo dollars and sixty-nine cents. 





BIEHLER AND OTHERS vs. COONCE. 


1, The tabular statement of the books of the Recorder of land titles, shewing the confirma- 
tion of a lot, its size, &c., are admissible as evidence. 
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2. Evidence of occupation, cultivation and possession of-a lot, previous to 20th December, 
180°, shewing a right to a confirmation, are as good evidence as the certificate of confir- 
mation. 

3. It is error in a Judge on refusing an instraction, to accompany it with remarks caleula- 
ted to mislead the jury. 


ERROR to St. Charles. 
Wm. M. Campse tt, for Plaintiff in error. 
POINTS. 


The plaintiff contends : 

1. The jury must be supposed to have taken the law from the court, 
and if misled by the court as to the law that governs the case, they 
erred in a matter of law. 

2. The statements of the Judge in this case, were calculated to mis- 
lead the jury as to the construction of the law and the legal right of 
the plaintiff to recover. 

3. The evidence in this case affords no warrant for the jury to find 
that McDonough street ran through the land possessed by defendants 
below; unless the jury were misled by the illegal declaration that it 
might have been a street in contemplation. 


Bates, for Defendant in error. 


Napron, J., delivered the opinion of the court. 


Felix Coonce, the defendant in error, brought an action of ejectment 
to recover a lot in the town of St. Charles, against Biehler, Grater & 
McIntosh, and Emilie Chauvin, administratrix of F. D. Chauvin, de- 
ceased, was admitted to defend the suit. The lot was described in the 
declaration, as 240 feet French measure in front, by 300 feet in depth, 
bounded on the west by Main street, on the north by McDonough street, 
on the south by Chauncy street, and on the east by the sand bar of the 
Missouri river. A trial was had in the St. Charles circuit court in 
1839, and a verdict for the plaintiff for 79 feet 3 inches on Main street, 
running with that breadth to the river. Upon the application of the 
defendant below, a new trial was granted, and a similar verdict 
was again found upon the second trial, upon which the court gave 
judgment. 

The plaintiff, to support his claim, gave in evidence a certificate 
from the Recorder of land titles, Theodore Hunt, dated 7th May, 1825, 
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for the lot described in the declaration, which certificate was given by 
virtue of the act of Congress of 1824, supplementary to the act of 13th 
June, 1812. The lot was confirmed to Jolin Coonce, and the plaintiff 
then exhibited his deeds showing a derivative title from the admitted 
heirs of John Coonce. The plaintiff further proved the possession by 
the defendants, Beihler, Grater & McIntosh, of part of the lot, as ten- 
ants under Emelie Chauvin. The testimony of Cunningham, the coun- 
ty surveyor of St. Charles co., was also introduced, and a survey which 
said Cunningham had made by order of the court in this case. The sur- 
vey is not, however, to be found in the bill of exceptions. This witness 
testified that he had at different times made partial surveys of the streets 
and lots in the town of St. Charles, by order of the board of trustees of 
said town, and occasionally at the instance of private individuals; that 
he had never seen any official survey of the town, nor has any such plat 
or survey been in the possession of the board of trustees since he has 
been living in the place. The plan pursued by him in surveying, has 
been to find some point generally acknowledged and recognized in said 
town, and thence to run by the best statement of courses and distances 
he could obtain, until he found the lot or street desired. The witness 
had seen plats of surveys of the streets of said town, said to have been 
made by Joseph Evans and Nathan Boone ; that there was formerly in 
possession of the board of trustees a plat which was on ablank leaf of 
a record book of said board, which had the streets laid off on it, and 
which said board used and recognized in doing business for said town. 
Witness presumes that the plat was made by said Evans about 20 years 
since, but does not know it; that the plat of Boone is nearly a copy of 
said plat of Evans. Witness used these plats in his surveys of the 
town. The witness then stated that the survey made in the present 
case was made upon these data, and that if his premises were correct, 
McDonough street was 69 feet 3 inches north of the line claimed by 
the defendants as the boundary of their lot. That by this survey 
McDonough street would run through two of the houses of defend- 
ant; that the 69 feet 3 inches which would fall on the plaintiff’s lot, 
would also take in one of the brick tenements claimed by defendants, 
and some other frame buildings. Witness in making surveys, some- 
times departed from the plat, and was regulated by the confirmations 
of the squares ; most generally, however, he pursued the plat without 
reference to the size of the squares, or lots, as called for by the confir- 
mations, the breadth of the squares in St. Charles, not generally cor- 
responding with the breadth confirmed to the proprietors. The dis- 
tance between the stree‘s as ised, is generally much greater than the 
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tance called for in the confirmations of the squares and half squares ; 
the squares being generally confirmed as having 240 feet, French meas- 
ure, in front, whereas some of them are actually more than 400 feet in 
front. The witness thought that if a survey was commenced at either 
end of the town, or at any given point therein, and the streets and 
squares laid off according to the front called for in the confirmation, the 
position of the cross streets would be entirely changed, and would not 
any where correspond with the streets and squares as now used and 
recognized. 

Another witness on the part of the plaintiff, testified in relation to 
Evan’s survey, and sated that no street or road had ever been used 
within his knowledge, (and he came to St. Charles in 1809,) at the place 
where McDonough street is claimed to be by the plaintiff; but that the 
plat of Evans had always been referred to by the board of trustees, (of 
which he had been twice a member,) whenever the position of the 
streets, &c., of St. Charles was desired to be ascertained. 

The defendant offered in evidence a copy of an extract from the re- 
gistry of confirmations by the Recorder of land titles, being a confirma- 
tion to Charles Tayon, on the 6th April, 1825, of a lot in the town of St. 
Charles, bounded on the south by McDonough street, west by Main 
street, north by Water street, and east by the Missouri River, 240 fect 
front. This certified copy was rejected. Copies of deeds from Tayon 
to W. J. Devore, and from Devore to D. McNair, and from McNair to 
Chauvin, were also offered in evidence, but rejected. 

The defendant proved by Thomas Gilmore, that as far back as 1801, 
Charles Tayon lived on the premises now claimed by Coonce’s repre- 
sentatives ; that his enclosure reached within a few yards of the branch 
called Blanchette, and between it and the branch there was a road used 
to go down to the river, the ferry landing being immediately east of 
Tayon’s house; that this enclosure of Tayon, which embraced his 
dwelling house and several out-houses, garden, &c., extends nearly to 
the spring branch on the northern extremity of his lot; that the 
buildings and improvements at that time appeared to be old; that said 
Tayon claimed and occupied said premises as his own; and when the 
old pickets which separated his enclosure from the road going to the 
ferry, became decayed, he built a new fence on the same line. Wit- 
ness knew of no street or road passing through this lot, and never heard 
any spoken of. Witness knew Coonce’s lot, and was once offered it by 
Coonce, who was about to sell it, in consequence of ill health. Coonce 
had no improvements on it, except a mill and hay shed, and he was 
told by Coonce that his mill was on the lower edge of his lot. Witness 
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never heard Coonce lay any claim to any ground north of said branch 
on which his mill was, nor did he ever hear him object to Tayon’s claim. 

Another witness testified that he had known the lot for forty years ; 
that when he first knew it, it was claimed and occupied by Charles 
Tayon; that his enclosure extended from very near the branch Blanchette 
to the spring branch on the north. In relation to Coonce’s lot, he tes- 
tified about the same as the other witness; that his improvements did 
not extend north of the Blanchette branch; and that he never heard 
him claim any ground north of that branch, or dispute Tayon’s claim. 

Much other testimony was given to the same purpose. ‘The defend- 
ant asked the court to instruct the jury, that in order to prove that any 
part of the premises possessed by the defendants was south of McDon- 
ough street, as claimed by the plaintiff, the plaintiff must prove that 
such a street has been established by some lawful authority, or that a 
street had been recognized at the place where the plaintiff now claims 
McDonough street, by long usage or public notoriety. This instruc- 
tion the court refused to give, but stated to the jury that it might be a 
street merely in contemplation. The plaintiff then moved the court to 
instruct the jury that no evidence had been given to rebut the claims 
of John Coonce to the premises in controversy. The court refused to 
give said instruction, and stated as a reason therefor, in the presence 
of the jury, that by possibility some evidence of rebuttal might have 
been given, which has not been heard or recalled by the court. The 
defendant excepted to this declaration of the court, and afterwards 
moved for anew trial, which was refused. 

The grounds upon which this judgment is sought to be reversed are, 
first, the exclusion of certain evidence offered by the defendants, and 
secondly, the instructions refused, and observations made by the judge 
in the presence of .the jury. 

The first question is one of no practical importance in the de cision 
of this cause. For though the court excluded the copies of extracts 
from the books of the Recorder of land titles, showing that a lot of 
the description, size and boundaries claimed by the defendants had been 
duly confirmed under the act of 25th May, 1824, yet ample evidence 
was afterwards given that such a lot had been occupied, cultivated and 
possessed by Charles Tayon, previous to the 2d Dec. 1803, sufficient 
to bring him within the provisions of the act of 13th June, 1812. In the 
case of Janis’s adm’r vs. Gurno, whilst this court considered the cer- 
tificate issued under the act of 1824, as prima facia evidence of a con- 
firmation under the act of 1812, it was not regarded as conclusive, and 
proof before the court of all the circumstances and facts necessary to 
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make out a claim under the first act, it was believed would be quite as 
satisfactory as the certificate of the recorder. Upon what ground the 
tabular statements contained in the Recorder’s books were excluded, 
does not appear, but it is presumed that the court exe’uded them, be- 
cause the act had provided for the issuing of a certificate, which cer- 
tificate would be, it may be thought, the best evidence of the confirma- 
tion. The tabular statements from the books of the Recorder, it nay 
be observed, have been frequently admitted in evidence without ques- 
tion, and when questioned, their admissibility has been sanctioned by 
this court. Roussin vs. Parks, 8 Mo. R. 

It seems from the testimony which we refer to, merely with a view 
to ascertain the propriety of the instructions, that Chas. Tayon inhab- 
ited, cultivated and possessed a lot in the town of St. Charles, as far 
back as 1801, and continued to inhabit, cultivate and possess the same 
until after the change of government; that John Coonce, from whom 
the plaintiff derives title, also occupied a lot adjoining, and subsequent- 
ly in 1825, obtained a certificate from the Recorder of land titles for 
the said lot, under the act of the 13th June, 1812. It will also be seen, 
if we are at liberty to look into the evidence which the defendants be- 
fore offered, but which was rejected, that each of these claimants had 
their claims allowed under the act of Congress of May 26, 1824, and 
the certificates issued to each, calling for McDonough street as the 
boundary between their lots. 

The only matter in dispute between the parties is the locality of Mc- 
Donough street. 

That this street never had been in actual use, appears from the testi- 
mony of the witnesses on both sides. That no public highway of any 
description ever passed where the plaintiff now claims McDonough 
street to be, and that none was ever supposed to pass there by either 
Tayon or Coonce, may be easily inferred from the testimony. Must it 
not then devolve on the plaintiff to justify an eiection of the defendants, 
from a possession of forty years standing; to show with some degree of 
certainty the locality of this street? It may have been as the circuit 
court observed to the jury, a street in contemplation, but it must have 
been so contemplated by some general plan of the town, which had at 
some period received the assent of the proprietors, or it must 
have been by virtue of some law, either of the former government or 
the present. All the French villages, it is well known, were laid out 
on some general plan, with streets and squares of a particular and 
known width. But it seems that the county surveyor, Mr. Cunningham, 
in acertaining the position of McDonough street, occasionally followed 
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the plan, and occasionally deviated from it. It seems that a survey of 
Perry street, according to the plat by which he made the survey in this 
case, would have passed through sundry houses of different citizens; 
he therefore at that point abandoned the survey of Evans, and regard- 
ed only the extent of front called for by the confirmations to the pro- 
_prietors. In every otherinstance he disregarded the confirmations and 
followed the survey. It is not understood why an exception is to be 
made in favor of the proprietors of lots at the corner of Perry street, 
which is not conceded to those living on McDonough street. The 
width of the squares as confirmed, it seems from the statement of Mr. 
Cunningham, does not correspond in scarcely any instance with their 
width as actually used, aud as laid down on the plat of survey by which 
the surveyor was guided in ascertaining the locality of McDonough 
street. Nor does the plat of Evans show the width of the squares 
or of the cross streets. Upon what principle then or what plan Mrs. 
Chauvin’s tenements have been converted into a public highway, does 
not appear. Some light upon this subject perhaps would be shed by 
the plat made by the surveyor, which was examined by the jury, but 
which is not contained in the bill of exceptions. 

We are not prepared to say that the instructions asked by the defen- 
dant should be given, at least, without an alteration of its language. 
It was vouched in such general terms that it might be made to mean 
anything or nothing. The remarks made by the judge in refusing to 
give that instruction may also be correct enough, if properly under- 
stood, though it will admit of an interpretation calculated to mislead 
ajury. A strect may certainly exist in contemplation; that is, it may 
have an existence, notwithstanding it has never been opened or used as 
a highway. But where this is so, it must certainly be in consequence 
of some general plan of the town, either made according to law, or 
springing into use by the general consent of the inhabitants, and adopt- 
ed and recognized as such. Was McDonough street in existence at 
the place claimed by the plaintiff, either by actual use or by its being 
called for by the general plan of the town in 1812, when T'ayon’s lot 
was confirmed. It is not meant that the street must have been known 
by that name, for it is very unlikely that McDonough, Perry and Chaun- 
cy streets could have been known by these names at so early a day. 
The successes of these gallant naval officers having been mostly achiev- 
ed, as history informs us, at a later period. The locality of the street, 
being as the record shows, on the outskirts of the village, must have 
been determined either by the fancy of the adjoining proprietors, ac- 
cording to the actual extent of the ground occupied by their buildings 
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and enclosures, or by a general plan to which they were bound to con- 
form. If such a plan existed, Mrs. Chauvin or those from whom she 
derived title, had no right through inattention, ignorance or for con- 
venience, to erect buildings and make enclosures on such street or upon 
the lot of an adjoining propsietor, and if such was done it would clear- 
ly not divest the rights either of the public or of the adjoining lot 
owners. 

The remark of the circuit judge in refusing to give the instruction 
asked by the plaintiff, we consider equivalent to giving an instruction. 
The jury look to the judge for an exposition of the law, and it is to be 
presumed, are also disposed to pay great deference to his opinions, either 
on the Jaw or facts of the case. For the court to decline telling the 
jury that there was no evidence to rebut the claim of the plaintiff, but 
to accompany that refusal with the declaration tnat by possibility some 
evidence had been given which had not been heard, or if heard had 
escaped his memory, was certainly calculated to produce an impression 
exceedingly unfavorable to the defendants. 

The judgment will be reversed, and the cause remanded for a new 
trial. 





HIGBEE er an..vs. BOWERS. 


A decree, “that the defendant pay the complainant his costs herein expended, and that execu- 
tion issue therefor,” is no final decree, from which an appeal will lie. 


APPEAL from Platte. 
Hickman, for the Appellant. 
E. L. Epwarps, for Appellee. 

POINTS AND AUTHORITIES. 


1. Nothing can be assigned for error in this court “except such as 
was made the subject of exceptions below.” See Swearingen vs. New- 
man, 4 M. R. 456; Shelton vs. Ford&Whitehill, 7 Mo. R. 211; Steam- 
boat T. vs. Erskine & Gore, Ib. 251. 

2. The defendant excepted, first, to the introduction of the lease, 
made an exhibit in the bill; second, to the overruling of the motion to 
set aside the decree; third, to the exclusion of certain deeds offered 
by. them in evidence. 
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Scort, J. delivered the opinion of the court. 


The only decree in this case is, that the defendants pay the ecm- 
plainant lis costs herein expended, and that execution issue therefor. 


It does not appear what has become of the bill or the suit; for aught 
that appears, it may be still pending. This, then, is not a final decree, 
within the meaning of the statute, from which an appeal or writ of error 
will lie. Let the appeal be dismissed. 





CAMPBELL vs. THE STATE. 
APPEAL from Livingston Circuit Court. 
Bay, Attorney General, for the State. 


The evidence and proceedings in the cause not being preserved in 
a bill of exceptions, the court will presume that the circuit court pro- 
perly overruled the appellant’s motion to set aside the verdict and grant 
him a new trial. 


Scorr, J., delivered the opinion of the court. 


The only errors complained of in this cause, being the giving of im- 
proper instructions and the refusal to grant a new trial, and there being 
no bill of exceptions preserved in the record, the other Judges concur- 
ring, the judgment will be affirmed. 





FUGATE & KELLY vs. MUIR. 


Where a cause is tried by the court sitting as a jury, and no exceptions are taken until after 
a verdict is rendered, the judgment will not be reversed in the supreme court. 


ERROR to Jackson. 
Scorr, J. delivered the opinion of the court. 


This cause was submitted to the court sitting as a jury, and no ex- 
ceptions were taken to the introduction or exclusion of any testimony, 
nor were any instructions asked, nor the court required to declare the 
law on the facts of the case. After a verdict is found against the plain- 
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tiff in error, then for the first time exceptions are taken. They are 
then too late; Little & Noecker vs. Nelson, 8 Mo. R. 709; Von Phul vs. 
City of St. Louis, 9 Mo. R. These cases are in accordance with the 
ancient and long -established usage of this court. Davis vs. Scrugzs, 
2 Mo. R. 187. 

‘he other judges concurring, the judgment will be affirmed. 





THE STATE, To THE vsE or Jas. Darnanp, ADM’R. DE BONIS NON, OF LUKE DARLAND, 


pEc’p. vs, JOHN S. PORTER, GEORGE KAY. & ISAAC COTTON. 


1. In an action of debt on the administration bond, against an administrator, who had been 
removed, brought by the administrator de bonis non, for refusing to pay over the monies 
§c., in his hands, belonging to the estate of the deceased, it is not necessary to shew in 
a final settlement made by the displaced Adm’r., and an order for payment made thereon 
by the county court. 


2. The 34th section, 1st article of Act of 1835, concerning Administrators, is not restrictive, 
but merely directs suit to be brought in certain specified cases. 


3. The 35th section, same aiticle, gives a remedy under any circumstances. 


4. Declaration contained but one count, in which two breaches were set out. One of the 
breaches being good, will sustain the declaration, 


5. The proper remedy in a case where one breach is defective, is to move on the trial to 
exclude all evidence relating to that breach. 


ERROR to Platte. 


Isaac N. Jones, for the Plaintiff in error. 
DonipHan & Batpwin, for Defendants in error. 
POINTS AND AUTHORITIES. 


1. It is not alleged in the declaration that the order of the county 
court upon Isaac Cotton, the original Adm’r. to pay over the moneys 
and effects in his hands to the plaintiff, the Adm’r. de bonis non—was 
made upon a final settlement of his, the original Administrator’s, ac- 
counts. This objection goes to the whole declaration. Revised sta- 
tutes, p. 44, § 34. 

2. The first breach is insufficient in this, that it is not alleged in that 
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breach, that said Cotton failed, neglected and refused to deliver the 
said moneys, credits, promissory notes and effects, to any particular 
person ; and especially it is not alleged, that he failed to deliver them 
to the plaintiff, but generally, that he failed to deliver them. 


Scorrt, J. delivered the opinion of the court. 


This was an action of debt, on an administrator’s bond, by an ad- 
ministrator de bonis non, against tle former administrator, ( whose letters 
had been revoked,) and his securities. The declaration contained a 
single count, in which two breaches were alleged. The first breach 
charged that the former adm’r failed to pay over the money, effects, 


and credits in his hands, belonging to the estate of the deceased, with- © 


out specifying to whom he failed to pay. The second breach alleged, 
that the former adm’r failed to pay over the moneys, credits and effects 
in his hands, belonging to the estate of the deceased, to the adm’r de 
bonis non, in pursuance of an order of the county court of Platte county, 

A special demurrer was filed to this declaration, which being sustain- 
ed, and a judgment rendered for the defendants, the plaintiff has sued 
out this writ of error. 

It seems that the objection to this declaration, in the view of the de- 
fendants, is, that there was no allegation of u final settlement of the 
county court with the former adm’r, and hence it is contended, that un- 
der the 34th section, of the Ist Article, of the act relative to administra- 
tors, no action can be maintained against a former adm’r, until. an or- 
der for payment is made by the county court, on him after a final set- 
tlement. 

The 34th section of the said article, does provide that a former 
adm’r shall pay over the effects in his hands to his successor, at 
such times and in such manner as the court shall order, on final settle- 
ment. 

The next succeeding section exacts, that the next succeeding adm’r 
may proceed against the delinquent and his securities, or either of them, 
or against any other person possessed of any part of the estate. 

The 37th section of the same article provided, that for a failure to 
make settlement as required by law, the court may revoke an execu- 
tor’s or administrator’s letters. 

It is certainly the duty of the county court, to make a final settlement 
with a replaced executor or administrator, whenever it is practicable; 
and on that settlement to prescribe the times and manner he shall pay 


over the effects in his hands ; and on a failure to comply with such or- 
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. der, suit shall be brought. It is the duty and the interest of the former 
adm’r to make this settlement; he should go to the court and require 
it for his own protection, otherwise in an action on his bond, all the 
presumptions would be against him, and the slightest evidence of in- 
debtedness to the estate of the intestate, would be sufficient. He would 
be in little better situation than him against whom the maxim is in- 
dulged, tn odium spoliatoris omnia praesumnatur. 

It is conceived that the meaning of the 34th section above cited, is, 
that whenever an order of payment is made on final settlement, and that 
order is not complied with, suit shall be brought. It was not intended 
to be*restrictive or conveying the idea that suit should be brought only 
in those cases in which there was a final settlement. It simply intends 
- that when there is a final settlement, and the order of payment made on 
the settlement is not complied with, suit shall be brought. 

To give this section a restrictive interpretatior, and that suit cannot 
be brought after a final settlement with the replaced executor or ad- 
ministrator, is to take away a remedy in all cases. We have seen the 
37th section of the Ist article of the act, contemplates a neglect or 
refusal by the executor or administrator, to make a settlement and 
provides a penalty; if then after his letters are revoked, he refuses to 
make a settlement, no action can be brought against him. We think 
the 34th and 35th sections are entirely reconcilable with each other. 
The latter section gives a remedy under all and any circumstances 
against a former administrator. The first only intended that when 
a final settlement was made and the times and manner of the payment 
were prescribed by the order of the county court, that suit should not 
be brought until there was a failure to comply with the terms of the 
order. 

There is but one count in the declaration, containing two breaches of 
the condition of the bond sued on. The first of the breaches is bad, but 
the second is good. The demurrer then must be overruled. The 16th 
section of the 3d article of the act, Regulating Practice at Law, does 
not reach this case. ‘ In cases situated like this, the proper remedy per- 
haps would be, to move the court on the trial, to exclude all evidence 
offered in support of the faulty breach. 

The other Judges concurring, the judgment will be reversed. 
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BOGARTH vs. CALDWELL COUNTY. 


A purchaser of school lands, cannot be relieved in equity against the paymeut of a bond 
given for the purchase money, on the ground that a majority of the householders of the 
township did not petition the county cout for a sale of the land—nor because sixty days 
notice of the sale was not given. 


APPEAL from Caldwell. 


Kitrizy & Reep, for the Plaintiff in error. 


It is insisted by the counsel for complainant, (Bogarth,) that the 
circuit court did err in dismissing said bill ; 

First, Because he could not have adequate remedy elsewhere. 

Second, Because, when said complainant bought said land and ex- 
ecuted said bond, it was with the understanding that said sale was in 
all things legal, and that the sale would be valid to convey to the pur- 
chaser a bona fide litle. 

Third, Because, inasmuch (according to the tenor of said bill, ) said 
sale was illegal as above stated, it would be contrary to equity and 
good conscience to compel said complainant to pay said demand, and 
would inflict on him an irreparable injury, and because the circuit 
court sustained the demurrer, when there was equity abundantly set 
out on the face of the same. See Digest of 1835, p. 562, sec. 1; Story 
Equity, 2d vol. p. 166, 172. 


Scort, J., delivered the opinion of the Court. 


This was a bill filed by Bogarth for an injunction and for relieif against 
a judgment obtained on a bond given by him for a portion of one of the 
sixteenth sections in the county of Caldwell. The alleged grounds for 
relief, are, that the sale was illegal: that a majority of the household- 
ers of the township did not sign the petition to the county court, for a 
sale of the 16th section, a portion of which he became the purchaser, 
and for which the bond was given on which the judgment was rendered 
against which relief is sought; that the sale was not advertised sixty 
days. It is further alleged as a ground of relief, that the land pur- 
chased was situated in the county formerly inhabited by tne Mormons, 
and in consequence of their expulsion by the authority of the State, the 
land purchased has been greatly reduced in value. Ona demurrer to 
this bill it was dismissed, and the cause is brought to this court. 
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The allowance of a defence of this character to a purchaser of the 
school lands, would be attended with the most disastrous consequences. 
The party has all he acquired by tle purchase, is in the uninterrupted 
possession of the land, and not threatened with any suit or litigation 
respecting his title, and yet asks that his agreement may be rescinded, 
as the sale was not conducted according to law. 

Whether sales of the 16th sections are judicial sales, in the sense 
which would protect purchasers from the consequences of irregularity 
in the proceedings of the court ordering them, it is not necessary now 
to determine.. We are not apprised of any principle by which such a 
proceeding as the present can be sustained. It is not pretended thata 
knowledge of the illegality of the sale has been acquired since the pur- 
chase was made; and even if such a pretence was set up, it is not seen 
how it could be sustained, as infoimation as to its regularity could have 
been as easily obtained before as after the sale. The party was willing 
to embark, according to his own showing, in an illegal speculation, 
makes a venture, wins a prize, and because it afterwards deteriorates 
in value, he asks a court of equity to relieve him from the consequences 
of his own folly. This case, in principle, is the same as that of Brown 
vs. Crawford county, 8 Mo. R. 640. 

The narty can scarcely be serious in asking tor relief on the ground 
that his land has been reduced in value in consequence of the expulsion 
of the people called Mormons, by the authority of the State. 

The other Judges concurring, the decree will be affirmed. 





BERRY vs. St. FRANCOIS COUNTY. 


1. Where a prisoner is conveyed from one county to another on a change of venue, ina 
criminal case, the latter county is bound for the cost of the prosecution which may be 
taxable against a county, in the same manner as if the cause hac originated in such 
county. 


2. Where guards are summoned for the safe keeping ofa prisoner confined in jail, the 
county court has no power to refuse to allow the costs, for the reason that the jail was 
sufficient. The law vests the direction of employing guards in certain officers, and their 
discretion cannot be questioned by another tribunal. 


e 


APPEAL from St. Francois. 
Coxx, for the Appellant. 
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Scort, J., delivered the opinion of the court. 


John Layton was indicted for murder in the county of Perry, and 
afterwards the cause was removed, by a change of venue, to the coun- 
ty of St. Francois. Whilst Layton was confined in the jail of St. 
Francois county, a guard was employed for his safe keeping. Layton 
was convicted and executed. The account of the guard was allowed 
by the circuit court of St. Francois county, but upon the presentation 
of it to the county court of that county, its payment was refused. On 
proceedings on mandamus, the circuit court sustained the judgment of 
the county court, and Berry has brought his cause to this court. 

It seems that the grounds assumed by the county court for refusing to 
pay the demand, were, thatthe county of Perry and not St. Francois 
county, was laible for the expense of the guard, and that the jail of St. 
Francois county was sufficient. 

The question to be determined first, is which of the two counties is 
liable to the expense of the guard? The law makes it the duty of each 
county in this State to build, and keep in repair, a good and suflicient 
jail. Whenever any expense is incurred in consequence of there being 
an insufficient jail in a county, that is a county and not a State burden. 
The law making it the duty of every county to build a jail, some coun- 
ties have incurred that expense, and it would be manifest injustice to 
those counties which have built jails, to take the common funds and 
apply them to the payment of expenses incurred by the neglect of a 
county to build and keep in repair a sufficient jail. The object of the 
law in requiring a jail to be built, is, that there may be a place of con- 
finement whenever imprisonment is impcsed on an individual. Coun- 
ties are to keep jails for the confinement not only of those who commit 
offences within their respective limits, but for the imprisonment of all 
those who are detained by authority of law within their several boun-. 
daries. When a cause is removed from one county to another, by a 
change of venue, it is as much a cause of the county to which it is re- 
moved, (so far as the present question is involved,) as if the indict- 
ment had been found in it; and there is as much justice and propriety 
in making the latter county pay the expense of a guard as if the offence 
had been committed within its limits. The county to which a cause is 
removed to-day, may in its turn to-morrow send a cause to the county 
from which one has been received. The injustice in making the county 
of Perry liable, is obvious. That county may have had a jail entirely 
safe; the cause is removed from it without its consent, and without its 
fault, yet it is to be mulcted with the expense of a guard, merely be- 
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cause the offence was committed within its limits, when that offence 
may have been perpetrated by an inhabitant of the county to which the 
cause isremoved. Perry county then is not liable for these costs, and 
we have seen that the State cannot be, under any circumstances. St. 
Francois county then must be. In forming this opinion, the case of the 
county of Perry vs. John Logan, has not been overlooked. In that case 
it does not appear whether the prisoner was removed from one county 
to another for safe keeping only, or by a change of venue. If for the 
former cause, we should be loath to hold, that the county to which he 
is removed would be liable for the expense of a guard, (if such a case 
would occur.) If for the latter, then we are clearly of the opinion, 
that the county to which the cause is sent, is liable for the expense. 
4 Mo. R. 433. The State vs. Hinckson, 7 Mo. R. 353. 

As to the objection that the jail of the county of St. Francois was 
sufficient, we are of opinion that such an inquiry is precluded from the 
examination of the county court. The law entrustsa discretion to cer- 
tain officers to authorize the employment of a guard, under particular 
circumstances; when that discretion is exercised, and the expenses of 
a guard have been incurred on the faith of an order of those officers, 
the propriety of the exercise of that discretion cannot be questioned 
by another tribunal. 

The judgment will be reversed and the cause remanded, the other 
Judges concurring. 





CALDWELL vs. LOCKRIDGE 


1. A settlement made by an administrator, has the force of a judgment. A balance on such 
settlement, may be found in his favor, without his having made oath or affidavit as re- 
quired in cases of demands presented against an estate. 


2. A scire facias is not necessary to revive a judgment of a county court. It is not a court 
of common law jurisdiction. 


3. At the November term, 1838, the administrator having given legal notice, made a final 

settlement of the estate, had an allowance of $190 42, and resigned his administration. 

At the same term, but without notice to the administrator, the court set aside the allow- 

ance, and upon a new settlement found a balance of $101 53 against the administrator. 
Held: 


1. After settlement, and resignation of his office, the administrator was no longer in court. 


2. The county court had power during the term to vacate any order made at that term, but 
could only do this, after notice to the administrator. 


3,. The order setting aside the allowance, having been made without any notice to the ad- 
ministrator, is void. 
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ERROR to Jackson. 


R. G. Smarr, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. The final settlement made by Caldwell in 1838, was in every res- 
pect in conformity with the law, and from the time of his resignation 
all his powers then ceased. Revised Statutes 1835, title, Administra- 
tion, Ist art. sec. 30 & 31. 

2. The decision of the county court made at the February term, 1845, 
in ordering Rachel Lockridge, administratrix, to pay the amount due 
Caldwell on his final settlement as administrator of Jones Lockridge, 
deceased, made in 1838, was right and proper. See Revised Statutes 
of 1835, title, Administration, art. 5, sec. 11, 12,13 & 14, p. 58, 59. 
And further, that as soon as Caldwell had made his final settlement and 
resigned his letters of administration, his powers then ceased, and he 
was no longer in court, and the court had no further control over him, 
and any order made by them affecting his rights, was null and void. 

3. That the second order of the county court, made in 1838, rescind- 
ing a part of the final settlement of Caldwell, was null and void, the 
same having been done without notice to Caldwell, and the whole pro- 
ceeding an exparte one. See’ Monroe’s Ky. Rep. 5 vol. p. 58; 7 Mo. 
R. p. 465, Smith vs. Ross & Strong. 

A, The allowance made to Caldwell at his final settlement by the 
county court, in 1838, being warranted by the law, and being such an 
allowance as the court had a perfect right to make, the only way by 
which the opposite party could take advantage of the same, was by an 
appeal to the circuit court. See Revised Statutes of 1835, title, Ad- 
ministration, 15th sec. 6 art; also 7 art. Ist sec. 

5. The circuit court erred in dismissing the suit in that court, as a 
new trial should have been had, in case the county court erred in the 
decision it made. See 8th art. of Administration law, sec. 8. 


Hatt, for the Defendant in error. 
POINTS AND AUTHORITIES. 


4.1. The notice that plaintiff would move the court for an order re- 
quiring defendant to pay the amount of the first order, was altogether 
an informal proceeding in this cause. 
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2. The order of the Jackson county court, made at its November 
term, 1838, offered and read in evidence by the plaintiff, Caldwell, is 
to all intents and purposes a judgment of the court, and as such could 
only be enforced after scire facius, there being no evidence that exe- 
cution had been sued out upon it within a year and a day after its 
rendition. See McKinney’s admr. vs. Davis, 6 Mo. R. 501; 1 Mo. R. 
p- 368, Dowsman vs. Potier; 1 Tomlin’s Law Dictionary, p. 707; 3 Mo. 
R. 307; 2 Bac. Abr. 727; 7 Mo. R. 469, Gamble admr. vs. Hamilton 
adimr. 

3. The county court had power to rescind the first order upon mo- 
tion, as it was done at the same term at which it was made (June.) 
Had the court a right to enter up another order at the same term at 
which the preceding one was rescinded? See Rev. Statutes Mo. 1835, 
p- 469; 7 Mo. Rep. p. 320, Ashby vs. Glasgow and others; See also, 
Bouvier’s Law Dic. title, “Term;’’ also Jacob’s Law Dic. title, “Judg~ 
ment.” 

4. The first order having been rescinded properly, it was clearly in- 
competent testimony to warrant tle proceedings of the county court, at 
its term for March, 1844. 

5. If the county court erred in rescinding the first order, and enter- 
ing up the second order, Caldwell could have appealed to the circuit 
court. Rev. Stat. Mo. p. 63. 

6. That as all the pleadings in the county court, by statute, may be 
“ore tenus,”’ the varicus motions, appearances, testimony, &c., ne- 
cessary to warrant a judgment in that court, will by a higher court be 
presumed, unless it otherwise appear by bill of exceptions. Rev. Stat. 
p- 56. 


Hickman, for Defendant in error. 


POINTS AND AUTHORITIES. 


1. Upon the trial of the appeal from the county court, the circuit 
court committed no error in reversing the judgment of the county court, 
and dismissing the ease for want of sufficient notice. See Rev. Statutes 
p- 55 & 56, secs. 5 & 17; and 5 Mo. R. 334. 

2. The notice and motion of plaintiff in county court, shows that his 
claim is founded on a judgment of said county court, and therefore he 
shoule have resorted to his writ, of scive facias, and not attempt to 
enforce the collection of said judgment, nor to obtain another one by 
motion. Rey. Stat. p. 56, sec. 8. Also 6 Mo. R. p. 501. 
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3. The county court erred in giving judgment in favor of the plain- 
tiff, Caldwell, because, Ist, He had not made oath or filed an affidavit 
with his claim, as required by law. Rev. Stat. p. 56, sec. 9; and, 2d, 
Because the judgment entered up was not against the assets of Lock- 
ridge, dec., in the hands of his administratrix to be administered; and 
the circuit court having, in reversing the judgment of said county 
court, decided in favor of the right party, the supreme court will not 
now interfere with its decision. 6 Mo. R. p. 250, 469; 7 Ib. 419. 


Scort, J., delivered the opinion of the court. 


Oliver Caldwell and Rachel Lockridge were appointed administrator 
and administratrix of the estate of Jones Lockridge, deceased. At the 
November term of the Jackson county court in 1888, Caldwell having 
given the requisite notice, made a settlement of his accounts and re- 
signed his letters of administration. At this settlement, the court al- 
lowed Caldwell a commission of 6 per cent. on the estate, amounting 
to $536 21. The settlement left the estate indebted to Caldwell $190 
42, and an order was made directing the administratrix to pay him 
that sum. Afterwards at a subsequent day of the same term, an order 
was made correcting the former order, disallowing the amount of the 
commission allowed by that order. The effect of the correction was 
to bring Caldwell $101 53 in debt to the estate. This order was made 
without any notice to Caldwell. Afterwards in January, 1845, Caldwell 
gave the administratrix notice that at the next February term of the 
Jackson vounty court, he should move for an order requiring the ad- 
ministratrix to pay him the amount allowed him by the court, at the 
November term, 1838, when he resigned his letters of administrtion. 
The county court made the order accordingly. From this order an ap- 
peal has been taken to the circuit court, where the following judgment 
was entered: “Now at this day came the parties aforesaid by their at- 
torneys, and the motion to dismiss the appeal heretofore filed, is taken 
up, which being seen and heard, and by the court fully understood, is 
by the court overruled; and thereupon neither party requiring a jury to 
try the issue herein, all and singular the premises are by them submitted 
to the court, which being seen and heard and by the court fully under- 
stood, the court hereby reverses the judgment of the court below, and 
for want of sufficient notice to said defendants, it is ordered that the 
cause be and is hereby dismissed.”? From this judgment an appeal was 
taken to this court. 

In the first place, it will be proper to notice the nature of the order 
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made by the county court at the November term, 1838, requiring the 
administratrix to pay to Caldwell $190 42. From the argument of the 
cause, and the references made, it seems to have been regarded by the 
defendant in error as nothing more than the demand against the estate, 
which must be exhibited and allowed like all other debts against a de- 
ceased person’s estate. This certainly is an erroneous view of the sub- 
ject. When an administrator makes his settlement, and a balance is 
found for or against him, that settlement has the force of a judgment. 
It is precisely on the footing of all other allowances against an estate, 
and its payment may be enforced in like manner. A court would not 
permit an executor or administrator to resign, who was in arrears to an 
estate, until the balance against him had been settled. He would not 
thus be permitted to escape the control of the court in coercing the 
payment of the debts he may owe the estate. 

There is no foundation in law for the idea that a scire facias was 
necessary to revive the judgment rendered by the county court at the 
November term, 1838. Whatever may be the law in regard to the ne- 
cessity for such writs to revive judgments after a year and a day in 
courts proceeding according to the course of common law, there is no 
pretence that such laws are applicable to allowances made against es- 
tates in our county courts. By the common law, a judgment against 
an executor or administrator was an admission of assets sufficient to 
satisfy it. If suits were instituted on claims, and there were no assets 
to satisfy them, upon plene administravit pleaded, a judgment of assets 
quando acctderint was entered, on which execution could be issued 
when it was shewn by proceedings on scire facias that assets had sub- 
sequently come to the hands of the executor or administrator. All 
claims against an estate are by our laws permitted to be matured into 
judgments without regard to the means of satisfying them or to the sol- 
vency of the estate. There is no such thing as a judgment guando 
acciderint. Alter a few preferred debts, their class depends upon the 
time within which they are exhibited. The state of the accounts of 
the executor or adininistrator is always known to the courts, and an 
allowance may be made, and years may elapse before the courts will 
make an order directing its payment, because from the situation of the 
assets of the estate, it is seen that there is no money in the hands of 
the executor or administrator applicable to its payment. The necessi- 
ty of a scire facias arose from the presumption that after a year and a 
day, a judgment was satisfied. Having a right to an execution during 
that time, the law contemplated that it would be resorted to in order to 
obtain satisfaction. But where an execution was stayed by writ of er- 
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ror or an injunction, the presumption of payment did not arise and no 
revival of the judgment was necessary. In our county courts, when 
a judgment is rendered against an estate, the party cannot take out ex- 
ecution, without the order of the court, and the court may, and fre- 
quently does refuse to make an order to pay an allowance until the year 
and a day have elapsed, being governed in making such orders entirely 
by the situation of the accounts of the executor or administrator. 

The cause turns on the legality of the action of the county court at 
the November term, 1838, in correcting the previous order of the term, 
without notice to Caldwell. Caldwell having made a settlement of 
his account and resigned his letters of administration, could he have 
been considered in court any longer, for any purpose? There are au- 
thorities for the position that parties are considered in court for a year 
and a day after judgment, that being the period within which execu- 
tion may issue upon it. There is no doubt of the principle, that du- 
ring the term all the proceedings are in the breast of the court, and 
they may be altered or vacated, as justice requires. The doctrine that 
the parties are to be presumed in court for a year and a day after judg- 
ment, was repudiated by this court in the case of Laughlin e¢ al. vs 
Fairbanks, Lisle & Edwards, 8 Mo. R. 367. Ia that case this court 
held that the circuit court acted erroneonsly in setting aside the return 
endorsed on an execution, without notice to the defendants, and it was 
further held that in every case of a special motion unless there has been 
an express or implied waiver of notice, the want of such notice would 
of itself be sufficient to vitiate the proceedings. Now, whatever may 
be the law applicable to cases in courts possessing common law juris- 
diction, and whose proceedings are in conformity to that law, as was 
the case above cited, it is manifest that the proceedings in the county 
courts, in the settlements of accounts of administrators are entirely dis- 
similar from the course of practice in causes pending in courts of com- 
mon law. In every suit there must be an actor and rews. When an 
administrator comes into court to make asettlement, it cannot with any 
propriety be said that it is a step in a cause. True any one interested 
may, in suitable cases, except to the action of the court in making such 
settlements, and prosecute an appeal to the circuit court, but the set- 
tlement may be made without any exception being taken, how then 
can it be saidto bea step in a cause? When a court proceeding ac- 
cording to the course of the common law enters an erroneous final judg- 
ment, that judgment may be reversed by a writ of error in a superior 
tribunal. Not so in proceedings in the county courts. A writ of er- 
ror does not lie on a final judgment in these courts. The party com- 
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plaining of any oider or proceeding therein, must take the steps requi- 
red to correct that esror of the court at the time it was committed, 
otherwise he is remideless in an appellate tribunal. In the case now 
under consideration the administrator, Caldwell had given the regular 
notice of his intention to resign his letters. He appeared in pursuance 
of that notice, made a final settlement, and resigned. On what prin- 
ciple could it be said that he was in court after that time for any pur- 
pose? Beyond all question the county court during the term had au- 
thority 10 vacate the order that had been made. But that only could 
have been done according to the principles of justice. No one could 
be affected by proceedings of which he had no notice. It is a princi- 
ple of universal justice, that a judgment against a party, without notice 
of the proceedings is purely void. Although the court may have ju- 
risdiction of the cause, yet if the defendant is not affected with no- 
tice of the proceedings, he is not bound by them. When the motion 
was made to correct the former order, if there was no time during the 
term to bring in Caldwell by notice, the motion might have been con- 
tinued and notice given in vacation; and in that way the court would 
have retained control of the matter. The order obtained by Caldwell 
was after the notice required by law. That subsequently obtained 
was without any notice to him. Now, if onc or the other of these orders 
only can stand, how can we hesitate, according to the principles of 
justice, in determining which shall obtain? It is in vain to say that 
Caldwell!might have appealed. He could oniy have appealed by being 
in court during the term, at or after the time at which the order was 
made, and his complaint is, that the order was made when he was not 
in court, and when he had no notice that it was necessary to be there. 
The case of Smith vs, Rice, 11 Mass. R. 507, is one involving the pro- 
priety of an order made by a probate court, which affected a person 
who had no notice of the proceedings. The case is very similar to the 
one under consideration, and a portion of the opinion is transcribed as 
showing the views entertained by an able tribunal on this question ? 
“It was said in the argument that as the judge of probate had jurisdic- 
tion of the cause, his decree is conclusive; and that the only remedy of 
the demandant, if aggrieved, was by appeal. This is undoubtedly true 
in cases where the probate court is acting within its jurisdiction and 
pursuing the course prescribed by law; if in such a case there is an in- 
discreet exercise of authority, the only remedy is by appeal. But in 
the case at bar the very grievance complained of is, that the party had 
no notice of the pendency of the cause, and of course no opportunity 
to appeal. Any party aggrieved by the judgment of a justice of the 
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peace or of a court of common pleas, may appeal if he has had due 
notice of the suit, and when he has had an opportunity to appeal and 
neglects it, he cannot afterwards bring a writ of error on such judg- 
ment. But if judgment has been rendered on the default of the de- 
fendant, without any appearance by him and without a sufficient service 
of the writ, or in the court of common pleas if a sole defendant be out 
of the State, and judgment be rendered against him, without the con- 
tinuance required by statute, the defendant may reverse the judgment 
by writ of error. So if the party die before judgment rende ed against 
him, his executor may reverse it on error. And in all these cases, it is 
no objection to the writ of error that the cause was open to appeal, in- 
asmuch as the plaintiff in error had no opportunity to avail himself of 
that: remedy.” 

“It is then very evident that if the proceedings in the probate court 
were according to the course of the common law, the decree in ques- 
tion might be reversed for the error before mentioned. But no writ of 
error lies to the probate court. Their proceedings not being according 
to the course of the common law, a party situated like the present de- 
mandant has no means of revising the decree and causing it to be an- 
nulled or reversed so as to prevent its being produced against him in 
ansthes.cause. He has then a right when it is so produced, to aver 
and prove its nullity.””_ The other Judges concurring, the judgment is 
reversed and the cause remanded. 





MARIA or cotor vs. ATTERBERRY. 


1. Under the Act of 1798, of the State of Kentucky, which authorizes a party to liberate 
his slaves, by an instrument of writing under his hand and seal, attested and proved 
in the county court by two witnesses, or acknowledged by the party in the court of the 
county in which he resides, the act of the court in receiving and determining the suffi- 
ciency of the proof, or in taking the acknowledgment, is a judicial act, and will be re- 
garded as such in the courts of this State. 


2. Where a deed of manumission was executed, and acknowledged by an Attorney, it is 
not necessary that the record should shew the proof of the execution of the power of 


attorney, but the order of the court, before which the deed was acknowledged, is con- 
clusive as to the sufficiency of the proof of the execution of the power. 


APPEAL from Howard. 
Beir & Crank, for Appellant. 
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POINTS AND AUTHORITIES. 


The plaintiff insists that the judgment was “erroneous, and should be 
reversed, for the following reasons : 


1. The circuit court erred in excluding from the jury, the record 
offered in evidence by the plaintiff, from Hart county court, in the 
State of Kentucky. See Laws of U. S. May 26, 1790, ch. 11; Fergu- 
son vs. Hartwood, 7 Cranch 408. 


The only issue under the pleadings presented on the record was the 
assault and battery, and under the plea of nut guilty, court erred in 
rejecting said record. See Carney vs. Hampton, 3 Monroe’s R. 228; 
Talbot vs. Williams, 2 Mar. 203, 4; J. J. Mar. 105-6. If defendants 
jutify imprisonment because plaintiff was aslave, they should have 
plead specially; Wheaton’s Selwyn, Title, Assault and Battery, vol. 1, 
Ibidum, Title, False imprisonment, vol. 2, 917; Chitty’s pleadings, vol. 
1, 539-40, 744. 

2. Any instrument in Kentucky, emancipates slaves. See the Digest 
agreed upon by counsel, in the bill of exceptions, Laws of 1800; also 2 
J. J. Marshall 230; Fanny vs. Dejarnett’s heirs, 3 Marshall’s R. 495-6; 
Winney vs. Cartwright. 

3. Court erred in rejecting the record in connexion with the testimo- 
ny of Jesse Atterberry; anc also in permitting Jesse Atterberry to tes- 
tify, and tien excluding his testimony from the jury. 


By his (Atterberry’s) testimony, it appears that Maria had acted as 
a free person some years before the death of Thomas Atterberry, dec’d. 
Administrator is, inlaw, presumed to know this, and placed on same 
ground as assent of adm’r to a legacy. See Nancy vs. Snell, 6. Dana 
154; Lord Saye & Sele vs. Guy, 3 East. 131; Duppa vs. Mayo, 1 
Sand. 278; 5 Coke’s Rep. 12, b; Chamberlain vs. Chamberlain, 1 Chan- 
cery cases, 256; Bastard vs. Stuckey, 2 Lev. 209. When the assent 
is once given, it is irrevocable, Paamour vs. Yardley, Plowden 539; 
Young vs. Holmes, 1 Strange 70. 


4. By the laws of Kentucky, the certificate of emancipation is evi- 
dence, when uncontradicted, of freedom, and by the laws of the U. S. 
all records of other States have the same effect in sister States, as at 
home; hence court erred in excluding a copy of the certificate of eman- 
cipation, in connexion with the testimony of Sashel Bynum. 

5. Court erred in excluding from the jury the admission of Thomas 
Atterberry, dec’d. in his life time, that Maria was a free woman, and 
that he had freed her in Kentucky, and she had her free papers with 


































a lt hUCUMhhCCl KMthlCUC PrFMhhlUCUrPRhlUr MF hlUrFHUlUC HC S]®USCTHCULrL OC OR 


a ip: nwmai@_[|].,. A hte ae es 6€67C.etlc( ial CO 













































JULY TERM, 1845. 





Maria, (of color,) vs. Atterberry. 





her. This admission operates as an estoppel upon the representatives 
or the deceased. 


6. Court erred in refusing to set aside non suit, and grant anew trial 
to plaintiff. 


Leonarp, for Appellee. 


POINTS AND AUTHORITIES. 


1. The plaintiff having been originally a slave in Kentucky, and 
claiming her freedom under the laws of that State, could only acquire 
it by the deed, or last will of her master, executed in the manner pre- 
scribed by the laws of Kentucky, to give it validity as an instrument 
of manumission, and the county court having no duty to perform, in 
relation to the instrument, other than to take the proof or acknowl- 
edgment of its execution, neither the order declaring that the acknowl- 
edgment had been taken, nor the certificate of freedom issued by the 
clerk, made out any title in the plaintiff to freedom. It devolved 
on her to showa deed of manumission from her master, executed 
with the formalities required by the statute, and nothing short of 
such a deed could go in evidence to the jury, to establish in her a 
right to freedom. Talbot vs. David, 8 Mar, 608; Donaldson vs. Judge, 
2 Bibb 57. 

2. When a deed of manumission is executed under a power, both 
the deed and the power must be attested and proved, or acknowledged 
in the manner prescribed by the statute. It is not sufficient that the 
deed is only attested, and proved or acknowledged, if the power be 
not so also; nor is it enough that the power is duly executed, if the 
deed be not in like manner executed with all the formalities required 
by the iaw. These formalities must be observed in relation to each 
instrument, the power, and the deed—any other construction would in 
effect repeal the statute. Now, here the order of the Hart county 
court, of April, 1837, even if read as the appellant desires, only estab- 
lishes, that an acknowledgment of the execution of the deed was 
made in court, while there is no evidence whatever, of the proof by 
witness, or of the acknowledgment by the grantor, of the execution of 
the power. 

3. The alledged deed of emancipation was not entitled to go to the 
jury, upon the proof or acknowledgment taken in the Hart county court, 
and there being no other proof of its execution, it was properly re- 
jected for want of such proof. 





SUPREME COURT OF MISSOURI, 





Maria, (of color,) vs. Atterberry. 





4. Although the opinion of the circuit court, ruling out the paper 
offered in evidence, as the will of Thomas Atterberry, without any 
probate or any proof whatever of its execution, was excepted to below, 
that matter will not, it is presumed, be relied on here for error. 


Scorr, J., delivered the opinion of the court. 


This was a suit for freedom brought by Maria, against Atterberry. 
Maria took a non suit, and after an unsuccessful motion to set aside, 
and for a new trial, has brought the case here by appeal. 

In support of her right to freedom, Maria offered in evidence a 
transcript from the record of the county court of Hart county, in the 
State of Kentucky, authenticated in pursuance of the act of Congress 
of the 27th April, 1804. The act of liberation in the record, is in 
these words: ‘‘Thomas Atterberry, sen’r. of Hart county, by Richard 
Atterberry, his attorney in fact and agent—a deed of emancipation 
from Thomas Atterberry, freeing a certain negro woman by the name 
of Maria, aged years, five feet high, rather a yellow black, weigh- 
ing about 120, investing the said negro woman with full freedom, 
which deed of emancipation is acknowledged in open court, and it is 
ordered that the clerk issue to said woman a deed of emancipation ac- 
cording to law.”” Power of attorney from Thomas to Richard Atter- 
berry: ‘‘Know all men by these presents, that I, Thomas Atterberry, 
of Hart county, State of Kentucky, do make, constitute and appoint 
Richard Atterberry as my Attorney in fact, to alien, release and set 
free, my negro woman named Maria, and to assign my name as her 
security, that she don’t become chargable to the county aforesaid, and 
to do singularly and severally, and every act necessary for to be done 
for the emancipation of said slave, that I could do in my own person, 
which when done shail be as valid in law, as if I had done it in my own 
proper person. Given under my hand and seal this 9th day of April, 
1837. Tuomas AvrTERBERRY. [seal.] 


Teste, 


Rosert Dorsey & P. WELLs. 





The following is a copy of the deed of emancipation referred to in 
the before recited order of court: 

“J, Thos. Atterberry, sen’r, of Hart county, Kentucky, have this 
day, and doth by these presents emancipate and forever set free, my 
negro woman slave, Maria, to go out and forever free, and to have and 
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enjoy all the rights and privileges of a free woman of color. Given 
under my hand and seal, this 10th day of April, 1837. 
Tuomas AtrTerserry. [seal.] 
By Richard Atterberry, his Agent and Attorney in fact.” 

Both of the foregoing instruments were certified, and have been 
recorded. 

A certificate of emancipation made out by the clerk, in pursuance 
of the order of the court, follows in the record, the entry of these in- 
struments. 

The record was authenticated as before said, under the act of Con- 
gress of 27th April, 1804. Objections were made to the reading of the 
record in evidence, and the same were sustained by the court. 

The certificate of freedom granted in Kentucky, was recorded in 
Howard county, in this State, and a copy of this record in connexion 
with the testitmony of the recorder, was offered in evidence, the origi- 
nal certificate having been lost. 

The testimony going to show that Thomas Atterberry had frequently 
declared that Maria was free, and that he had liberated her in Ken- 
tucky, was also offered in evidence. Also a will of Atterberry, libera- 
ting Maria. This will was without probate, and no evidence was of- 
fered in proof of its execution by the testator. All this evidence was 
rejected on the trial, and the rejection thereof, is the error com- 
plained of. 

It was agreed that the laws of Kentucky, in relation to the emanci- 
pation of slaves, might be read in evidence in this court, although not 
spread upon the record. 

An act of the Kentucky legislature of the 27th February, 1798, 
provides that it shall and may be lawful for any person, by his or 
her last will and testament, or by any other instrument in writing under 
his hand and seal, attested and proved in the county court by two wit- 
nesses, or acknowledged by the party in the court of the county where 
he resides, to emancipate, or set free his slave, who shall thereupon be 
entitled, and fully discharged from the performance of any contract en- 
tered into during his servitude, and enjoy his full freedom, as if he had 
been born free. And the said court shall have the power to demand 
bond with sufficient security of the emancipator, for the maintainance 
of any slave that may be aged or infirm, either in body or mind, to pre- 
vent him from becoming chargeable to the county; and every slave so 
emancipated shall have a certificate of his freedom from the clerk of 
such court, on parchment, with the county seal affixed thereto. 

A statute of the same State, of the 15th December, 1800, provides 
24 
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that every person of the age of eighteen years, being possessed of, and 
having a right to any slave or slaves, may, by his last will and testa- 
ment, or by an instrument of writing, emancipate such slave or slaves. 

It was contended by the appellee, Atterberry, that the appellant, 
Maria, could only obtain a right to freedom by showing a compliance 
with the terms of the statute, by which the mode of acquiring it is 
prescribed. That the court having nothing to do but barely receive 
the evidence in proof of the execution of the instrument or its acknowl- 
edgment, neither the order declaring that the acknowledgment had 
been taken, nor the certificate of freedom issued by the clerk, made out 
any title to freedom. That her right to freedom could only be estab- 
lished by the production and proof of a deed executed with the formal- 
ities required by the laws of Kentucky. 

The case of Talbot vs. David, decided in Kentucky, in 1810, 2 Mar. 
R. 608, is cited in support of this view of the case. In the cause re- 
ferred to, two orders were given in evidence. One of them was in 
these words, “February court, 1810. On motion of Jesse Griffith, or- 
dered, that Jack, aged 29 years, Jane, aged 25 years, and George, aged 
21 years, his slaves he manumitted and set free, agreeable toa deed 
which said Griffith has filed.”” The other was as follows: “Feb’y. term, 
1810. On motion of Jesse Griffith, ordered that Jack, aged 29, Jane, 
aged 25, and George, aged 21, are manumitted.”? The court before 
which the cause was tried on these orders, and some parol evidence not 
affecting the question, instructed the jury that they were bound from 
the record to presume a deed of emancipation from Jesse Griffith to 
Jane, the slave above named, who was the mother of the plaintiff, 
David, duly executed. This instruction was deemed erroneous. The 
court of appeals holding, that the first of the above recited orders having 
been made by the clerk in a book unknown to the law, and unauthor- 
ized by it, was of no validity. With regard to the last order, the court 
after referring to the act of 1798, relative to the liberation of slaves, 
says, to effect the emancipation of slaves, that the requisites of this 
act must be complied with, there can be no question. But we are of 
opinion that the act cannot, upon any rational principle of interpreta- 
tion, be construed to require of the court an order of manumission, to 
effect the liberation of a slave. The owner is the only person capa- 
ble of ‘releasing his slave from bondage, and the law has prescribed the 
mode by which it may be done, but the only act for the court to per- 
form, is, to receive proof of the execution of the willor deed, by which 
the manumission may be effected. To give to the act of the court, in 
taking the proof, any judicial effect, it is true it is essential that an en- 
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try should be made in court, but zmmediately upon that being done, and 
without any order of manumission, the slave becomes ipso /facfo free, 
and released from all obligations of servitude. 

Hence the court held, that the county court having no authority to 
make an order manumitting a slave, although there was a propriety in 
the law, presuming that to having been done correctly which is done by a 
court of competent jurisdiction, it cannot be conclusively inferred from 
such an order on the records, that a deed of manumission has been duly 
executed. But the court held, that even such an order was evidence 
to be left to a jury in proof of the existence of a deed of emancipation, 
the weight of which was to be ascertained by them. So this case only 
determines that an order of emancipation by the county court, is not 
necessary to confer freedom, and the law will not conclusively presume 
from the existence of such an order on the records, that a deed of 
emancipation has been duly executed. But the case is a very strong 
one in favor of the plaintiff. It shows that where a proper order is 
made by the court, that order is a judicial act. Indeed it cannot be 
pretended that the deed of emancipation, under the act of 1798, is ef- 
fectual without the action of the court. The deed must be attested by 
two witnesses, and proved or acknowledged in open court, without 
which freedom cannot be imparted. The court must determine whether 
the proof or acknowledgment is sufficient. It is not bound to receive 
and record whatever proof or acknowledgment is offered, but the suf- 
ficiency of that which is offered, is judged of by the court, and this 
exercise of the judgment in determining its sufficiency or insufficiency, 
is a judicial act. It is not like the case of a deed for lands which 
passes title without any proof or acknowledgment and recording, for- 
malities which are exacted merely for the protection of purchasers and 
creditors. The case of Talbot vs. David, cannot be read without 
coming to the conclusion, that had the order of the county court been 
formal, and contained the necessary facts, it would have been deemed 
conclusive as a judicial act, as to the right of David to freedom. If 
the entry in this case containing an acknowledgment of the deed of 
emancipation, would have been regarded as a judicial act by the courts 
of Kentucky, it is clear it must be so regarded here; and if such an 
entry there, would shew a right to freedom, the same entry properly 
authenticated would be as good evidence in our courts. This view of 
the subject answers the objection that the power of attorney should 
be shown by the record to have been proved or acknowledged ; for, 
adopting the language of the court in the above case, that there is a 
propriety in the law, presuming that to have been correctly done, which 
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is done by a court of competent jurisdiction, we cannot suppose that 
the court would have made an entry, that Thos. Atterberry, sen., by his 
attorney in fact and agent, acknowledged a deed of emancipation, 
unless it had been satisfied that the attorney in fact had been properly 
constituted. Indeed, if any aid was wanting to a presumption so rea- 
sonable, it would be found in the fact that the power of attorney, and 
deed of emancipation, are found in the record immediately following 
the order of court, and it appears that they were cotemporaneously re- 
corded. Other cases may here be referred to, showing that we are 
warranted in saying that the taking of the acknowledgement of an in- 
strument is a judicial act. Where the acknowledgment or record is 
the act of a court, and partakes of the nature of a judicial proceeding, 
it has been treated as within the law of Congress of May 26, 1790. In 
Kentucky a power of attorney was produced, purporting to have been 
executed by the plaintiff in Virginia, it had been acknowledged by the 
plaintiff in the county court of the latter State, and the acknowledg- 
ment ordered to be certified. It was held that the record of the ac- 
knowledgment and order duly certified under the requisitions of the 
law of Congress, above referred to, sufficiently proved the execution of 
the power without further evidence, and this although the power itself 
had not in fact been recorded. Rochester vs. Toler, 4 Bibb. 106. A 
copy of a deed acknowledged in a court of a neighboring State, and 
recorded there, was held to come within the act of Congress, in Strode 
vs. Churchill, 2 Lit. 75. So this court has held that the probate of 
a will in another State, is a judicial proceeding. The same has been 
held in Louisiana, Balfour vs. Chew, 5 Mar. N.S. As to the question 
what effect these records are to have when used in other States, with- 
out showing their force in the State where they are created, it does not 
seem to be settled. In Louisiana it has been held, that if a copy of a 
similar record would be admissible for any cause, it will be held equally 
so, when coming from another State, unless the /ezx loci giving it a 
different effect, be affirmatively shown. Norwood vs. Green, 5 Mar. 
Lou. The contrary was held in Alabama. Mitchell vs. Mitchell, 3 
Stew. and Porter. So it seems is the lawin Indiana. Elliot vs. Ray, 2 
Black. 31. And this seems to be in consonance with what was said by 
this court in the case of Wilson vs. Mann, 8 Mo. R. 1, that the court of 
one State will not take judicial notice of the statute laws of a sister 
State, but on common law question, the common law of a sister State 
will be presumed like that which prevails in this State. This question 
however does not arise in this case, as the laws of Kentucky in relation 
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to this matter, are in evidence before us, and for the reasons before giv- 
en, we are of opinion the record would be evidence in her courts. 

The record in this case was authenticated under the act of 26th May, 
1804. It being a judicial act, it should have been authenticated under 
the act of 27th April, 1790. One of the Judges is of the opinion that 
the authentication under the act of 1804, would be a good authentica- 
tion under the act of 1790. The court not being full, and we supposing 
from the nature of the suit, and no objection being made to the authen- 
tication that the parties are anxious for atrial on the merits, the judg- 
ment will be reversed and the cause remanded. 

We will observe that this opinion has been formed after mature con- 
sideration of the cases of Winney vs. Cartwright, 3 Marshall 493, and 
Dejarnett’s adm’r vs. Fanny, 2 J. J. Mar., which arose under the before 
recited act of 1800. Moreover, let it be borne in mind, that the case 
of Talbot vs. David, which was cited by the appellee, was decided long 
after the act of 1800 took effect, and the deed of emancipation and or- 
der were made after that event. 


Judge McBripe concurring, the judgment is reversed. 


Judge Naeron did not sit. 





THOMAS & THOMAS vs. RELFE, apm’a or Hunt.Rr. 


A note given to “R, administrator of the estate of H. dec’d,” is the indiv:dual property of R. 
The words “administrator, &c.” are a mere descripiio persone. 


APPEAL from Washington. 
Coxe, for the Appellee. 


Scort, J., delivered the opinion of the court. 


Moses and Reuben Thomas executed their joint note to James ie 
Relfe, administrator of the estate of M. T. Hunter, deceased, and in 
an action on that, set up the defence that the letters of administration 
granted to the said Relfe on the estate of the said Hunter, had been 
revoked. The question is, whether such a defence is admissible. 
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The: point in this cause was involved and considerably discussed in 
the case of Lecompte vs. Sargeant, 7 Mo. R. 351. This court then 
held that notes of the character of those on which this suit is brought, 
were the individual property of him to whom they were payable, and 
that the term administrator on their face was a mere descriptio per- 
sonz. It is obvious that no profert of letters of administration would 
be required in a declaration on a note of this character. How then 
can the repeal of the letters of administration affect the right of Relfe 
to this note ? 

So, in the civil law, an administrator can novate the debt of his in- 
testate, and make it his own. Turnbull vs. Freret, 5 Martin’s Lou. 
Rep. 703. 

The other Judges concurring, the judgment will be affirmed. 
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VAUGHN vs. THE BANK MISSOURI, Garnisneer or Sinas REED. 


The decision of the circuit court, sitting as a jury, will not be set aside, unless the court 
were called on to decide some question of law, and erred in its decision. 


ERROR to St. Louis Court of Common Pleas. 


Topp, for Plaintiff in Error. 
POINTS. 


1. The words “Surveyor General,” tothe name of Silas Reed, in 
his account with the Bank, and him used in drawing checks, were 
mere ‘‘descriptio persone,” and could not operate to give any official 
character to the money to his credit under that style in the Bank. (7 
Mo. Rep., p. 351, 298; 9th Mo. Rep., p. 169.) 

2. The evidence shows that when the Bank was garnisheed, the Bank 
owed Silas Reed $1,644 72. 


Po.k, for Defendant in error. 


1. The Bank by her counsel submits, that this cause having been sub- 
mitted to the court sitting as a jury, and no instructions having been 
asked, nor the court asked to declare what the law of the case was at 
the trial, the only question of law that can be raised on the record is, 
whether the court below erred in refusing to grant anew trial? See 
Davis vs. Scripps, 2 Mo. Rep. 189; Polk vs. the State, 4 Mo. Rep. 544. 
Von Phul vs. the City of St. Louis, 9 Mo. Rep. 49; and McEvoy, to 
use, &c., vs. Lane & McCabe, 9 Mo. Rep. 48. 

2. The Court of Common Pleas committed no error in refusing to 
grant Vaughn a new trial, for there was evidence on the part of the gar- 
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nishee sufficient to warrant a finding of the issue in her favor. In the 
first place there was the answer of the garnishee, which this court has 
decided to be admissible as evidence; and in the next place there was 
the testimony of H. L. Clark, fully corroborating the answer. Davis, 
garnishee of Flemming, vs. Knapp and Shea, 8 Mo. Rep. 657. Mc- 
Evoy, to use, &c., vs. Lane & McCabe, 9 Mo. Rep. 48-9. 

But this court, in its own language in the case of Mullikin vs. Greer, 
5 Mo. Rep. 493, ‘will never reverse a judgment of the circuit court 
for refusing a new trial, unless the evidence of the person demanding 
the new trial strongly preponderates.” See also Singleton, to use of 
Gibbs, vs. Mann, Adm’r., 3 Mo. Rep. 326. Oldham vs. Henderson, 4 
Mo. Rep. 295. Dooley vs. Jennings, 6 Mo. Rep. 63. Young vs Kelly, 
9 Mo. Rep. 51. | 

And further upon the facts preserved in the bill of exceptions in this 
case, the sum of money in question, in point of law, was the property 
of the U. S. and not of Silas Reed. U.S. vs. Buford, 3 Peters 13. 
Jones vs. Le Tombe, 3rd Dallas 384. Hodgson vs. Dexter, 1 Cranch 
345. 1 T. R. 172. 


McBripg, J., delivered the opinion of the court. 


Vaughn being an execution creditor of Silas Reed, garnisheed the 
Bank of the State of Missouri, returnable to the September Term, 
1843, of the Court of Common Pleas for St. Louis county. On the 
11th day of December, 1843, allegations and interrogatories were filed 
against the Bank, which were responded to by the Bank on the 3rd of 
February, 1844. The plaintiffthen prayed judgment upon part of the 
answer and traversed the remainder. Afterwards, on motion, the court 
discharged the Bank from that part of the answer upon which judgment 
had been prayed, when the Bank filed an amended answer by F. Kennett, 
her President, stating in substance, that at the time the Bank was sum- 
moned as garnishee, there was in the Bank the sum of $1,644 72, which 
had been placed there by the government of the United States, to the 
credit of ‘Silas Reed, Surveyor General,” which money belonged to 
the United States, and not to said Reed, and which could only be drawn 
by said Reed as an officer of the United States and in his official eapa- 
city, and not as an individual: that at said time there was no money 
or effects in said Bank belonging to said Reed. To this part of the 
amended answer the plaintiff filed a traverse and took issue. The 
cause was submitted to the court sitting as a jury, when the court found 
the issue for the Bank, and rendered a judgment accordingly. 
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The plaintiff then filed a motion fora new trial, for the reasons, that 
the finding was against the evidence; and that it was against the law 
under the evidence. The court overruled the motion, to which the 
plaintiff excepted, and now brings the case here by writ of error. 

The bill of exceptions sets out the evidence of Henry L. Clark as 
follows: “At the time said Bank was garnislieed, in this cause, there 
were no funds in said Bank belonging to said Reed, or subject to the 
order of Silas Reed, in his individual capacity; butas Surveyor General 
there was to the amount of sixteen hundred and forty-four dollars and 
seventy-two cents: that the account said Bank kept with Silas Reed 
at said time, was in thestyle of ‘Silas Reed, Surveyor General,” and 
upon that account there was to his credit the sum aforesaid. This fund 
came to the Bank by government warrants, drawn on the said Bank, 
payable to the order of Silas Reed, Surveyor General, and placed in 
said Bank by said Reed, or his clerk, endorsed in blank by said Reed, 
Surveyor General. Witness was teller of said Bank, and would not 
have paid said Reed’s checks out of said fund, unless signed “Silas 
Reed, Surveyor General,”? which was the signature and style used by 
said Reed in drawing his checks. A distinction was made by the Bank 
between official and private deposits. ‘This sum was considered to be 
the money of the government, and so treated by the Bank. He had no 
doubt but that said funds belonged to the United States. ., Silas Reed 
kept two accounts with the said Bank, one as Silas Reed, the other as 
Silas Reed, Surveyor General. That Reed’s private funds could only 
be drawn upon his private check, and the funds to his credit as Sur- 
veyor General, could only be drawn on his officialcheck. The private 
account of Silas Reed was opened subsequent tothe date the Bank was 
garnisheed.” This was all the evidence. No instructions were asked 
of the court on either part. 

This case falls within the principles settled by this court, in the case 
of McEvoy, to use of Nelson vs. Lane & McCabe, 9 Mo. Rep. 48; and 
Von Phul vs. City of St. Louis, ib. 49, where the court said, that “the 
decision of the circuit court, sitting as a jury, will not be set aside 
unless the record show that the circuit court was called on to decide 
some question of law, and that its decision was wrong.” 

Judgment affirmed. 
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WILLIAM O. MARVIN vs. SAMUEL W. HAWLEY anp oTHERs. 


A sheriff who has collected money on an execution, is not ad.btur of the plaintiff in the 
execution before the return day of the execution. fn sucha case,the sheriff cannot 
be garnisheed as a debtor of the plaintiff in the execution; nor can the money so col- 
lected by him be attached. 


ERROR to St. Louis Circuit Court. 


Drake, for Plaintiff. 
POINTS AND AUTHORITIES. 


1. There was no attachment of the specific money collected by the 
sheriff, the same not having been seized by the attaching officer and 
kept in his custody. Rev. Laws of 1835, $ 6, p. 77. 

2. The money could not be attached in the sheriff’s hands, because, 

First. The money collected by the sheriff is not the property of 
Marvin, until paid over tohim. Dubois vs. Dubois; Turner vs. Fen- 
dall; Dawson vs. Holcomb; Thompson vs. Brown; Reddick vs. Smith; 
Wilder vs. Bailey; Pollard vs. Ross; Zurcher vs. Magee. 

Second. Money collected by a sheriff on execution is “én custodia 
legis,” and therefore not attachable. Dawson vs. Holcomb; Thompson 
vs. Brown; Staples vs. Staples; Reddick vs. Smith; Wilder vs. Bailey; 
Zurcher vs. Magee. 

Third. The sheriff is commanded by the execution to have the money 
in court, on the return day of the writ, to be paid over to the plaintiff, 
and no process of this kind shail be allowed to interfere. with the per- 
formance of this duty. Dawson vs. Holcomb; Zurcher vs. Magee; 
Turner vs. Fendall. 

Fourth. Judgments of courts of justice should be effectual, which 
they frequently cannot be, if money levied in pursuance of them can 
be attached. Alston vs. Clay. 

Fifth. The execution is finiset fructus of legal proceedings, and 
an attachment shall not be permitted to defeat its office, by preventing 
the payment of money collected under it. Wilder vs. Bailey. 

Stzth. To allow the course of legal process to be interfered with in 
such a manner, must of necessity protract litigation, and produce con- 
» tinual conflict of jurisdiction. Reddick vs. Smith; Ross vs. Clark, 1 
Com. Dig., title Attachment, D.; 2 Bac. Ab,, title Customs of London, 
H.; Turner vs. Fendall, 1 Cranch 117; First vs. Miller, 4 Bibb, 
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311; Ross vs. Clarke, Ist Dallas, 354; Dubois vs. Dubois, 6 Cowen, 494; 
Crane vs. Freese, Ist Harrison, (N. J.) 305; Conant vs. Bicknell, Ist 
Chipman, (Vt.) 50; Allstan ys. Clay, 2 Haywood, (N. C.) 171; Daw- 
son vs. Holcombe, Ist O io, YW; Reddick vs. Smith, 3 Scammon, 451; 
Thompson vs. Brown, 17 Pickering, 462. 

3. A sheriff cannot be summoned as garnishee in respect of money 
collected by him on execution. 

All the reasons advanced in support of the second point apply equally 
to this. The following additional reasons are urged: 

First. In order to charge a garnishee, it is necessary either that the 
defendant have a cause of action against him—that is, that the garni- 
shee should be his debtor—or that the garnishee should have in posses- 
sion personal property of the defendant. When Milburn was summoned 
as garnishee, we have seen that he had no property or effects of Marvin 
in his possession, and it is certain that Marvin had no cause of action 
against him. Maine F. & M. Ins. Co. vs. Weeks; Wilder vs. Bailey; 
Pollard vs. Ross. 


Second. Money collected by an officer on execution is not a “credit” 
in the hands of officer. Credit is the correlative of debt; so that the 
existence of a debt on the one part, is necessary to constitute a credit 
on the other. If there be no debt, there is no credit. The officer col- 
lecting money on execution, is in no sense whatever a debtor of the 
plaintiff in execution. Wilder vs. Bailey; Lupton vs. Cutter. 





Third. An officer, deriving his authority from the law, and obliged 
to execute it according to the rules of law, cannot be holden by process 
of this kind; because the law will not tolerate such interference in the 
discharge of his duties. Wilder vs. Bailey, 3 Mass. 289; Pollard vs: 
Ross, 6 Mass. 319; Chealey vs. Brewer, 7 Mass. 259; Maine F. & M. 
Ins. Co. vs. Weeks, 7 Mass. 438; Brooks vs. Cook, 8 Mass. 246; Lup- 
ton vs. Cutter, 8 Pickering, 303; Staples vs. Staples, 4 Greenleaf, 532; 
Adams vs. Barrett, 2 New Hampshire, 374; Zurcher vs. Magee, 2 Ala- 
bama, (New Series) 253; Pawley vs. Gaines, 1 Tennessee, 208; Over- 
ton vs. Hill, lst Murphy, (N. C.) 47. 

In order to exhibit the applicability of the decisions quoted, the lan- 
guage of the attachment laws of as many of the States as could be 
obtained is subjoined, so far as to designate what in each State was 
subject to attachment. 

Maine & Massacrusetrs.—*‘Goods, effects and credits, in whose 
hands or possession soever they may be found.” 

New Hampsuire.—‘Whoever shall have in his possession any money, 
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goods, chattels, rights, or credits, of any debtor, shall be deemed and 
taken to be trustee of such debtor.” 

Vermont.—“Any creditor may cause such person, or persons, having 
such money, goods, chattels, rights, or credits, to be summoned as 
trustee, or trustees, of such abscondiny or concealed debtor.” 

New Jersey.—<The rights and credits, moneys and effects, goods 
and chattels, lands and tenements of such debtor, wheresoever the same 
may be found.’’ 

Norrn Carormna, Tennussee anp AtabpamMa.—The estate of the 
debtor, wherever the same may be found, in the hands of any person, 
or persons, indebted to, or having any of the effects of the defendant.” 

Ox1o.—“ Lands, tenements, goods, chattels, rights, credits, moneys 
and effects, wheresoever they may be found.”’ 

Iuirnors.—“‘Lands, tenements, goods and chattels, rights and credits, 
moneys and effects, of what nature soever, in whosesoever hands or 
possession the same may be found.” 


Lesute & Lorp, for Defendants. 
’ POINTS AND AUTHORITIES, 


1. Under the attachment law of this State, an attachment can be 
served upon the credits of the defendant in attachment, in the hands 
of the sheriff; he having collected the money for the defencant, it is 
a credit in his hands, and he thereby becomes the debtor of the 
defendant, and may be summoned as a garnishee. Sec. 6, R. S. 1835, 
p- 77. 

Amongst the earliest decisions touching this subject, will be found 
those of Massachusetts. It is now nearly thirty years since the Su- 
preme Court of that State, in the case of Wilder vs. Bailey & Dorling, 
3 Mass. 289, decided that a sheriff could not be held as the trustee of 
the judgment creditor. This case was regarded as having settled the 
construction of the Statute under which it was made, and has been fol- 
lowed by all the subsequent decisions upon the same subject in that 
State. By a careful examination of the Statute, it will be seen that it 
was intended to give a remedy to creditors against a particular class of 
debtors; that is, against such debtors as had fraudulently entrusted and 
deposited their “‘goods, effects and credits,” in the hands of others, to 
prevent their being attached by the ordinary process of law. Justice 
Sedgwick, in his opinion in this case, after reciting the title, preamble 
and body of the act, in effect says: 
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“That unless the goods, effects and credits of the debtor, are de- 
posited and entrusted, by the debtor himself, in the hands of the person 
sought to be held as trustees, they will not be attachable.” 

Chief Justice Parsons, in the same case, says : 

“The statute speaks of goods, effects and credits, entrusted to and 
deposited with others, so that they cannot be attached by the ordinary 
process of law, a language implying an agency or privity of the debtor, 
to place his property beyond the reach of ordinary attachment.” 

And again in the case of Chealy et. al. vs. Brewer and Seaver 7 
Mass. R. 259, it is said: 

“‘That the remedy intended by the statute was to enable creditors to 
obtain satisfaction of their debts, out of the goods, effects and credits 
of their debtors, “entrusted and deposited’’ in other hands, so that 
they could not be attached by the ordinary process of law.” 

And after referring to the particular provisions of the act, Sedgwick, 
J., says: 

“From hence it clearly appears, that the goods attachable by this 
process must have been previously entrusted to and deposited in the 
hands of the trustee by the debtor.” 

The remedy then sought by the Mass. Statute, was to enable credit- 
ors to reach ‘‘goods, effects and credits,” ‘entrusted and deposited” 
with others, by the agency or privity of the debtor, out of the reach 
of the ordinary process of attachment; and inasmuch as money col- 
lected by the sheriff for the debtor could not be said to be “entrusted 
or deposited ’? with him by the debtor, the court very properly decided 
that he could not be held as atrustee. It was not the case provided 
for by law, and this, we apprehend, was the real reason for the decision 
in that State It must also be borne in mind that an attachment against 
the property of debtors in Massachusetts, issues in the first instance, 
attaching the property of the defendant, and holding it to satisfy any 
judgment which the plaintiff may recover. Howe’s Massachusetts 
Practice, 155. 

The remedy intended to be given by the Ist sub. of sec. 1 of the law 
concerning attachments, R. S. 1835, was to make the property and cre- 
dits within this State, of a debtor whose residence was elsewhere, lia- 
ble to attachment. The remedy sought by the statute of Massachu- 
setts, and that sought by the statute of this State, is not the same. 
Decisions, therefore, under the Massachusetts statutes, can be no guide 
in settling a question arising under the peculiar phraseology of our own. 
Nor do the cases in the United States Courts touch this case. In the 
case of Turner vs. Fendall, lst Cranch, 117, it was decided: “that 
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money collected by an officer is not, while in his hands, the property of 
the creditor; that is, the creditor has no property in the specific pieces 
of money collected, and therefore the money cannet be levied upon as 
the property of the plaintiff in the execution ;” and there is probably 
no case either in the State or Federal Courts that goes beyond this. In 
Massachusetts, as well as in some of the other States, the Judges have 
said that the sheriff was not the debtor of the plaiatiff, and in most of 
the cases, it will be found that the judges have gone out of the way to 
say so; for there is not a case in which this decision has been put upon 
that ground alone. But is it true that the sheriff who has collected 
money, is not the debtor of the plaintiff in the execution? or that money 
in his hands is not a credit in favor of the party for whom it was col- 
lected? When the execution is satisfied, the judgment is discharged, 
and the defendant is no longer the debtor of the plaintiff; and so far 
have the courts carried this doctrine, that when money enough is paid 
to satisfy the execution, or property suflicient to satisfy ‘the execution 
is levied upon, it operates, per se, as an extinguishment of the judg- 
ment. Ex parte Laurence, 4 Cowen, N. Y. R. 417; 8 Cowen, 192; 
Clark vs. Withers, 2 Ld. Raymond, 1072; Todd vs. Blunt, 4 Mass. R. 
402. See also 12th Johnson, 207, and 7 Johnson, 428-9. 

To whom then does the money belong, when it gets into the hands of 
the sheriff? ‘fo the plaintiff in the execution, and it is a credit in the 
sherifi’s hands, which by the very words of our statute is attachable. 
It is true the plaintiff in the execution cannot commence a suit against 
the sheriff until the return day, not because the money does not belong 
to him, but because the sheriff was not bound by law to have it before 
that time; and the right of action does not accrue until after the return 
day and demand made; but this makes it no less a credit. It might as 
well be said that a note in the hands of a third person, was not such a 
credit as might be attached, because it had not matured. 

In Conant vs. Bicknell, Ist Chipman’s Vt. Rep. p. 50, the court say : 

“‘On the receipt of money collected by an officer on execution, the 
officer becomes the debter to the plaintiff for the same.” 

And the same doctrine is recognized in Crane vs. Freese, Ist Harri- 
son, N. J. Rep. 305. 

In New Hampshire it has been decided, salt that too upon a review 
of all the decisions previously made in that State as well as others, 
“that a sheriff may be charged as a trustee of one for whom he has 
collected money upon an execution, although the money has never 
been demanded of him, and although the execution be not returned, or 
returnable.” Woodbridge et al. vs. Morse, 5N. H. Rep. 519. 
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In New Jersey, in a recent case, it was held: 

That an attachment was well levied upon the credits of the defend- 
ant in attachment in the hands of the sheriff; the sheriff having received 
the money for the defendant in attachment, it was a credit in his hands 
to that amount.”? Crane vs. Freese, lst Harrison, N. J. R. 305. 


McBring, J., delivered the opinion of the court. 


This was a motion made against the sheriff of St. Louis county, to 
pay over to the plaintiff the amount of an execution in said sheriff’s 
hands, in favor of the plaintiff, and against the defendants. The circuit 
court overruled the motion, when the plaintiff having taken his bill of 
exceptions, has brought the case here by writ of error. 

The bill of exceptions shows that an execution in favor of the plain- 
tiff, and against the defendants, was placed in the hands of the sheriff of 
St. Louis county, returnable to the April term, 1845, of the St. Louis 
circuit court, at which term it was returned by the sheriff, “satisfied.” 
Upon the return day, and after the return of the execution, the attorney 
of record of the plaintiff, demanded of the sheriff payment of the money 
collected, which was refused; whereupon the plaintiff moved the court 
for anorder on the sheriff to pay it over, or show cause why he did 
not pay it. The sheriff resisted the motion, on the ground that under 
several attachments, (setting thein out by their title) issued by the 
clerk of the circuit court, the clerk of the court of common pleas, and 
a justice of the peace of said county, against the plaintiff Marvin; the 
money had been attached in his hands, and he summoned as garnishee, 
to answer interrogatories, &c. That he retains the money in his hands 
only for his own safety, until such time as it shall be determined whether 
he is liable as garnishee in said attachment suits. 

This court is called upon to decide, whether money in the hands of 
the sheriff, collected on execution, can be attached by a creditor of the 
plaintiff in the execution, before the return day of the writ. 

Marvin not being a resident of this State, the proceeding by attach- 
ment was instituted against him, under the first section of the first ar- 
ticle of an act, entitled ‘an act to provide for the recovery of debts by 
attachment.”” Approved March 20, 1835, R. C. 76. 

By the sixth section of the same article, among other provisions, is 
the following: “When goods and chattels, money, or evidences of debt, 
are to be attached, the officer shall seize the same and keep them in 
his custody, if accessible, and if not accessible, he shall declare to the 
person in possession thereof, that he attaches the same in his hands, and 
summon such person as garnishee. When the credits of the defendant 
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are to be attached, the officer shall declare to the debtor of the defend- 
ant, that he attaches in his hands all debts due from him to the defend- 
ant, or so much thereof as shall be sufficient to satisfy the debt, interest 
and costs, and summon such debter as a garnishee.” 

This latter clause of the act evidently contemplates the existence of 
the relation of debtor and creditor, between the person garnisheed and 
the defendant in the attachment. It is the language of the statute itself, 
and the statute being in derogation of the common law, must be strictly 
construed. The question then arises, is a sheriff who receives money 
on anexecuticn by virtue of his official character, the debtor of the 
plaintiff in the execution? 

On this point there is some conflict of authority; the courts of Ver- 
mont and New Jersey, and perhaps some other of the State courts, hav- 
ing held that on the receipt of money collected by an officer on execu- 
tion, the officer becomes the debtor to the plaintiff for the same. Ist 
Chipman, 50; 1 Harrison, N. J. 305. Whilst it has been decided in 
Massachusetts, 3 Mass. 289, and by the Supreme Court of the United 
States, Ist Cranch, 117, thatthe relation of debtor and creditor does 
not exist, and that not only has the execution creditor no right of action 
against the sheriff for money collected on execution before the return 
day of the execution, but that in strictness of law the sheriff might be 
held liable for a voluntary payment to the plaintiff before that day. 

Money thus in the hands of an officer cannot be considered as a credit; 
for there cannot be a credit without a creditor and a debtor. The court 
say that “there is nothing in the reason of the thing resulting from the 


relation of a judgment creditor, and an officer who has collected money - 


for him, which renders the one a debtor and the other acreditor. There 
is nothing said in any of the books, which implies that that relation ex- 
ists between them. On the contrary, money so collected, is in the cus- 
tody of the law, and the sheriff is the trustee for its safe keeping. 
Money then, I think, under such circumstances, is not the gocds, effects 
and credits, of the judgment creditor in the sense of the act.”” Upon 
legal principles, we think the latter decisions are correct. 

The reason of the above rule, upon principles of general policy, is 
still less questionable. If the practice of garnisheeing the sheriff for 
money in his hands, received on execution, were tolerated, it would not 
only greatly interrupt the due and speedy administration of the law, 
and prevent the courts from consummating their judgments, but it 
would involve the ministerial officers of the court in interminable diffi- 
culties and delay in the discharge of their duties. 

The writ commands the sheriff to make the money, and have it in 
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court on the return day thereof. On that day the plaintiff’s attorney 
and witnesses, with the officers of the court who have rendered services, 
some perhaps under compulsory process, attend to receive their fees ; 
when the sheriff, instead of producing the money, that those who are 
thus entitled (and some of whom have liens created by law) may be 
paid their respective demands, certifies to the court that the money has 
beer taken out of his hands by an attachment issued from the office of 
another court, or from the office of a justice of the peace in the county. 
If the return will excuse the officer, and it must have that effect, if the 
proceeding by attachment against him be permitted, then those having 
liens, and those who have been compelled by law to render services in 
the cause, are defeated in their just claims, and the court divested of 
its equitable power to dispose of the money, made by virtue of its own 
writ, amongst those entitled thereto. If the sheriff be amenable to such 
a proceeding, it will necessarily impose upon him the burden and costs 
of attending all the courts in the country, and answering the interroga- 
tories filed against him. He will not only be compelled to do that, but 
he will have to decide at his peril upon the rights of all those who have 
an interest, in law or equity, to the money inhis hands. He will further- 
more be compelled to incur the responsibility of retaining the money in 
his hands, until the final determination of the suit by attachment. 

It is not the policy of the law thus to embarrass the regular proceed- 
ings of the courts, deprive parties of their rights, and impose such on- 
erous ané difficult duties on the sheriff. We are then of opinion that 
money in the hands of the sheriff, collected on execution, cannot be at 
tached by a creditor of the execution plaintiff before the return day of 
the writ. 

Judgment reversed and cause remanded. 





“STATE OF MISSOURI vs. JACOB HAWTHORN. 


1. The act of 26th February, 1835, supplementary to the act of 9th February, 1833, entitled, 
‘An Act to authorize a sum of money to be raised by lottery, to be given to the Sisters 
of Charity, in the city of St. Louis, for the use of the Hospital over which they now, or 
may hereafter have the control or management,” authorizes the commissioners to sell the 
lottery ; and after a sale, the legislature cai; pass no law impairing the obligation of the 
contract of sale. 


2. The commissioners having sold the lottery, the act of 19th Dec. 1842, prohibiting the 

sale of lottery tickets in this State, is urconstitutional as to the vendee—and his right to 

sell under the purchase made in accordance with the act of 26th February, 1835, is not 

affected by that act. 
25 
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ERROR to St. Louis Criminal Court. 


SrrtncFre.tow, Attorney General for the State. 


The State relies on the following points and authorities, to reverse the 
decision of the criminal court : 

Ist. It was in the power of the legislature to repeal the act grant- 
ing to the managers the power to raise money by lottery, so long as 
that power remained in their hands. See Freliegh vs. the State, 8 Mo. 
Rep. 606 ; State of Delaware vs. Phalen & Paine, 3 Harrington, R. 452. 

2. The amendatory act did not create any contract, or authorize the 
commissioners to make any contract of a character different in its obli- 
gations from that authorized by the act establishing the lottery. 

The latter authorized the appointment of a manager, with power to 
sell tickets, and draw the lottery zn this State. The former to draw 
the lottery in any part of the United States. If the manager in the one 
case could not be deprived of his rights, neither could he in the other. 

3d. The defendant, Hawthorn, can only be regarded as the agent 
of the managers ; they had no right to se// the lottery, but only to ap- 
point managers to draw the lottery. So long as they had nut or could 
not sell their powers, they could be taken away by the legislature. 
State of Delaware vs. Phalen and Paine, above referred to; Statutes of 
Delaware, 1827, p. 131, entitled, ““An act authorizing a lottery,” &e 


Geyer, Attorney for Defendant in error. 


In support of the judgment of the criminal court, the defendant in 
error submits the following propositions : 

1. The act of the 9th February, 1833, is a contract which could not 
be impaired by the act of a subsequent legislature. It is a grant to the 
commissioners, a guasz corporation, in trust for the use of the 
Sisters of Charity. It is not a mere naked power, revocable at pleasure, 
but it is at least a power coupled with an interest, and as such irrevo- 
cable. 

2. The act of February, 1835, was the creation of a new power—a 
power to make contracts, which power being executed, by the making 
a contract authorized by it—that contract is obligatory upon the State, 
8nd the commissioners as well as the other contracting party—and could 
not be constitutionally altered or impaired. 

3. The clause in the contract, which declares that Gregory shall not 
be bound, after any interference of a competent power to prevent its 
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execution, can make no difference. It confers no power on the legis- 
lature to annul it—and the question of power must depend on the au- 
thority of the legislature, aside of the contract; besides, the exemption 
depends upon the competency of the interfering power, and not upon 
the mere exertion of an assumed power, without regard to its constitu- 
tionality. 

4. The act of assembly under which the defendant was indicted, 
passed 19th December, 1842, must either be construed not to include 
lotteries to be drawn under contracts authorized by the State, or if 
construed to include these, it is unconstitutional and void as to the lot- 
tery for the benefit of the St. Louis Hospital—drawn or to be drawn in 
pursuance of the previous acts of assembly—and the contracts made in 
conformity thereto. State of Delaware vs. Phalen & Paine, 3 Harring- 
ton R. 452. 


Narron, J. delivered the opinion of the court. 


The defendant Hawthorn, was indicted by the grand jury of St. Louis 
county, for selling lottery tickets, in the lottery for the benefit of the 
St. Louis Hospital. Upon a plea of not guilty, and a trial had thereon, 
the jury found a special verdict, upon which the judgment of the court 
was for the defendant. 

The facts found by the special verdict were as follows: Onthe 9th 
February, 1833, the legislature passed an act, entitled, “An act to au- 
thorize a sum of money to be raised by lottery, to be given to the Sis- 
ters of Charity, in the city of St. Louis, for the use of the Hospital, 
over which they now, or may hereafter have the control and manage- 
ment.” 

The first section of this act, appointed certain persons named therein 
as commissioners, and authorized them by a lottery or lotteries, to raise 
the sum of ten thousand dollars, to be paid to the sisters of Charity, for 
the use of the Hospital. By the second section, the commissioners were 
authorized to appoint a manager, to sell the tickets and draw the lot- 
tery in any part of this State, provided the scheme or schemes were 
first approved by the commissioners. The third section required the 
manager to execute his bond to the county court, with security as the 
commissioners might require, in the sum of fifteen thousand dollars, 
conditioned, that he would pay all prizas, payment of which should be 
demanded, within twelve months after the drawing, and pay over to the 
commissioners, all sums in his hands, after the payment of prizes, com- 
missions and other necessary expenses. The tickets were required to 
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be signed by the manager, and countersigned by one of the commis- 
sioners. 

On the 26th February, 1835, a supplementary act was passed. By 
this act the third and fourth sections and the proviso to the second 
section of the former act were repealed, and the commissioners were 
authorized ‘‘to contract with any person to have said lottery drawn in 
any part of the United States, on such terms as they shall consider 
most advantageous,” and they were allowed “the same privileges as to 

Ahe sale of tickets in this State as heretofore, until the amount author- 
ized in said act be raised.”” The commissioners were also required to 
take bond and security of the person with whom they contracted, con- 
ditioned for the payment of the money, and the faithful performance of 
the contract. 

On the 28th December, 1835, an agreement was made between the 
commissioners on the one part, and Dudley S. Gregory, on the other 
part, signed and sealed by all the parties thereto. This agreement 
after reciting the acts-of the legislature above referred to, and that 
the commissioners had agreed to dispose of said right of drawing 
schemes of a lottery or lotteries, for the purpose of raising the sum of 
money authorized by the act, proceeds to state, that the commissioners 
in consideration of two and ahalf per cent. of the sales of tickets in this 
State, agreed to sell, dispose, assign, transfer and set over to, and ap- 
point the said Dudley S. Gregory, sole manager and conductor of said 
lottery, and transfer to him the sole and exclusive right to draw such 
scheme or schemes, with the privilege as to the sale of tickets, without 
the payment of any tax, by virtue of the two acts above recited. The 
commissioners further transfer to said Gregory, the right to decide the 
fate of the tickets, by the numbers which may be drawn in any desig- 
nated class of lotteries, authorized by the laws of Virginia, and under 
the management of said Gregory. The said Gregory agreed to assume 
the entire management of the lottery, to pay the two anda half per 
cent. upon the amount of sales made in this State, to pay all expenses, 
costs and charges, attending the management of said lottery, and sus- 
tain all risks and losses, and pay all prizes drawn, after deducting 
fifteen per cent. The said Dudley was to give bond and security, in 
the penalty of thirty thousand dollars, for the performance of every 
duty required by this contract. The said Gregory also reserved to 
himself the privilege of abandoning the contract, upon giving sixty 
days notice, and paying the money due up to the time of abandonment, 
and was not to be bound by this agreement, in the event of such 
interference by the legislature, judiciary, or other competent power, 
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so that the lottery business could not be conducted, in which case 
payment was to be made only up to the time of such interference. 
The right of assigning his contract to any other person was also stipu- 
latec for. 

On the 23d August, 1841, Dudley S. Gregory, assigned this contract 
to Walter Gregory, which transfer was, on the 5th October, 1841, 
approved by the commissioners. On the same day Walter Gregory 
gave bond and security for the performance of the contract, as required 
by the act. On the 12th May, 1812, Walter Gregory appointed the 
defendant, Hawthorn, his agent for alien tickets in Missouri. The 
jury found that the ticket sold by said Hawthorn, was a ticket in a class 
of the lottery authorised by the above recited act of assembly, and that 
there had not been raised by the sale of tickets the sum of ten thousand 
dollars. 

The court entered a judgment for the defendant on this verdict, and 
the State brings the case here by writ of error. 

On the 19th December, 1842, the legislature passed an act, repeal- 
ing all laws authorizing the drawing of any lottery, or the sale of any 
tickets within this State, and imposed heavy penalties upon any one 
breaking its provisions. The only queston arising in this case is 
whether this last mentioned act, so far as it affects the present defend- 
ant, is contrary to that clause of the constitution of the United States, 
which prohibits a State from passing any law impairing the obligation 
of contracts. 

Our opinion in relation to the act of February 9th, 1833, was inti- 
mated in the case of Freleigh vs. the State, and the opinion is still 
entertained that laws of this character, do not create any contract. 
Neither the commissioners appointed under the act, or the Sisters of 
Charity, for whose benefit the money was to be raised, acquired any 
interest which subsequent legislation could not take away. That act 
did not create any contract between the State and the commissioners, 
or between the State and the cestuys que trust, which could not be 
modified or repealed at the pleasue of the legislature. The money 
proposed to be raised was a mere gratuity, without consideration, and 
the commissioners being merely the agents of the legislature, the law 
imposed no obligation upon a succeeding legislature, to continue their 
authority, or permit the drawing of ee lottery, and the sale of the 
tickets. 

The act of Feb. 26th, 1835, presents a different aspect. By that act, 
the commissioners were authorized “‘to contract with any person to have 
said lottery drawn in any part of the United States, on such terms as 











SUPREME COURT OF MISSOURI, 





The State of Missouri vs. Hawthorn. 





they shall consider most advantageous.’ We have no difficulty in 
saying that a contract made in pursuance of this act, is as much obli- 
gatory upon the State as upon the other contracting party, and the 
legislature could pass ro law impairing its obligation. 

Two questions then arise—first, was the contract between Gregory 
and the commissioners authorized by the act; and second, if so, does 
the act of 1842, impair its obligation. 

Had the commissioners under the act of 1835, sold the lottery priv- 
ilege, for a specified term of years, in consideration of the sum of ten 
thousand dollars paid upon the execution of the contract, a question 
might have been raised, whether such a contract would have been 
within the scope of their authority. Had such a contract been made 
and warranted by the law, it could scarcely be doubted that the legis- 
lature could not have deprived the purchasers of the benefit of their 
bargain. In such acase the only question would have been, whether 
it would be a fair interpretation of this law, to allow the commissioners 
to go into the market and set up their lottery franchise to the best 
bidder, thereby restricting the action of the legislature for a term of 
years, limited only by the circumstances, which might affect the value 
of such property in the estimation of those who dealt in it. The 
objection however, if tenable at all, certainly does not lie to the con- 
tract made with Gregory. The privilege of selling tickets was not 
granted for an arbitrary period, but was limited by the happening of 
the event, which the act itself had fixed as the period of its termina- 
tion. The right to sell the tickets was transferred to Gregory, until 
that portion of the proceeds of their sale, which belonged to the Hos- 
pital, should amount to the sum authorized to be raised by the act. 
So far therefore as the character of the contract is concerned, it 
seems to have been framed with a special regard to the provisions of 
the act. 

It has been suggested in the argument on behalf of the State, that 
the act of 1835, did not design to affect any change in the law of 1833, 
except to authorize the manager appointed by the commissioners in 
the first named act, to draw the lottery, and sell the tickets without 
the limits of this State. The privilege of drawing the lottery in other 
States, upon schemes connected with other lotteries, was, no doubt, 
intended to be conferred, but it does not therefore follow, that this was 
the only power that was actually given to the commissioners. So far 
as the sale of tickets beyond the limits of the State is concerned, that 
was a matter about which the legislature of this State could take no 
action, or if they did, their action could give no rights. The language 
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of the act is exceedingly broad; the commissioners are authorized ‘to 
contract for the drawing of the lottery, on such terms as they might 
consider the most advantageous.”’ What is there in this language to 
limit the discretion of the commissioners, or to prevent them from sell- 
ing the priviledge, either for cash in hand, or payable by instalments, or 
for a certain portion of the profits? 

Believing that the contract with Gregory was fully warranted by the 
letter, as well as spirit of the act, under which it was made, we proceed 
to inquire whether the subsequent act of 1845, was a violation of that 
contract. 

It has been argued that Gregory, by his contract with the commis 
sioners, became thereby a mere sub-agent of the State, and as such 
could exercise no powers, or acquire any interests, which were not 
conferred upon the manager appointed by the commissioners under the 
act of 1833. If this construction of the contract be warranted, the 
whole subject remained in the power of the legislature, upon the prin- 
ciples heretofore assumed. But an examination of this contract will, 
we apprehend, show a material difference between the cases. Under 
the act of 1833, the manager appointed by the commissioners received 
a fixed salary, we suppose proportioned to the value of his services; the 
entire expense, responsibility and risk, if there were any, rested on the 
commissioners. He was a mere agent of the commissioners, subject to 
their control, and therefore indirectly the agent of the State. Gregory, 
on the other hand, agrees to pay a definite per centage upon the sale of 
tickets, and assumes upon himself the entire expense of managing the 
lottery, takes upon himself all the risks, and makes himself responsible 
for the payment of all prizes. Under the act of 1833, the manager took 
upon himself no risk whatever, and was a mere agent, with or without 
a compensation. If he received a compensation, as we may assume 
that he did, that compensation ceased by the will of the legislature, 
whose agent he was, and from whom he derived his authority; he was 
in no worse condition than any officer of the State, whose fees may be 
reduced or entirely taken away, at the pleasure of the legislature. Not 
so with the contractors under the act of 1835. The privilege of sell- 
ing tickets within this State, until a certain sum of money is raised, is 
sold to them. The value of this privilege may depend very much on 
its duration. The first drawings may be very unprofitable, and yet the 
per cent. upon the sale of tickets, which belongs to the Hospital, re- 
mains the same. Although bound to pay this per cent. only upon the 
tickets actually sold, the willingness of this contractor to give this rate 
of profit, may have been owing to calculations upon the sale of all the 
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tickets authorized to be sold. Had the commissioners been authorized 
to raise only five, instead of ten thousand dollars, would the purchasers 
of sucha privilege have been willing to give as large a per cent. 1.pon 
the sale of tickets in the one case as in the other? This it is manifest 
must depend upon the expense necessary to be encountered in conduct- 
ing such operations, a matter about which there is no evidence, and 
concerning which we are left to mere conjecture. The validity of the 
law cannot depend upon the value of the contract, and though we may 
infer from the peculiar character of this contract, that the interference 
of the legislature with it before its completion, would not occasion any 
pecuniary loss to Gregory or his assignee, that circumstance does not 
affect the right of the defendant to insist upon his entire contract. 

It is observed that Gregory reserved to himself the right of abandon- 
ing this-contract on sixty days notice, or upon an interference by the 
legislature or judiciary. Had the State or the commissioners reserved 
a similar privilege, the question now presented would not have arisen. 
This only shows that the commissioners were willing to extend a 
privilege to the contractor, which they did not think proper to re- 
serve to themselves. The right of the legislature to rescind the bar- 
gain, is not anywhere recognized by either party, but the actual inter- 
interference with its execution on the part of the State is merely 
recognized as an occurrence which may authorize the vendee to aban- 
don his bargain. This, however, is left to his option. He has not 
thought proper to take this course, but insists upon his right under the 
contract. 

We are aware that it is at all times a delicate task, for a-court to 
question the validity of a legislative enactment. It is certainly an un- 
pleasant one where the court feels every disposition to sustain the act 
whose obvious tendency is to suppress an evil and promote public and 
private morals. These considerations, however, cannot be permitted 
to discharge us from the performance of a duty imposed by the con- 
stitution, and especially where reason and justice unite with the con- 
stitutional prohibition, in teaching that a legislature can no more vio~ 
late a contract made by themselves, or under their authority than they 
can rescind or alter, or impair the obligation of one made between pri- 
vate individuals. 


Judge McBride concurring, the judgment is affirmed. 
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VAN ARSDALE & WARNOCK vs. JOHN M. KRUM, Junesr, Xe. 


Van Arsdale & Warnock filed their petition for a mandamus to compel the Judge of the St. 
Circuit Court to.quash certian attachments. ‘Ihe petition stated that Richards etal, as also 
some five other plaintiffs had instituted suits by attachment against the property of one 
Berlin. ‘That subsequent to the levy of these attachments the petitioners had also in- 
stituted suit by attachment, and had the same property attached—that the bonds of the 
earlier attachments were all void—that petitioners had moved to quash the attachments, 
and their motions been overruled, and that the property was not sufficient to satisfy all 
the claims—and prayed that the Judge be compelled to quash the earlier attachment be- 
cause of the defects in the bonds. 


Held: 


1. That under the act of 13th Feb., 1839 concerning attachments, the court may on motion 


of the plaintiff, give leave to amend an insufficient bond—it matters not what be the 
defect. 


2. That a plaintiff in one suit by attachment has no right to resist another attachment against 
the same property. 


Qr. Is a mandamus a proper remedy in such a case? 
Petition for Mandamus. 
Goove & Cornicx, for Petitioners. 


POINTS AND AUTHORITIES. 


Ist. The attachment bond of Richards, Bassett & Aborn, was sub- 
stantially defective. See Session acts of 1837, p. 8,§ 1. Session acts 
of 1839, p. 7, § 3, and p. 8, § 19. 

2d. It is such a defect as cannot be amended. See Mantz vs. Hend- 
ley, 2 Hen. & Munn, 308; McDaniel vs. Sappington, Hardin’s R. 94; 
Stephnson vs. Robbins, 5th Mo. R. 21; Caldwell vs. McCree, 8th Mo. 
R. 335; Bridgeport vs. Steamboat Elk, 6th Mo. R. 356; Graham vs. 
Bradley, 7th Mo. Rep. 282; Session acts of 1839, p. 7, sections 13, 14 
and 15. 

3rd. It is a defect which the petitioners can take advantage of. See 
Mantz vs. Hendley, 2 Hen. & Munn, 314; Alexander vs. Hayden, 2 
Mo. R. 187; Fairbanks vs. Stanley, 18 Maine Rep. 299; Berry vs. 
Spear, 1 Shepley 187; Buckman vs. Buckman, 4 New Hamp. Rep. 319; 
Clark vs. Roberts, Breese Rep. 222; Lea vs. Vail, 2 Scammon R. 473. 


McBruinz, J., delivered the opinion of the court. 


Van Arsdale & Warnock filed their petition in this court praying for 
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a mandamus upon John M. Krum, who is judge of the circuit court for 
St. Louis county. 

The petition sets out, that on the 27th January, 1845, an attachment 
was issued from the office of the clerk of the circuit court of St. Louis 
county, in favor of Richards, Bassett & Aborn, against John Berlin; 
that prior to the 31st January, 1845, five other writs of attachment were 
issued from the same office, in favor of other creditors, against Berlin, 
and that on the said 31st January, the petitioners sued out their writ of 
attachment. The attachments were all levied by the sheriff of St. 
Louis county on the same property of the defendant, which being per- 
ishable, was sold under an order of the courts that the bonds executed 
by the plaintiffs, in five of the cases, are defective, not being condi- 
tioned as the law prescribes; that the other attachments having been 
issued prior to theirs, and the proceeds of the sale not being sufficient 
to satisfy them, the petitioners are in danger of losing their demand, 
unless those attachments in which were filed defective bonds, be 
quashed. 

That on the 10th May, 1845, the defendant, Berlin filed his motion in 
the circuit court to quash the attachment issued in favor of Richards, 
Bassett & Aborn against him, for the reason that the bond filed in the 
case is defective, thereupon the plaintiffs filed a cross-motion for leave 
to amend their bond. The court ordered that the plaintiff’s file within 
ten days therefrom a good and sufficient bond, or otherwise the attach- 
ment would be quashed. The amended bond was filed on the 12th 
May, 1845. The defendant Berlin excepted to the action of the court 
in overruling his motion and in permitting an amended bond to be filed. 

That at some period of the proceedings, not shewn by the record, 
but perhaps prior to the Ist July, 1845, the petitioners filed a motion to 
guash the attachments in tne cases in which defective bonds had been 
filed, the suit of Richards, Bassett & Aborn being one of them; which 
motion was, on the Ist July, overruled by the court; they thereupon 
excepted and preserved the facts bya bill of exceptions, which they 
refer to , and make a part of their petition. 

The following points are presented for the consideration of this 
court: ; 

Ist, The bond of Richards, Bassett & Aborn was substantially de- 
fective. 

2d, It is such a defect as cannot be amended. 

3d, The petitioners can take advantage of the defect. 

The first two points will be considered together. The proceedings 
in the case of Richards, Bassett & Aborn, were had under the provi- 








siol 
to : 
ap} 
vit 
in 1 
tiff 
pri 
col 


the 
cor 


fen 


pre 


tac 


ins 
pe 


ing 
sh: 
th: 
th 


















































OCTOBER TERM, 1845. 





Van Arsdale & Warnock vs. John M. Krum, Judge, &c. 





sions of an act of the General Assembly of this State, entitled ‘an act 
to amend an act to provide for the recovery of debts by attachment,” 
approved Feb. 13th, 1839; Sess. acts 1838-9, p. 6. . 

The first section provides that “any creditor who shall file an affida- 
vit and bond, as hereinafter required, may sue his debtor by attachment 
in the following cases,” &c. 

The third section provides that “the bond to be given by the plain- 
tiff shall be executed by him, or some responsible person for him, as 
principal, with one or more securities, resident householders, of the 
county in which the action is to be brought, in a sum of at least double 
the amount of the demand sworn to, payable to the State of Missouri, 
conditioned that the plaintiff shall prosecute his action without delay, 
and with effect, and shall pay all damages which may accrue to any de- 
fendant or garnishee, by reason of the attachment, or any process, or 
proceeding in the suit.” 

The concluding sentence of the first bond, filed by the plaintiffs, was 
as follows: ‘That if the said plaintiffs shall prosecute their said suit 
with effect, and without delay, and shall pay all damages which may 
accrue to the said defendant, or to any garnishee in said suit, in con- 
sequence of said attachment, then this obligation to be void, otherwise 
to remain in full force,”? omitting, as will be seen, after the word at- 
tachment, the words ‘‘or any process or proceeding in the suit.” 

The plaintiff, by his motion for leave to amend his bond, admitted its 
insufficiency; the question then arises, upon the power of the court, to 
permit the amendment asked for by the plaintiff, 

By the 13th section of the act it is enacted that “if at any time pend- 
ing asuitin which any property or effects shall have been attached, it 
shall appear to the court or justice before whom the action is pending, 
that the bond given by the plaintiff is insufficient, or that any security 
therein has died, or removed from the State, or has become, or is likely 
_ to become insolvent, the court or justice may order another bond, and 
such further security to be given, as shall seem necessary; five days 
previous notice being given to the plaintiff or his agent, or attorney, of 
the application for such order.” 

The foregoing section would appear to settle the question, as to the 
right ef the court to permit the bond to be amended; but the petition- 
er’s counsel contend, that amendments of the character permitted by 
the court, are not such as are contemplated by the above section; that 
the insufficiency must be for the reason either, that the security has 
died, removed from the State, or has become, or is likely to become in- 
solvent. If such were the intention of the law makers, it would have 
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been extremely easy and convenient for them so to have framed the 
section, omitting the words “that the bond given by the plaintiff ts in- 
suffictent.”? Finding those words, however, in the statute, and pre- 
suming that they were intended to mean something, it is the duty of the 
court to give them effect, when cases arise which render it necessary. 

Those who have been familiar with the practice throughout the 
country under the statute, will readily understand the necessity of this 
construction, as a shield to protect the rights of debtors. A creditor 
who is irresponsible, files his affidavit, and a defective bond, upon which 
a writ of attachment issues, and is placed in the hands of an officer, 
who attaches the chattels of the debtor, which being perishable, an 
order is obtained, in vacation, from the judge, and a sale is made, per- 
haps and most probably, at a ruinons sacrifice, before the return day of 
the writ. Atthe return term, the defendant moves the court to re- 
quire the plaintiff to file a good and sufficient bond, or that his attach- 
ment will be quashed; this and its attendant consequences, being the 
only penalty which the court can inflict on the plaintiff, for filing a de- 
fective bond; the order being made, and the bond amended, the pro- 
ceeding is intended by the statute as a sheild for the benefit of the 
debtor, whereby he may be enabled at a future day to sue on the bond, 
and recover damages for any illegal act of the creditor. We think the 
circuit court committed no error in permitting the plaintiffs to amend 
their bond, upon their owr motion for that purpose. 

We might here close the case, but another point has been pressed by 
the petitioner’s attorney, which we will briefly notice. If the foregoing 
two points were adjudged adverse to the action of the circuit court, 
could the defect in the bond, and the leave given to amend, be taken 
advantage of by the petitioners in the manner here attempted? 

The record does not show at what stage of the proceedings, the pe- 
titioners were made a third party; it only shows that two or three 
months after the disposition of the cross-motion of the plaintiffs, and 
the defendant in the action, the court overruled the motion of the peti- 
tioners to quash the attachment which was predicated on the same 
ground as the defendant’s motion. The proceeding being a novel one, 
we have looked into the authorities upon which the counsel for the pe- 
titioners place their right, to see if any such right really exists or has 
ever been recognized by the courts. The only case which we have 
seen, which bears even a remote analogy to the one at bar, is to be 
found in 4 New Hampshire R. 319. 

The facts of the case show that the plaintiff sued out his writ of at- 
tachment against the defendant, returnable to the September term, 
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1826, and caused certain lands and chattels of the defendant to be at- 
tached by virtue of bis writ. At the February term, 1828, certain other 
creditors of the defendant, who had subsequently caused the same 
lands and chattels to be attached, as the property of the defendant, sug- 
gested to the court that the suit was prosecuted with collusion be- 
tween the parties, for the purpose of defrauding the creditors of the 
defendant, and that there was in fact nothing due from the defendant 
to the plaintiff. And thereupon, the creditors having given security to 
the plaintiif, to pay all such costs as the court should order on account 
of their interference in the suit, the court ordered that the plaintiff 
should make his election to dissolve his attachment, or consent to try 
the question, whether his suit and attachment were collusive, in an issue 
between him and the said creditors. The plaintiff elected the latter. An 
issue was formed for the purpose between the plaintiff and the credi- 
tors, and tried by a jury, who found that the suit was prosecuted collu- 
sively, for the purpose of defrauding creditors. The court then ordered 
all further proceedings to be stayed, from which order the plaintiff ap- 
pealed. The superior court sustained the action of the court of com- 
mon pleas, declaring that the creditors, upon giving bond, may be per- 
mitted to defend in the name of the defendant. 

In running a parallel between this case in New Hampshire, and the 
one now before the court, it will be found that they differ materially in 
almost every respect. The proceeding in New Hampshire was based 
upon a charge of collusion between the attachment creditor, who had the 
prior lien, and the defendant, for the purpose of defrauding subsequent 
attaching creditors ; and when the court granted permission for them 
to come in and defend, it was only on condition that they should give a 
sufficient bond to pay all costs that might be adjudged against the de- 
fendant in the attachment, and that their defence should be made in his 
name. 

In this case there is no charge of collusion between the plaintiffs, 
Richards, Bassett & Aborn, and the defendant Berlin—there was no 
tender of a bond by the petitioners, to secure the costs which might 
grow out of any proceedings had at their instance—they come into court 
and claim the right to interfere in a case to which they are strangers, 
solely on the ground that if the plaintiffs are permitted to amend their 
bond, and obtain a judgment against the defendant, the whole of the 
defendant’s property and effects will be applied to such judgment, and 
nothing left out of which they can make their debt. This does not af- 
ford a sufficient ground for the exercise of any extraordinary favor or 
indulgence by the court. The petitioners are precisely in the situation 
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of all junior creditors of an insolvent, and have no extraordinary claims 
for favor. We conclude, therefore, that the circuit court committed no 
error in permiting the plaintiffs to amend their bond, but if the court 
had erred, the petitioners have no right officiously to interfere. The 
motion for a mandamus is overruled. 


Napron, J. I am of opinion that this case is not one in which a writ 
of mandamus would be proper, to cure the errors (if any had been com- 
mitted ) of the circuit court. 





HARPER vs. POPE & WEST. 


; 9. The “concealment” mentioned in the stat. of lim. of 1835, which prevents the running of 
the statute, need not be with a fraudulent intent—any concealment which prevents the 
plaintiff from bringing his suit is sufficient. 


2. Where a party living in Illinois purchased goods, and had them shipped to his then resi- 
dence, and then immediately moved to Clay county in this State—remained there a short 
time, and then moved to St. Louis county—but never informed the creditor of his place of 
residence—the creditor having used proper diligence to discover his residence, and not 
finding him—held to be such a concealment as to prevent the statute from running. 


APPEAL from St. Louis Circuit Court. 
Gannt, for Appellant. 
Pox, for Appellees. 
McBriopr, J., delivered the opinion of the court. 


Josiah Pope & Otis West brought their action of assumpsit against 
Daniel Harper. The declaration contains the common counts. The 
defendant after having obtained a bill of particulars, among others 
filed two pleas of the statute of limitations. The plaintiffs replied, 
first:—the cause of action did not accrue within two years; second: 
the defendant left the State, and did not.return unitl within two years next 
before the commencement of this suit; and third: that defendant con- 
cealed himself, and so prevented the commencement of a suit against 
him. There was a third plea filed by defendant, interposing the statute 
of limitations, to the demand of the plaintiff. Rejoinders were filed, 
and the case went to trial before a jury, who found that the defendant 
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did undertake, &c., and that he did conceal himself, and so prevent the 
commencement of a suit;—and that the cause of action did not accrue 
within two years, next before the commencement of the suit; and that 
the defendant came to the State of Missouri, more than two years be- 
fore the commencement of the suit, and Jias ever since continued to 
reside therein—and they assessed the damages at $317 84. 

The defendant filed a motion for a new trial, assigning as reasons 
therefor: Ist, That the verdict was against evidence; 2d, Against the 
weight of evidence; 3d, Against the instructions of the court, given 
at the instance of the defendant; 4th, That the court erred in instruct- 
ing the jury as prayed for by the plaintiff’s attorney. The court over- 
ruled the motion and the defendant excepted, and appealed to this 
court. 

The bill of exceptions shows that at the trial, the plaintiffs proved 
the partnership of Pope and West, and the sale and delivery of the 
goods to the defendant, by the plaintiffs, in September, 1837, and their 
value. That in the years 1837,—’8,—and ’9, the plaintiffs employed an 
agent, who was in the habit of making excursions into the interior of 
Illinois and Missouri, for the purpose of collecting for different mer- 
chants in St. Louis, and he was told that he would find the defendant 
at Exeter, onthe Illinois river. He visited the place indicated, enquir- 
ed for defendant, and was informed that he had removed from that sec- 
tion of the country, and his informant could not inform him where the 
defendant had gone. He afterwards enquired for him without success 
on the Upper Mississippi, as high as Quincy, Illinois, and in 1838 and 
9, he enquired for the defendant on the Missouri river, visiting most 


_ of the towns on the river, and some in the interior. He did not enquire 


in all the towns which he visited, as in some of them he had only about 
an hour’s business. Witness then took a horse and travelled south to 
Arkansas, &c, 

The defendant read in evidence the depositions of witnesses residing 
in Clay county, stating that in the fall of 1837, the defendant removed 
to that county and remained there till the spring of 1839, going once in 
the spring of 1838, to St. Louis, to purchase groceries. He then pro. 
duced witnesses residing in St. Louis county, who proved that the 
defendant in the spring of the year 1839, moved to that county,—saw 
him seeking employment or work by the day—that he lived a short 
period at his mother-in-law’s, and then removed to his own farm, about 
twelve miles from the city of St. Louis, where he has since resided. 
The circuit court at the instance of the defendant’s counsel, gave 
several instructions, the first referring to the question of the return of 
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the defendant into this State, more than two years, &c.; and the second 
and third, stating to the jury in substance, that the plaintiff is bound to 
take notice of the residence of his debtor, in any part of the State of 
Missouri, unless the defendant be guilty of concealment, &c., the burden 
of proving which, lies on the plaintiff, and in the absence of testimony 
tending to show such concealment, they must find the issue for the 
defendant;—and that the fact that the plaintiffs did not succeed in 
finding the defendant does not prevent the running of the statute, unless 
the jury believe that such finding or discovery of the defendant, was 
prevented by concealment, &c. 

At the instance of the plaintiffs’ attorney, the court instructed the 
jury :—Ist, That the concealment contemplated by the statute, need 
not have been with the intent of defrauding the plaintiffs of their de- 
mand. 2d, There isa legal obligation on the debtor to pay the creditor 
the amount of the debt, so soon as the same falls due. 

Two questions are presented for the determination of this court. 

First, Did the court err in giving to the jury instructions asked by 
the plaintiffs? Second, Was the finding of the jury against the 
evidence in the cause? By the eighth section of an act of the general 
assembly of this State, entitled “An act prescribing the time of com- 
mencing actions,” approved March 16th, 1835, R. C. 396, it is pro- 
vided that “if any person by absconding or concealing himself or by 
any other improper act of his own, prevent the commencement of any 
action in this act specified, such action may be commenced within the 
times herein respectively limited, after the time the commencement of 
such action shall have ceased to be so prevented.” 


The counsel have not referred us to any legal exposition of the term 
“concealing,” as used in the foregoing connection, nor have we been 
able after diligent research, to find any. It is a word not generally 
used in the statutory provisions of the several States, in connection 
with the subject now before us, and thus far appears not to have called 
for judicial interpretation. It is contended that the term “conceal- 
ing” ex vt termini, imports a wrongful act, and so also it may be said 
of every act of a debtor, the effect of which would be to prevent his 
creditors from commencing an action against him—besides the statute 
couples it with the words “any other improper act,” thereby showing 
that the concealment must be improper. But does it follow that every 
improper act of a party is fraudulent? If a debtor should improperly 
or even fraudulently attempt to conceal himself, but should so far fail 
in his attempt as to defeat the service of process on him, I apprehend 
it would be a matter of but little consequence to enquire into his in- 
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tention. Equally unimportant would be the enquiry into the intention 
of a party who continued concealed, so as to prevent the service of a 
process. I am led then to the conclusion that that construction should 
be given to the statute, which shall refer the question rather to the 
effect of a debtor’s act than to his intention. The necessity is not 
perceived, of imposing the burden upon a plaintiff of establishing 
before a jury the existence of a fraudulent act in the mind of his 
debtor. An issue thus framed, would be less tangible than one upon 
the consequence of a party’s act, and would not so well promote the 
ends of justice. 

If the establishment of a fraudulent intention be a pre-requisite, 
cases might, and no doubt would arise, in which, notwithstanding the 
plaintiff had been prevented by the defendant’s conduct, in bringing his 
suit, still he would be remediless. 

It may be remarked, that although the statute is penal in its char- 
acter, yet it differs materially in its operation from penal statutes gene- 
rally; inflicting as it does its penalty on the plaintiff, for failing sooner 
to commence his action against his debtor. There being no forfeiture 
denounced against the defendant, he has not the same right as in a 
criminal prosecution, to require proof that his acts, unquestionably 
injurious to the inferest of the plaintiff, were coupled with a fraudulent 
intention. 

If the foregoing views be correct, then we think that the giving of 
the first instruction at the instance of the plaintiffs did not prejudice 
the defendant; although we regard the instruction as being without the 
statute. 

The second instruction given, asserts nothing more than a legal 
truism, which the court might give or refuse at its pleasure, and its ac- 
tion would not be sufficient cause for reversing the judgment. 

We are next to inquire whether the finding of the jury was against 
the evidence? In September, 1837, the plaintiffs sold the defendant a 
lot of goods, which were shipped to some town on the Illinois river 
where they were most probably not opened, for the evidence shows that 
in the same fall the defendant removed to Clay county, Missouri. He 
remained in that county, until the spring of 1839, when he removed to 
St. Louis county, and has continued to reside there ever since. In the 
spring of 1838, the defendant visited St. Louis, to replenish his stock 
of goods, but did not make it convenient to call and see the plaintiffs, 
and renew his acquaintance with them. During all this time, from the 
sale of the goods, until the fall of 1839, the plaintiffs were diligent in 


endeavoring to find out the residence of the defendant, and collect their 
26 
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claim from him, but their agent after having traversed the State of Mis- 
souri, and a part of Illinois, could gain no intelligence of him, so fre- 
quent and secret were his movements, as to leave no trace behind him. 
From this evidence the jury might well find their verdict under the issue 
submitted to them. The znfention of the plaintiffs to avoid the forfei- 
ture under the statute, is we think manifest, and they were only pre- 
vented from the commencement of their suit, by the wrongful conduct 
of the defendant. 
Judgment affirmed. 





EVANS vs. BOWLIN. 


When a judgment by default is entered and the damages are unliquidated, if a writ of en- 
quiry be awarded at the same term, notice should be given to the defendant o of the day 
on — the enquiry will be executed. 


APPEAL from St. Louis Circuit Court. 


Geyer, for Appellant. 


The appellant claims a reversal of the judgment of the circuit court 
on the following grounds : 

1. The enquiry was executed at the return term of the case, which 
was irregular, the defendant having then no dayin court. Rey. C. 1835, 
title, Practice at Law, art. 3, § 35; art. 7, § 10, 11 and 12. 

2. If the enquiry of damages could be had at the return term, it must 
be upon a day previously appointed by the court, allowing sufficient 
time to the defendant to summon witnesses, and giving him notice of 
the day, either by an entry on the docket for the day or by notice served 
on him. 

3. The court did not appoint a day for the inquiry in any mode of 
which the defendant could be required to take notice, the direction to 
the clerk, never entered of record, cannot be regarded now as an 
order of the court in this case. 

4. The notice which the clerk was directed to give, and did give to 
the members of the bar, by writing put up in front of his desk, and his 
gratuitous list and entry on the docket, do not amount to notice, or place 
the cause upon the docket regularly. 
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5. The inquiry of damages was had and made irregularly, on a day 
when the defendant was not required to be present ; at a time of which 
he had nonotice, ‘which time was appointed without authority of law; 
by which irregularities and want of notice, the defendant was taken by 
surprise and is injured. 


J. B. Bow rn, in person. 


The only question in this case, is whether the court erred in refusing 
to set aside the assessment of damages and judgment by default upon 
the affidavit of plaintiff in error; the defendant in error alleges, that it 
did not, and in support thereof submits : 

1. That the motion comes too late, a judgment of non-suit may be 
set aside at any time during the éerm in which it is rendered. See sec. 
32, Rev. C. p. 460. Buta judgment by default can only be set aside 


‘at any time before the damages shail be assessed, not after : 


2. The affidavit shows no diligence. 

3. The affidavit shows no merits, but an aggravated case of getting 
hold of money as an auctioneer for another and keeping it. Revised 
Code p. 460, sec. 31 and 2; Greer vs. Goodloe, 7th Mo. Rep. 27; Wi- 
mer vs. Morris, same, p. 6; Field vs. Cathcart & Watson, 8th Mo. Rep. 
686 ; LeCompte & wife vs. Wash, 4th Mo. Rep. 557. 


Scorr, J. delivered the opinion of the court. 


This was an action of assumpsit brought by Bowlin against Evans on 
an account. Evans failing to plead in time at the return term of the 
writ, a judgment by default was entered againsthim. The entry of the 
default was in the usual form, and concluded with the words: ‘It is 
ordered that inquiry of the damages be made at the present term of this 
court, and the same time is given tothe defendant.” The default 
was taken on the 8th of May, and on the Ist of June following the writ 
of inquiry was executed, and damages to the amount of $2,620 74 as- 
sessed against the defendant Evans. Afterwards, on the 5th of June, 
Evans filed a motion, accompanied with an affidavit, to set aside the 
judgment by default and the assessment of damages. The affidavit of 
Evans stated, that on the preceding Monday he was informed that a 
judgment by default had been rendered against him, but was not then 
informed, nor was there any entry on the record, as he believed, of the 
appointment of any day for the execution of an inquiry: that he was 



















































SUPREME COURT OF MISSOURI, 





Evans vs. Bowlin. 





absent on the day of the execution of the inquiry, and had no knowl- 
edge that it would be executed on that day, or at any time without no- 
tice tohim. After other matters, the affidavit further alledged, that 
Evans had paid sums amounting to $1,500 on the account, the particu- 
lars of which were exhibited ; and it was affirmed, that if an opportu- 
nity were offered him, he could establish his right to a credit for that 
amount.” It appears there was no persoral notice given the defendant 
of the time appointed for the execution of the writ of inquiry. The 
court, it seems, had directed the clerk to set all default and inquiry ca- 
ses for the first of June, and to notify the members of the bar of such 
order, by a notice put up in the court room: that the clerk, not under- 
standing the court to require the order to be entered of record, did not 
so enter it, but put up a notice in writing, to the members of the bar, 
in front of the clerk’s desk in the court room, stating that all default 
and inquiry cases would be taken up for inquiry of damages on the said 
first day of June; and upon which notice was also set out each case of 
default and inquiry, to be taken up on that day, with the names of the 
attorneys, among which was this case; which notice and list were put 
up some week or more previous to the said first day of June. At the 
close of the regular trial docket, several cases of default were entered, 
among which was this case, over which were the following words: 
“default and enquiry cases for June ist.”? Upon these facts, the 
court overruled the defendant’s motion, to which exceptions were taken ; 
and the defendant having filed an additional affidavit, in which he stated 
that he had spoken to counsel after the commencement of the suit, and 
wished him to defend the suit, saying that he owed the plaintiff nothing ; 
and supposing the counsel spoken to would appear for him, he gave 
himself no further concern in relation to the cause; moved for a re- 
hearing of the first motion, which being overruled, he appealed to this 
court. 

It is contended for the plaintiff Bowlin, that under our statute, Re- 
vised Code, p. 469, sec. 31, an interlocutory judgment for failing to 
plead within time, can only be set aside for cause shown before the as- 
sessment of damages, and that after the execution of a writ of enquiry, 
a motion to set aside a default comes too late, and cannot be entertained 
by the court. It is conceived that the section of the statute above re- 
ferred to, applies only to those cases in which the proceedings are all 
regular; moreover the inquisition can be set aside without affecting the 
judgment by default; and the principal relief the defendant Evans 
seeks, nay be had on anexecution of the writ of enquiry. The griev- 
ance of which the defendant complains is, that a writ of enquiry was ex- 




















































OCTOBER TERM, 1845. 





Evans vs. Bowlin. 








ecuted in an irregular manner, and under such circumstances as should 

have induced the court to set aside the assessment, and permit him to 

establish the credits to which he was entitled. So the merits of this 

controversy turn on the propriety of the action of the court in execu- 

ting the writ of enquiry. The 35th sec. of the third article of the act 
concerning practice at law, provides that in cases of an interlocutory 

judgment, the damages, if unliquidated, shall be assessed by a jury, and 

every such inquiry of damages shall be made at the term next after the 

term in which such interlocutory judgment shall be rendered, unless 

the court direct it to be made at the same term. When we consider 
that a defendant by putting in a plea to an action, however false it may 

be, yet if good in point of form, entitles himself to a continuance as a 
matter of course, it may be doubted whether the legislature intended 
that a party who is unwilling to incur the expense of a plea, but ac- 

knowledging the plaintiff’s right to recover, and intending only to re- 

duce the damages claimed on the execution of the writ of enquiry, 

should be placed in a worse situation, unless for cause shown. If a court 
will, at the instance of the plaintiff, ee mero motu, direct an enquiry 
of damages at the return term, without the imposition of any conditions 
then the statute will be as though it had declared, tbat all writs of en- 
quiry should be executed during the term at which the default is taken. 
It would seem that the statute contemplated that the general rule should 
be, that the assessment of damages should be made at aterm subsequent 
to that at which the default was taken. The exceptions were those 
cases in which it might be otherwise directed. If a court will be so 
facile to a plaintiff as to direct that an assessment of damages shall be 
made during the term at which a default is taken, without any cause 
being shown or imposing any terms on him, should it not be equally fa- 
cile to a defendant, who relying on the general rule of law, and sup- 
posing that a writ of enquiry will not be executed until a subsequent 
term, is disappointed in these expectations by its actions? Does not 
reciprocal justice require that as great facility should be shown the de- 
fendant in setting aside the assessment made under such circumstances, 
as was manifested to the plaintiff in having it made? This is no ques- 
tion of laches. ‘The defendant had no day in court; he was not ap- 
prized in any legal manner of the steps taken against him subsequent to 
the default, consequently /aches cannot be imputed to him in not re- 
sisting them, or making his defence at the time. If the general rule 
had been observed, and there had been a postponement of the assess- 
ment of damages to a subsequent term, the law provided a mode in 
which the defendant would have been notified of the time when it was 
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necessary to appear and make his defence. Rev. C. p. 471, § 10. In 
departing from this rule, thé-court should have provided for the protec- 
tion uf the defendant, or if it failed to do so, should readily have re- 
traced its steps when a prima facia case was made, showing that injus- 
tice had been done by a non-compliance with it. We do not intend to, 
prescribe any rules as to the terms on which a plaintiff should be al- 
lowed to have an assessment of damages during the term at which a de- 
fault is taken. That duty more properly belongs tothe circuit court. 
We only maintain that when an assessment at the return term is direct- 
ed in a ease in which no reason is shown for such a direction, and no 
notice is given to the defendant, it should be set aside in order to let in 
proof of credits, to which it appears by his affidavit he is entitled. 

We do not think that the notice set up by the clerk was legal. It does 
not appear that any rule of court directed in what manner assessment 
of damages should be made on defaults taken at the return term of 
writs. No court can speak but by its records. Nor is there any other 
evidence of its proceedings than its records. If the clerk omitted to 
make an entry, that omission might. be supplied by an entry nec pro 
tunc. But that has not been done, and the pretended notice of the 
clerk has no other foundation than the verbal direction of the judge. 
So as the record appears to us, there was no legal notice to attorney or 
suitors of the time of the execution of writs of enquiry. This view of 
the subject renders it unnecessary to say anything in relation to the 
second affidavit. It does not clearly appear from that affidavit that 
there was any retainer of counsel, ard if there had been, for the reasons 
above given, the defendant should net have been deprived of the benefit 
of his motion. 

The affidavits show no reason for setting aside the judgment by de- 
fault; that will therefore remain. The inquisition of damages is set 
aside, and a new writ of enquiry is awarded. 

The other judges concurring, the judgment is reversed and the cause 
remanded. 





CITIZEN’S INSURANCE COMPANY OF MISSOURI vs. GLASGOW, SHAW & 
LARKIN. 


This was an action upon a policy of Insurance. The policy was in the usual form of river 
policies; the perils insured against being those “of rivers, fires, enemies, pirates, rovers, 
assailing thieves, and all other perils, losses, and misfortune which shuld come to the 
damage of said Steamboat according to the general laws of insurance.” 
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Among the other warranties or agreements was the following: ‘It was also agreed that the 
assurers are not liable for any partial loss or particular average, unless such loss or ave- 
rage should amount to ten percent. cn the value of said boat or vessel; nor shculd 
they be heid liable for the bursting of boilers cr breaking of engines, unless occasioned by 
ex.ernal violence. 


The letter of abandonment stated the cause to be that the boat had been nearly destroyed by 
the late disaster, and completely beyond repairs.” 


leld: 


i. That although it might not be sufficient in the case of a sea vessel, to state the cause of the 
loss as “the late disaster,” yet in the case of a steamboat, in which the boiler had burst, 
and many lives were lost, the Insurance Company having proceeded to act upon the no- 
tice, it is sufficient, 


2. That the bursting of a boiler isa peril of the river. 


3. The exception in the policy as to liability fur bursting of boilers, or breaking of engine, 
to such as are caused by external violence, apples only to cases of partial, and not to 
cases of total loss. 


4, The external violence intended by the policy, is violence external to the boat, and not mere- 
ly external to the boiler. 


5. A technical total loss is where the damage exceeds the moiety of the value of the thing 
insured. In estimating such a loss, on this policy, the boilers and engines are not to be 
taken into consideration. 


APPEAL from St. Louis Circuit Court. 


H. S. Geyer, for Appellant. 
H, R. Gamaiz, for Appellees. 


To generalize the questions in this case, before examing the instruc- 
tions in detail, I submit the following propositions : 

Ist. That upon reason and authority a loss to a steamboat occasioned 
by the bursting of a boiler, is aloss covered by the policy. 11th Ohio 
Reports, 147. 

2nd. That the construction of the clause in the policy, exempting 
the insurers from liability for bursting of boilers and breaking of en- 
gines, is, that the insurers in a case of partial loss, are not liable for the 
damage to the boiler bursting, or the engine breaking, without external 
violence, but that they are liable for all damage tothe parts of the boat, 
other than the boiler bursting or engine breaking. This will appear 
by the language and connexion of the clause. 1 Phillips 642: 2 
Ibid. 192. 
3d. That the defects or unsoundness of a boiler, or any other part 
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of the boat, which will discharge the insurer from liability for a loss, 
must be such as render her unfit for the purpose for which she is em- 
ployed. Unseaworthiness is either the want of something that usually 
belongs to such a vessel, and which may be necessary for her safety, or 
such defect or unsoundness as renders her innavigable. 1 Philips 308, 
et. seq.; Taylor vs. Lowell, 3 Mass. Rep. 331; 11 Pick.61. The qnes- 
tion of ‘seaworthiness applies to the beginning of the risk; 1st Philips 
325; obligation to repair. 

4th. That the insurers are not discharged by negligence or miscon- 
duct of the engineers or officers and crew, if the boat was provided 
with those who were competent in number and skill; 11 Peters 218; 11 
Ohio 147; and the authorities referred to in the ease of the St. Louis 
Insurance Company vs. Glasgow, Shaw & Larkin. 

5th. That the abandonment in this case was sufficient if the facts 
warranted the insured in abandoning; 2d Philips 394, et seq., and was 
made in areasonable time. Ibid 382, et seq. 

6th. It was the right of the insured to abandon in case the loss 
amounted to fifty per cent, of the actual value of the boat at the time of 
the disaster; 2d Philips 271-273, et seq. 

7th. In computing the loss, with a view to determine the right to 
abandon, the whole cost of restcring the boat to her former condition» 
including the expense of taking her toa port for repairs, is to be esti- 
mated; 2d Philips 285; 12th Peters 400; 2 Philips 115. 


Napton, J., delivered the opinion of the court. 


This case was originally an action of covenant, brought to recover 
upon a policy of insurance upon the steamboat Wilmington. By agree- 
ment, the pleadings were withdrawn, a declaration in assumpsit substi- 
tuted, and the general issue pleaded. 

The policy was in the usual form of river policies, the perils insured 
against being those “of rivers, fires, enemies, pirates, rovers, assailing 
thieves, and all other perils, losses and misfortunes, which should come 
to the damage of the said steamboat, according to the general laws of 
insurance.”” Among the other warranties or agreements, was the fol- 
lowing: ‘It was also agreed that the assurers are not liable for any par- 
tial loss, or particular average, unless such loss or average should amount 
to ten per cent. on the value of said boat or vessel; nor should they be 
held liable for the bursting of boilers, or the breaking of engines, unless 
occasioned by external violence.” 

The letter of abandonment was as follows: 

“St. Louis, Nov. 26th, 1839. Tothe President, Directors, & Co. Citi- 
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zens Insurance Company, St. Louis, Mc. Gent. The steamboat Wilming- 
ton having been nearly destroyed by a late disaster, and completely be- 
yond repairs, you will please take notice that we abandon the said boat 
to your office, and look to you for indemnity on the portion of said boat 
insured at your office, under your marine policy, No. 1451. Very Re- 
spectfully, yours, Guiascow, SHaw & Larkin.” 

Upon the trial it appeared that the Wilmington was a single engine 
boat of three boilers, requiring two engineers. 

A short time previous to the loss, it was discovered that the middle 
boiler of the boat had been iniured by burning, and it was accordingly 
repaired at New Orleans, by cutting out the burnt part aad putting in 
a new piece, a mode of repair usual, and believed by the witnesses to 
be sufficient, if done well. After the boiler had been repaired, the boat 
with a full cargo, proceeded to St. Louis, and when about 600 miles 
from St. Louis, at or near a place called Alexander’s wood yard, the 
middle boiler burst, whilst the boat was under way, throwing the two 
outside boilers overboard, and doing much damage to the engine and 
hull, and cabin furniture. The boat was set on fire by the coals thrown 
out from the furnaces, and also leaked very badly, so that it was diff- 
cult to keep her from sinking. Whilst in this condition the steamboat 
St. Louis came alongside, bound from New Orleans to St. Louis, and by 
the assistance of her officers and crew, the fire on the Wilmington was 
extinguished, and the leaks stopped, and the cargo re-adjusted; by a 
contract between the masters of the two boats, the Wilmington with 
the cargo was towed to St. Louis for twelve hundred dollars. 

When the Wilmington reached St. Louis, she had ceased to leak, the 
' cargo was discharged, and the notice of abandonment given. 

Evidence was given in relation to the cost of repairs, including en- 
gine and boilers, which it is not material to notice ; engineers were also 
examined in relation to the cause of the explosion, but no very satisfac- 
tory or definite opinion was expressed. 

The .lefendants moved for the following instructions : 

Ist. The defendants are not liable for any loss or damage directly oc- 
casioned by the explosion or bursting of one or more boilers, or the 
breaking the engine of said boat, without any external violence. 

2nd. The defendants are not liable for any loss or damage, solely and 
directly occasioned by the bursting of a boiler of said boat, without any 
external violence. 

3rd. Unless the jury find from the evidence that at the time of the loss 
there were employed on the steamboat Wilmington, a competent num- 
ber of skillful engineers, the plaintiffs are not entitled to recoveu. 
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4th. Unless the jury find from the evidence, that at the time of the 
loss, the boilers and engine of the Wilmington was sound and sufficient, 
the plaintiff is not entitled to recover, unless the defect, unsoundness or 
insufficiency, could not have been remedied with reasonable diligence 
before the loss, or unless it appears, to the satisfaction of the jury, that 
the loss was not occasioned by such defect, unsoundness or insuf- 
ficiency. 

5th. ‘The defendants are not liable for any loss or damage, occasioned 
by the bursting of any boiler, or breaking of the engine of the Wilming- 
ton, if it appears to the satisfaction of the jury, that such bursting or 
breaking was caused by any defect or unsoundness of said boiler, or by 
the misconduct, unskillfulness, or gross negligence of any epgineer of 
the boat, or person acting as such as the time. 

6th. The defendants are not liable for any loss or damage directly oc- 
casioned by the gross negligence, or misconduct of the master, or any 
of the officers or crew of the steamboat Wilmington. 

7th. Unless the jury find from the evidence, that the damage to the 
steamboat Wilmington, her tackle, apparel and furniture (exclusive of 
the engine and boilers) amounted to ten per cent, of the whole value of 
the boat, they ought to find for the defendants. 

8th. If the jury find from the evidence, that there was no abandon- 
ment, in reasonable time, or that an insnfficient abandonment was made 
and not accepted, the plaintiffs cannot recover as for a total loss, if the 
vessel was saved and might have been repaired. 

9th. The defendants are not liable for any loss or damage to the en- 
gine or boilers of the steamboat Wilmington, occasioned by the bursting 


of a boiler, or breaking of the engine of said boat, without any external - 


violence. 

10th. The plaintiffs are not entitled to recover any damages for inju- 
Nes done to the engine by the breaking thereof, or to any of the boilers, 
by the bursting of any one or more of them, if such bursting or break- 
ing was not caused by external violence. 

{1th. The written notice of abandonment in this case, is not sufficient 
to entitle the plaintiffs to recover, as for a total loss. 
 :12th. If it appears to the jury that any part of the property insured 
(other than the engine and boilers) was saved, the plaintiffs are not en- 
‘titled to recover as for a total loss, unless the jury also find that the 
plaintiffs within reasonable time, after notice of the loss, made an aban- 
donment to the defendants, and that the loss or damage to the property 


insured (other than to the engine and boilers) exceeded fifty per centum 
of the value thereof. 
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13th. ‘ihe notice of abandonment given by the plaintiffs to the de- 
fendants, is not sufficient, unless at the time of giving such notice, the 
plaintiffs miade known to the defendants the grounds and reasons of the 
abandonment, or unless the abandonment was accepted by the de- 
fendants. 

14th. An abandonment of the property saved, including the engine 
and boilers, with a claim of indemnity for the whole loss, is not such 
as the deiendants were bound to accept, and if not accepted does not 
entitle tle plaintiffs to recover, as for a total loss, even though the dam- 
age to tle property, exclusive of engine and boilers, exceeded one-half 
the value. 

15th. Unless the property covered by the policy was damaged by a 
peril insured against to more than one-half the value of such property, 
as fixed by the policy, the loss is partial only. 

16th. |t being admitted by the parties, that the loss and damage in 
the declaration mentioned, were occasioned by the bursting of a boiler, 
and breaking of the engine, without external violence, the value of the 
engine and boilers, and the damage thereto, are to be excluded in all 
valuatious of the property insured, and ascertainment of loss, as if they 
had not been included in the policy. 

17th. If under the foregoing instructions, the jury find a total loss, 
the loss of the plaintiff will be the sum insured, deducting therefrom 
three-sixteenths of the value of the engine and boilers, at the date of 
the policy, and three-sixteenths of the value of all the property saved, 
except engine and boilers. 

18th. If the jury, under the instructions, find the loss to have been 
partial only, the loss of the plaintiff will be three-sixteenths of the 
costs of repairs (including the engine and boilers, ) and deducting one- 
third of the costs of repairs. 

19th. Tlie defendants are entitled to an abatement of two and a half 
per cent. on the amount of loss sustained by the plaintiffs. 

20th. If the sale of the property saved was made by the plaintiffs, or 
their order, without the consent of the defendants, such sale is no evi- 
dence against the defendants, of the value of the property sold: the 
last two of which ‘instructions the court gave, but added thereto the 
following instruction: 

21st. A sale made without collusion in the ordinary mode in which 
such sales are made, is evidence to be weighed by the jury, but is not 
conclusive against the defendants. 

To the giving of which instructions, so added, the defendants ex- 
cepted. 
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The defendants then moved the court to instruct the jury as follows: 

22nd. If the jury find from the evidence, that the loss was occa- 
sioned by the bursting of a boiler of the steamboat Wilmington, and 
that said boiler was at the time unsound, defective, or insuficient, the 
plaintiffs are not entitled to recover, unless it appears to the satifaction 
of the jury, that such defect, unsoundness or insufficiency, could not 
have been remedied before the loss, by the use of reasonable diligence 
on the part of the assured and their agents. 

23rd. If the jury find from the evidence, that any part of the pro- 
perty, insured against the perils by which the loss was occasioned, was 
saved and might have been repaired, and that the value of suc! proper- 
ty, when repaired, would be equal to double the cost of repairs, the 
loss was partial only, and could not, by abandonment, be converted into 
a total Joss, unless such abandonment was excepted. 

The verdict and judgment were against the defendant. 

One of the errors assigned in this case, is the insufficienc. df the no- 
tice of abandonment. It is not contended by the plaintifis in error, 
that this need be in any particular form,, but it is insisted tlat this no- 
tice wants an e8sential requisite, to-wit, the assignment of a sufficient 
cause for the abandonment. 

The notice of abandonment must be absolute, and must assign the 
true cause, and a sufficient one to authorize the abandonment. 2d Phil. 


Ins. 394-5. Ina case of Marine Insurance, (Hazard vs. N. i). Marine 
Insurance Co., (1st Sumner 221,) Judge Story declared it to be his 
understanding of the law, that in‘an abandonment, the cause of the loss 


must be stated, so that the underwriter may know whetlier it is a loss 
by peril within the policy. No objection to the notice in the present 
case, can be urged, for not sufficiently indicating the plaintiffs’ intention 
to make an absolute abandonment. The language in this respect is 
clear and unequivocal. The cause of the abandonment is also very 
distinctly stated to be the destruction of the Wilmington ‘‘’ the late 
disaster.”? Had the Wilmington been a sea vessel, such an expression 
might afford but little information to the underwriters, as to the causes 
of the disaster, and. no doubt would have been entertained of the in- 
sufficiency of the notice. Under the circumstances of this case, how- 
ever, we might well hesitate in applying the strict rule laid down by 
Judge Story. The Wilmington was a steam vessel navigating the wa- 
ters of the Mississppi ; by the explosion of a boiler it was partially de- 
stroyed, and many lives were lost; it was towed up to the port of St. 
Louis, where the office of this Insurance Company was kept; after 
which, notice of abandonment was given, and immediately upon receiv- 
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ing it, the company caused a thorough investigation into the condition of 
the boat. Might we not well presume, that under such circumstances, 
a reference to ‘‘the la‘e disaster’? fully apprised the company of the na- 
ture and cause of the loss? The reason of the law ceasing, must we 
still insist on its observance ? 

Passing by this point to others of more coffsequence, we proceed to 
consider tlic proper construction of the policy, about which the contro- 
versy has mainly arisen. 

The firs! question which arises upon the policy, is whether a loss oc- 
casioned by the explosion of a boiler, is within the enumerated perils. 
The form of the policy is the same which has been used in Marine Po- 
licies, and the perils enumerated are the same. They are “of the riv- 
ers, fires, enemies, pirates, rovers, assailing thieves, and all other perils, 
losses and misfortunes, which should come to the damage of the said 
steamboat Wilmington, according to the general laws of insurance.” 
It is remarkable, considering the numerous losses arising from this cause 
in the navigation of the western waters, that but one case can be found 
in which this question has been decided. That is the case of Perrin’s 
Adm’r vs. the Protection Insurance Company, 11 Ohio Rep. 147. The 
supreme court of Ohio, in that case were of opinion, that the policy 
covered a loss occasioned by explosion. The court seemed to consider 
that this: was a peril incident to the navigation of a river by steam ves- 
sels, as much so as a loss by wind would be a peril of the sea, to which 
vessels propelled by that element are liable. It is no answer to this 
view of the subject, to say that a peril by steam is not peculiar to the 
water, but may happen on land as well as at sea, for the same may be 
said in relation to the dangers arising from the violence of the winds. 
An injury to the motive power of a sea vessel by inevitable accident, 
is admitted to be within the enumerated perils of a marine policy; for 
the same reason, an injury to the motive power of asteam vessel arising 
from inevitable accident, is within the perils of the river incident 
to such vessels. If steam werea power entirely within the con- 
trol of man, the conclusion would be different. But I apprehend that 
whatever natural philosophers may think of this, the elements which 
combine to create the power of steam, are as entirely within the reach 
of accident, and are no more subject to fixed laws than the elements 
which propel the ship at sea. Whatever may be the theories on 
either subject, universal experience is that no human skill can entirely 
guard against accidents, either in the one case or the other. We think, 
therefore, that the doctrine of the supreme court of Ohio is reasonable 
and right. 












































414 SUPREME COURT OF MISSOURI. 





Citizens Insurance Company of Missouri vs. Glasgow, Shaw & Larkin. 











Assuming then that the explosion of the boiler is a peril within the 
policy, what construction shall we give to that clause which exempts 
the underwriters from responsibility ‘for the bursting of boilers or the 
breaking of engines, unless occasioned by external violence ?”? Was 
this clause intended to cgnstitute a limitation of the risks enumerated ? 
Is it a fair construction of the policy, that the underwriters by tbis clause 
intended to limit their responsibility for losses by explosion, to such cases 
of explosion only as might be caused by external violence. 

It must be admitted that this construction of the clause is the most 
obvious one, but upon a careful examination of the whole policy, taking 
it altogether, we are forced to the conclusion, that it is not;the correct one. 

If the underwriters intended to their responsibility for the peril of 
explosion, to such peril when occasioned by external violence, it would 
have been most material to have placed such limitation in the same por- 

.tion of the policy in which those perils are enumerated. It is in this 
part of the instrument that the assured would look to see what were the 
perils against which he was insured. The clause in relation to the 
breekin, of engines and bursting of boilers, is found among tlie enumer- 
ation of partial losses. Immediately preceeding it, is the statement that 
the underwriters are not responsible for partial losses, unless they 
amount to ten per cent. Immediately following is the clause which ex- 
empts anchors and cables from the policy, unless lost by stress of wea- 
ther. The maxim “noscitur a sociis’’ then applies. 

Moreover, if this clause had been designed as a limitation of the 
perils mentioned in the policy, why should the Jreakuge of an engine 
be connected with the bursting of a boiler, so as to exempt the com- 
pany from responsibility in either case, whether the loss was total or 
partial? The bursting of a boiler might in many instances produce a 
total lass, and would;I apprehend, in most cases produce a technical 
total loss ; whereas the breaking of an engine from mere internal de- 
fects or mismanagement, could never produce a total loss. The break- 
ing of an engine per seis nota loss insured against, it must be occa- 
sioned by some of the perils insured against to bring it within the 
policy. The explosion of a boiler is a peril insured against. To say 
then that the explosion of a boiler unless produced by external violence 
shall not make the underwriters liable for the consequences of that 
explosion, though a total destruction of the boat is produced, is well 
enough, if such were the intent and understanding of the parties. 
But to say further that the breaking of an engine, unless occasioned by 
external violence, shall not be paid for ina case of total or partial 
loss, seems to have no connection whatever with the previous propo- 
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sition, if we understand that proposition to be designed as a limitation 
upon the risks specified in the general clause, usually appropriated to 


| that subject. 


We understand then the exemption of the boilers and engine, as lim- 
ited in cases of partial loss. The clause would then read ‘the assur- 
ers are not liable for any partial loss or particular ayerage, unless such 
loss or average shall amount to ten per cent., nor in case of partial 


losses shall they be liable for the bursting of boilers or the breaking of 


engines, unless occasioned by external violence.”” Where there is a total 
loss in a valued policy, all questions in relation to cables, anchors, par- 
tial losses, &c., are excluded. The assured look to their policy, and 
enquire only whether the loss has been occasioned by a peril insured 
against. Upon this construction, if the boat were totally destroyed, the 
assurers would have been liable to the amount insured, including boilers 
and engine. 

A difficulty however arises under this construction, in ascertaining a 
technical total loss, so as to authorize an abandonment. A technical 
total loss, is where the damage sustained exceeds the moiety of the 
value of the thing insured. The question then arises, whether in esti- 
mating the amount of loss, the engine and boilers must be included in 
the estimate. It has been before observed that the underwriters are 
not responsible for a partial loss, occasioned by the breaking of engines 
or bursting of boilers; and therefore, if in ascertaining a technical 
total loss, for the purpose of abandonment, the value of the engine and 
boilers is taken into the estimate, the underwriters are thereby made 
indirectly responsible for a partial loss, against which their contract 
protected them. The engine and boilers then, where they are injured 
by any cause other than external violence, must be excluded from the 
estimate. It is like the case of a policy in which there are memoran- 
dum articles, that is a portion of a cargo, for any deterioration of which 
the underwriters are not responsible, except in the event of their 
total destruction. In ascertaining whether a total technical loss can 
be claimed, all injury to the memorandum articles is excluded from 
the estimate. Marcadier vs. Chesapeake Insurance Company, 8 
Cranch, 39. 

It is contended however, that the exploded boiler alone is to be ex- 
empted from the policy, and that the other two boilers which were 
thrown overboard by the explosion, and the engine which was broken, 
are to be included in the estimate of loss. This is based upon the idea 
that the terms “external violence’ used in the policy, mean a violence 
external to the engine which breaks, or the boiler which bursts. This 
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interpretation of the words “external violence’? seems rather too re- 


fined; for if this be their true import, might there not be some plausible . 


ground for the idea, that the bursting of a boiler always is produced, 
at least remotely, by some external violence, such as the intensity of 
heat in the furnace? We suppose the external violence mentioned, 
means a violence external to the boat, such as striking a log, rock or 
sandbar, or collision with another boat. In this case the injury to the 
boilers and engine was not, as it is admitted, occasioned by a violence 
external to the boat, and therefore they should be excluded from the 
computation of a total technical loss. . 

We do not advert particularly to the instructions in this case, as 
we believe most of them involve the same questions which we have 
already considered. Those which relate to the question of negligence, 
have been considered and determined by this court in the case of the 
St. Louis Insurance company vs. Glasgow, Shaw & Larkin, 8 Mo. 
Rep. 713. 

In relation to the propriety of charging the Insurance Company 
with the expense of bringing the boat up to St. Louis, we see no objec- 
tion to the instruction of the circuit court on this point. If the cost 
of towing the boat were increased by the fact of her having a full cargo 
aboard, the underwriters were not responsible for such increased ex- 
pense. We do not recollect that there was any evidence to show how 
this was, if there were any it would be proper for the jury to make 
such discrimination. 

The other judges concurring, the judgment is reversed, and the 
cause remanded. 





THE ST. LOUIS PERPETUAL INSURANCE COMPANY vs. HYAM H. COHEN. 


1, It is the duty of the appellant to show by the record that errer had been committed. 
And if a record be susceptive of two interpretations, that will be given which will 
sustain the judgment of the inferior court. 


2. Sworn copies of written instruments are admissible, when the originals are beyond the 
jurisdiction of the court. 


3. A certificate of deposit to “S. B, Knapp, Cashier,” although the funds deposited be 
shewn to belong to the Bank of which he was cashier, may be transferred by Knapp. 
And when transferred, even in bad faith by Knapp, if they come in the hands of an 
innocent holder, he will hold them against the Bank. 
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4. A toreign corporation may be sued in the courts of this State by attachment. 


5. A corporation may be summoned as a garnishee, and its answer be verified as in chan- 
cery. 


6. A garnishee can take no advantage of any error in the proceedings against the defend- 
ant, if the court have jurisdiction of the cause. 


APPEAL from St. Louis Court of Common Pleas. 


Gamsite & Bares, for Appellants. 


POINTS AND AUTHORITIES. 


1. The court erred in admitting the copies of instruments annexed 
to the deposition of Jones. There was no evidence offered of any 
thing to prevent the production of the originals. 

2. The court erred in permitting the plaintiff to read in evidence the 
record from New York; and this error is not cured by the court after- 
wards on the plaintiff’s motion, telling the jury that the record was not 
before them. 

3. The court erred in giving to the jury instructions that were di- 
rectly contrary to each other, and which were calculated to mislead 
the jury. 

4. The burden of proving the right of the defendant (the Mineral 
Point Bank) to the effects attached, at the time they were attached, 
rests upon the plaintiff, as is asserted in the 2d instruction given for 
the garnishee, and is not to be presumed, as is asserted in the 8th in- 
struction given for the plaintiff. Scott & Rule vs. Hill & McGunnegle, 
3rd Mo. Rep. 88. 

5. The form in which the certificates of deposit were issued, being 
to the order of Knapp, Cashier, did not of itself, nor even accompa- 
nied by the fact, that the Bank or its agents had possession of the cer- 
tificates, constitute the Bank the creditor of the garnishee without 
proof of other facts; and especially with the admission that the money 
deposited was not previous to the deposit, the money of the Bank, as in 
the defendant’s third instruction, is supposed. Even if the funds de- 
posited actually belonged to the Bank, that fact could only give to the 
Bank an eguztable not legal title to the certificates; and attachment 
being “‘stricti legis,’ an equity is not attachable. 

6. The funds of Samuel B. Knapp, as an individual, did not by the 


mere act of deposit to the credit of the owner, the Cashier of the Bank, 
27 
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become the property of the Bank, as is asserted in plaintiff’s 6th 
instruction. 

7. The attachment in this case did not cover any indebtedness of 
the garnishee to the Mineral Point Bank, which might have arisen by 
the Bank becoming the owner of the certificates of deposit, after the 
attachment was levied; and moreover such case was not embraced 
in the issue, and therefore plaintiff’s seventh instruction should 
not have been given. Rev. Code of 1835, p. 77, last clause of sec. 6. 

8. If the funds deposited, and the certificates of deposit had been 
the property of the bank, still if by the laws of Wisconsin, where the 
bank was located, the certificates and the rights evidenced thereby 


had become vested in receivers appointed under the laws of that ter- . 


ritory, before the attachment in this case was levied, and such re- 
ceivers there had the lawful and rightful possession of the certificates, 
the issue should have been found for the garnishee. Story’s Conflict of 
Laws. 

9. The court ought to have granted a new trial. The evidence upon 
the subject of the ownership of the certificates of deposit, is all on one 
side, being all given by the plaintiff; and that evidence instead of show- 
ing the bank to be the owner at the time of the attachment, shows that 
they were passed to Brooks. 

10. The court should have discharged the garnishee, not withstanding 
the verdict, or should have arrested the judgment, which in this case is 
the same thing. This point turns on the effect of the judgment recov- 
ered by Little & Co. in New York, which is set up in the answer and 
not denied. 

11. The court erred in admitting parol evidence and in refusing to 
strike it out of the deposition of the appointment of receivers or trus- 
tees of the bank. 

12. The defendant being a corporation aggregate, existing in a foreign 
jurisdiction, is not sueable here by attachment. 16 John. Rep. p. 6; 
McQueen vs. Middletown Manufacturing Company. 

13. Moreover, at the time of the bringing of this suit, the said bank 
was defunct, and not capable of being made a defendant, so as to war- 
rant a proceeding against a garnishee. 

14. The St. Louis Perpetual Insurance Company being a corporation 
aggregate, is not liable to be made, and is legally incapable of being a 
garnishee under our attachment law. It cannot be summoned except in 
the particular way pointed out by law. See R. C. title, Corporation. 
It cannot answer on oath, as required by the act; and if it refuse, can- 
not be compelled to answer at all. 
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Geysr, for Appellee. 


POINTS AND AUTHORITIES. 


1. The question attempted to be raised by the appellant, whether a 
corporation aggregate can be sued as defendant, or summoned as gar- 
nishee in attachment, is not presented by the record in this case. The 
appeal does not bring up for review the record and proceedings in the 
principal action. A garnishee cannot take advantage of irregularity in 
the proceedings between the parties to the action. 6 Porter’s (Ala.) 
Rep. 265; 5th Alabama Rep. N. S. 414. No question was made in the 
court below, involving the question of liability of the defendant to the 
proceedings by attachment, except in overruling the motion of a stran- 
ger, and even that decision was not excepted to; and therefore that de- 
cision is not the subject of review. Butcher vs. Keil et al., lst Mo. 
Rep. 187; Swearingen vs. Newman, Adm’r 4 ib. 456. 

There was no plea to the jurisdiction of the court, and no claim to 
exemption by the garnishee in the court below, until after submission 
to answer and a verdict for the plaintiff, which was too late. Again: 
It does not appear that either the defendant or garnishee was a corpo- 
ration aggregate, foreign or domestic; and if it did, there is no assign- 
ment of error on the decision of the court, in respect to the liability of 
the defendant or garnishee as a corporation to attachment or garnish- 
ment. 

2. Even if the record and assignment of error shall be understood to 
bring up the question of the liability of a foreign corporation to attach- 
ment, or of a domestic corporation to garnishment, the judgment against 
the garnishee cannot for that cause be reversed. A foreign corporation 
is liable to be sued in any State, where service of process can be made 
upon it or its property according to the laws of such State. Lebby vs. 
Hodedon, 9th New Hamp. Rep: 394. An attachment may be levied 
on its property found in the State. Bushel vs. Commercial Insurance 
Company, 15th Sergt. & R. 173; Knox vs. Protection Insurance Com- 
pany, 9th Conn. Rep. 430. A corporation, foreign or domestic, may be 
held as trustee or guardian. 9 N. H. Rep. 394-9; Com. Rep. 430. 
If the law requires the garnishee to answer on oath, a corporation gar- 
nishee verifies its answer by the corporate seal. Callahan ys. Hallo- 
well, 2d Bay, 10. 

3. The first assignment of error is the admission of incompetent evi- 
dence offered by the appellant, an error of which the appellant cannot 
complain. The ruling of the court below in the admission of evidence, 
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offered by the appellee, is not assigned for error, and consequently not 
subject to review. 

4. It does not appear by the record that any incompetent evidence 
was given on the part of the appellee. The record of the court in New 
York was exhibited by the garnishee ia his answer to part thereof, and 
properly read to show the time of the commencement of the suit; and 
this is all the effect given to it, as will be seen by the instructions given 
to the jury. What the witnesses say of the appointment of receivers, 
is merely an explanation of the nature of the possession of the certifi- 
cates, and negatives any presumption that might otherwise arise that 
they claimed in their own right. It is not an attempt to prove their 
authority, or the contents of a commission or other writing. It does 
not even appear that there was any written or record evidence of the 
appointment, a fact which, if it existed, the objecting party was bound 
to show. That part of the evidence objected to which describes the 
certificates seen in possession of the receivers, was clearly competent: 
it was not evidence, nor offered as evidence of the contents of a wri- 
ting, or its purport or effect, but of description, for the purpose of iden- 
tifying them. As to the copy of the agreement appended to the depo- 
sition, ii was clearly admissible as secondary evidence, it appearing 
that neither the original nor its keeper was or is within the power of the 
plaintiff, or within the reach of the process of the court. 

5. The objections to evidence in the court below were too general. 
“Where an objection is made to the introduction of evidence, the bill 
of exceptions should state the specific grounds upon which the objec- 
tion is made; for unless the party points out the specific objections in 
the circuit court, and the bill of exceptions shows what those objections 
were, the case may be decided in one point in the circuit court and re- 
versed on unother in the supreme court.” Fields vs. Hunter, 8th Mo. 
Rep. 128. The rule which requires the specification of the objections, 
applies with great force to cases where particulars might be supplied. 

6. The second assignment of error is too general and indefinite to be 
available to the plaintiff. It alledges misdirection generally, without 
any reference to the instruction complained of, and upon the supposi- 
tion that instructions were given at the request of both parties, the as- 
signment of error comprehends both, without cistinetion, or neither. 

1. It does not appear that any instructions prayed for by the plain- 
tiff, and given, were excepted to in such manner as to make the error 
(if any) therein available to the plaintiff. The bill of exceptions shows 

that the instructions, eight in number, were excepted to, and the ex- 
ception both overruled and allowed. Thus the exception destroys it- 
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self, and is of no avail. Nothing can be intended in favor of the party 
excepting. Where a bill of exceptions is doubtful and ambiguous, the 
court will not intend any thing for the benefit of the party whose duty 
it was to make the matter plain. Collins vs. Bowmer, 2d Mo. Rep. 158. 
The interpretation of the bill of exceptions, most favorable to the ap- 
pellant, would be that the three last of the eight instructions were re- 
fused, and the five first given. This may be inferred, if any intend- 
ment is allowed from what follows the exceptions in the bill. 

8. Mere misdirection, or admission, of incompetent testimony, is not 
of itself sufficient to authorize the reversal of the judgment, if upon 
the whole case it appears to have been given for the right party. New- 
man vs. Lawless, 6 Mo. Rep. 301; Neal vs. McKinstry, 7 Mo. Rep. 
128; Finney et al. vs. Allen, 7 Mo. Rep. 416; Vaulx vs. Campbell, 8th 
Mo. Rep. 224. This acknowledged principle applied to the case at bar 
will affirm the judgment. 

9. The decisions of the court in giving and refusing instructions 
were substantially correct, and the verdict and judgment according to 
the merits of the case. That the funds deposited were at the time of 
the deposit the property of the defendant in the action, is established by 
the evidence and found by the jury: that they continued to be the 
property of defendant, is determined by the law of the case awd the 
facts in evidence. 

First, The fact that the funds when deposited were the property of 
the defendant, is evidence that they continued such, unless the contra- 
ry be shown. The case of Scott & Rule vs. Hill & McGunnegle, 3d 
Mo. Rep. 88, was decided by a divided court, and the weight of rea- 
soning is decidedly with the dissenting judge. The opinion is by its 
terms applicable only to negotiable instruments. In the case at bar, 
there is ro such instrument. It is properly not transferable, except 
by delivery, or by a transfer on the books of the defendant as equiva- 
lent to a delivery. 

Second, Assuming that this case is within the principle of the case of 
Scott & Rule vs Hill & McGunnegle, it is sufficient to show that the 
possession was in persons claiming to hold for the defendant and not in 
their own right, especially when according to the facts appearing they 
could have no right to hold. If the garnishee intended to affirm that 
the possession divested the title of the defendant, it was incumbent on 
it to prove that the receivers were duly appointed such. 

Third, The receivers had no authority under their appointment to 
transfer the funds, or bargain with others touching them; and if they 
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had, they did not make any valid transfer until after the attachment 
levied. 

Fourth, Even if a complete record of the appointment of the re- 
ceivers, and a compliance of the law on their part may be presumed 
under the state of the case, still there was no transfer of property in 
this State as against an attaching creditor. The effect of the proceed- 
ing under the law of Wisconsin, is the same as that of a commission in 
bankruptcy and an assignment under bankrupt laws, in which the at- 
tachment has priority. 2 Kent’s Com. 404; Blake vs. Williams, 6 Pick. 
284; Oliver vs. Town, 14 Martin, La. Rep.; 6 Binney, 353; Robinson 
vs. Crowder, 4 McCabe, 519. See also Story’s Conflict of Laws. 

10. There was no motion for a judgment non obstante veredicto to 
be overruled, and therefore there is no ground for the assignment of 
error which complains of the overruling such motion. The motion to 
discharge the garnishee and in arrest of judgment are equivalent, and 
raise the same questions, and bring under review the same part of the 
record and facts admitted and found. In denying these motions there 
isnoerror. The allegations and interrogatories are sufficient in law. 
The pleadings admit the judgment in New York, which being in an ac- 
tion commenced after the attachment levied, is no bar to the recovery 
against the garnishee. The verdict determines that the funds were at 
the time of the attachment levied, the property of the defendant and 
the value thereof. The record, therefore, warrants the judgment. 
Whether a foreign corporation can be sued in attachment, or a domes- 
tic corporation summoned as garnishee, is not a question involved in 
either motion; and if it had been, was correctly decided for the rea» 
sons and upon the authorities above given and referred to. 

11. The merits being with the plaintiff below, as already shown, 
there is no pretence for a new trial, and the motion of the appellant was 
properly overruled. 


Crocxetr & Brices, for Appellee. 
POINTS AND AUTHORITIES. 


1. There is no proof that receivers were ever legally appointed by 
any competent tribunal in Wisconsin, to wind up the affairs of the Min- 
eral Point Bank. 

2. That if receivers were legally appointed by the authorities of Wis- 
consin, prior to the garnishment, and as such the receivers had the cus- 
tody of the certificates of deposit, nevertheless the fund which was due 
upon the certificates, being found in this State, and subject to our laws, 
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was liable to attachment by creditors of the bank, not citizens of Wis- 
consin. Ogden vs. Saunders, 12 Wheaton, 358, &c. 

3. That although upon their face the certificates were payable, on 
their return to the office of the garnishee, the fund was liable to attach- 
ment in the hands of the garnishee, notwithstanding the attaching 
creditor had not the custody of the certificates, and though they may 
never be returned. If this be not the law, no fund can be reached by 


attachment, where the garnishee has an outstanding obligation for the 
debt. 


4. That although the money which was deposited by Knapp, and for 
which the garnishee issued certificates of deposit to him as cashier of 
the Mineral Point Bank, may not before the deposite, have belonged to 
the Bank, yet when deposited by Knapp, to his own credit as cashier, 
it became the property of the Bank, so as to create the relation of 
debtor and creditor between the garnishee and the Bank. 

5. That Cohen, by his attachment, acquired a lien upon the fund from 
the date of the service of the garnishment, and that no subsequent 
transfer by the Bank, its officers or agents, of the certificates of depos- 
it, can impair this lein, and especially as the certificates were payable 
tn currency and therefore not negotiable, on a footing with bills of ex- 
ciange. Farwell vs. Kennett, 7 Mo. Rep. 595. 

6. That Colien’s lien having attached, the transfer of the certifi- 
cates to Brooks, conferred no title, and having no title, his subsequent 
recovery of a judgment in New York, against the garnishee, does not 
operate a divesture of Colien’s lien, and consequently the judgment 
in New York, isno bar to Cohen’s recovery. 13th Pickering 511; 
Sargeant on Attachment 145; Embree & Collins vs. Hanna, 5 John. 101. 


7. That at the date of the garnishment, Brooks had acquired no title 
to the certificates: 


First, Because there is no proof that the receivers, (so called) 
and under whom Brooks claims, had any legal authority to make the 
transfer. 

Second, Because at the date of the garnishment there being three 
Receivers, only one of them had made the transfer to Brooks, subject 
to the ratification of the other two, and these two so far from ratifying, 
repudiated and annulled the contract, and subsequently—long after the 
garnishment—entered into a new contract with Brooks. 


Third, Because at the date of the garnishment, only one of the Re- 
ceivers had made the transfer to Brooks, and their powers, if they had 
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any, being joint, less than a majority could perform no act to bind the 
assets of the Bank. 

Fourth, Because the proof shows that the transfer from Banks, one 
of the receivers, to Brooks, was made subject to the ratification of 
the other two, and at the date of this garnishment, this ratification 
had not only not been made, but they had actually disaffirmed the 
contract. 

8th. That whether the fund at the date of the garnishment, was the 
property of the Bank, or had become the property of Brooks, was a 
question of fact for the jury, who found the issue in favor of Cohen, 
and the court will not now disturb the verdict, unless plainly against 
the weight of evidence, which it is not. 

9. That the statement of Jones & Bequette, two of the witnesses, as 
tothe appointment of receivers, cannot be objected to by the garnishee 
now : 

First, Because it does not appear in proof that the appointment was 
made in writing or of record. 

Second, Because these statements were made by way of inducement 
and explanation only. 

Third, Because this portion of the evidence did not tend to the ben- 
efit of Cohen, or to the injury of the garnishee;-on the contrary a 
chief branch of the garnishee’s defence were based exclusively upon 
these statements. 

10th. That the copies of the contracts annexed to the deposition of 
Jones, were improperly admitted in evidence. 

First, Because the originals were properly in the custody of the 
witness, and so far as the proof shows, were his private papers, of 
which he was entitled to retain the custody. 

Second, Because the witness was out of this State, beyond the reach 
of the process of our courts, and therefore could not be compelled to 
produce the originals, upon ‘“ supana duces tecum.” Boone vs. 
Dyke’s legatees, 3 Mon. R. 532; Bailey vs. Johnson 9 Cowen 115; 


May’s Adm’r vs. May, 1 Porter Rep. 229; United States v. Reyburn, 


Peters Rep. 352; 13 John. Rep. 58. 

11th. That the certificates having been accurately described in the 
answer of the garnishee and their existence admitted, it was compe- 
tent for the witness Jones, to speak of them for the purpose of identi- 
fying them, and by way of inducement, without producing them, and 
especially as the answer of the garnishee shows that they were not in 
the power of the party. 
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Scott, J. delivered the opinion of the court. 


Cohen, the appellee, brought suit against the President, Directors, 


and Company of the Bank of Mineral Point, and summoned the St. 
Louis Perpetual Insurance Company, the appellant, as garnishee. 
The service of the garnishment was made onthe 24th Nov. 1841. To 
the usual interrogatories, the Insurance Company filed the follow- 
ing answers: This garnishee for answer to the allegations of the 
plaintiff says, that at the time this garnishee was summoned in this 
case, this garnishee had not, nor has it since, nor has it now in its pos- 
session, custody or charge, any lands or tenements, goods or chattels, 
moneys, credits or effects, belonging to the said defendant; nor has it 
since been, nor is it now indebted to the said defendant, in any amount 
whatever, except as may be hereafter in this answer stated. This gar- 
nishee to the first interrogatory answers: That at the time the gar- 
nishee was summoned in this case, it had no lands or tenements, goods 
or chattels, rights, moneys, credits or effects in its possession, custody 
or charge, belonging the defendant, nor has it at any time since had. 
To the second and third interrogatories, this garnishee answers: That 
at the time it was summoned in this case, it was not indebted to the 
said defendant in any sum of money, nor has it since been, nor was it, 
nor has it since been bound to the defendant in any contract for the 
payment of any sum of money not yet due, except as hereinafter stated. 
This garnishee says, that on the seventeenth day of May, in the year 
eighteen hundred and forty-one, Samuel B. Knapp, who was then cash- 
ier of the Bank of Mineral Point, deposited with this garnishee the 
sum of nine thousand two hundred dollars, and received from this gar- 
nishee five certificates of deposit; one for five thousand dollars, one 
for one thousand:dollars, one for eleven hundred dollars, one for twelve 
hundred dollars, and one for nine hundred dollars, all dated the said 
seventeenth day of May at St. Louis, in each of which it was certi- 
fied that S. B. Knapp, Cashier, had deposited in the office of this 
garnishee, the sum in each certificate specified, to the credit of S. B. 
Knapp, cashier, payable to his order on the return of that. certificate ; 
that for five thousand dollars being payable one month after date, and 
all the others payable one day after date. “One of which said cerizfi- 
cates is payable in Kentucky bank notes, and all the others are 
payable in current bank notes.”? This garnishee further answers, 
that since the above mentioned certificates were given, they have been 
negotiated as this garnishee has been notified, and they are now held 
by a firm in the city of New York, but this garnishee is not informed 
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who was the owner of the said certificates, atthe time this garnishee 
was summoned in this case. This garnishee leaves this question to be 
decided by the proper tribunal, whether the money thus deposited is 
subject to the attachment in this case, and requires the proof of all the 
facts which will authorize a judgment to be entered against this gar- 
nishee. This garnishee states, “that the certificates before mentioned, 
have been presented at the office of this garnishee for payment, by the 
agents of the firm of Jacob Little & Co. in New York, and payment 
was refused by this garnishee, because of the pendency of the attach- 
ment in this suit, and the said Little & Co. have commenced a suit 
thereon in the city of New York, against this garnishee, and have at- 
tached the funds of this garnishee in that city, to the amount of said 
certificates;” and afterwards on leave filed the following additional 
answer: “This garnishee further answering tle said interrogatories 
and allegations says, that since the filing of its original answer in this 
cause, the suit which at that time was pending against this garnishee, 
and mentioned in said answer as pending against it in the city of New 
York, in the name of Jacob Little & Co. that is, Jacob Little & Ed- 
ward Little, has been prosecuted to final judgment, and such proceed- 
ings were therein had, in the supreme court of judicature of the peo- 
ple of the State of New York, that final judgment was rendered in 
said court against this garnishee in the said suit, for the sum of ten 
thousand nine hundred and seventy-nine dollars and sixty cents, in- 
cluding the damages, costs and charges, which appears by the revord 
of the said suit remaining in the said supreme court, an exemplification 
of which is herewith exhibited, whereby it appears that said judgment 
for the amount aforesaid, was signed on the ninth day of May, in the 
year 1844. 

Afterwards a jury was sworn and the following deposition was read 
on the part of the plaintiff: David Walter Jones, of lawful age, be- 
ing sworn and examined on the part of the plaintiff, deposeth and saith: 
“I know James W. Doughty, the plaintiff. I was at one time an officer 
of the Mineral Point Bank, was President of the Mineral Point Bank, 
for about two years previous to December, 1840—in December 1840, 
I sold my stock in said bank, and ceased to have any further control as 
an officer of said bank. I however transacted business for Samuel B. 
Knapp, then cashier of said bank, during the winter of 1840 and 1841. 
Chief Justice Dunn, appointed Paschall Bequette, John Dunn and Wil- 
liam H. Banks, as trustees or receivers, to wind up the affairs of the 
bank. On or about the 24th of September, 1841, I was present with 
two of the receivers, namely Bequette and Banks, when they entered 
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into an arrangement or compromise with Samuel B. Knapp. They, the 
receivers, had in their possession at that time five certificates of special 
deposit of the St. Louis Perpetual Insurance Company, dated 17th of 
May, 1841,—the deposites were made by Samuel B. Knapp, cashier, to 
the credit of himself. One for nine hundred dollars, one for one thou- 
sand dollars, one for eleven hnndred dollars, one for twelve hundred 
dollars; amounting in the aggregate to four thousand and two hundred 
dollars, which four were payable one day after date, and one for five 
thousand dollars, payable one month after date, all of them signed J. 
Smith Homans, cashier of the St. Louis Perpetual Insurance Company, 
numbered 354, to 358, inclusive. Knapp was present and claimed 
these certificates as his property, the receivers at the same time claimed 
them as the property of the bank; he Knapp and the receivers, then 
entered into an arrangement in my presence, by which Knapp was to 
have the certificates before described, on his giving approved security 
to the receivers, for the payment of seventy thousand dollars and up- 
wards, of the bills of the bank of Mineral Point, or of the indebtedness 
of the bank, for which Knapp was, or pretented to be, individually 
responsible, within six months from the date of agreement. I dont 
know whether Knapp gave the security, but Banks, one of the receivers; 
told me while we were in Rochester, that he had settled the difficulty 
with Brooks, and Banks also told me that Brooks had got possession of 
the certificates. The said certificates were held by the receivers on 
the 24th September, 1841, as the property of the bank, and were re- 
tained as such property, until the arrangement with Brooks, which took 
place in October, 1841. I do not know where the certificates are now, 
nor do I know of any person claiming them or having possession of 
them at this time. I know nothing further in relation to the matter, 
save what is contained in the article of agreement, and transfer or 
ratification of a former transfer, entered into on the 25th February, A. 
D. 1843, by and between Paschall Bequette and John Dunn, two of the 
receivers aforesaid, and Samuel B. Knapp, as agent of Lewis Brooks, 
duplicates of which are now in my possession, and copies of which I 
herewith submit as part of my testimony, marked A and B, and having 
my signature thereon.—D. Walter Jones. 

‘‘Article of agreement made and entered into this 25th of February, 
A. D. 1842, by and between Paschall Bequette and John Dunn, re- 
ceivers of the bank of Mineral Point, of the one part, and Lewis 
Brooks, by Samuel B. Knapp, his agent, of the other part; witnesseth, 
that whereas there was an arrangement entered into between the said 
Lewis Brooks and William H. Banks, one of the receivers of the bank 
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of Mineral Point, at Rochester, in the State of New York, in the month 
of October, A. D. 1841, touching certain assets of the Bank of Min- 
eral Point, which said arrangement was partially set aside by said Wil- 
liam H. Banks and Paschall Bequette, two of the receivers of the bank 
of Mineral Point at Mineral Point, Wisconsin, in the month of March, 
A. D. 1842, by which certain assets of the bank of Mineral Point, 
were surrendered to the said Brooks, on his payment to the said re- 
ceivers of a certain amount of the notes or bills of the bank of Mineral 
Point; and whereas it was left optional with said Brooks to appropriate 
the proceeds of twenty-nine hundred pigs of lead, in the hands of Augus- 
tus Overhill & Co. and eleven internal improvement bonds of the State 
of Illinois, in the hands of Messrs. Nevins, Townsend & Co. of New York, 
in exchange for certain certificates of deposit of the Perpetual Insu- 
rance Company of St. Louis, Missouri, to correspond in amount with 
the sum received from the said Lead and State bonds. Now these 
presents witnesseth,—That the said receivers do surrender unto the 
said Brooks, the said certificates of deposit, the said twenty-nine hun- 
dred pigs of lead, and the said internal improvement bonds of the State 
of Illinois, to have, hold, use, possess and enjoy, in-his own right and 
for his own benefit, without any recourse whatever, on them the said 
receivers, or the said bank of Mineral Point, in any shape whatever, 
and the said receivers agree to execute a release to that effect, so far 
as affects the twenty-nine hundred pigs of lead: and the said Brooks 
agrees on his part to pay the said receivers on the signing thereof, the 
sum of twenty-five hundred ($2500) dollars, in par funds of the city 
of Rochester and State of New York, and further to forego all claims 
that he may have on the said receivers or the said Minnie of Mineral 
Point, for any warranty or guaranty given by them or any of them to 
him at any time whatever, or for any other promise to save him harm- 
less on certain drafts drawn by G. W. & J. Atchison, in favor of Sam- 
uel B. Knapp, and endorsed by said Knapp to the said Brooks, and 
White & Smith; the said receivers on their part, so far as they or the 
said bank of Mineral Point is concerned, releasing the said Brooks and 
the said White and Smith, from any liability as endorsers on said drafts. 
The said Brooks further agrees, and by these presents guaranties, that 
inasmuch as White & Smith, of St. Louis, being the holders of a pack- 
age of bank notes of the bank of Mineral Point, and belonging to the 
said bank of Mineral Point, and which package, containining about 
nineteen thousand ($19,000) dollars, said: Brooks has ordered said 
White & Smith, to-pay or hand over to the said receivers of the bank 
of Mineral Point, compliance with which order was refused by White 





a en) ee ee, a ee eo) 


—_—a_ | 


aa 

















































OCTOBER TERM, 1845. 





The St. Louis Perpetual Insurance Company vs. Hyam H. Cohen. 





& Smith, on the ground of liability as endorsers of said Brooks, on cer- 
tain drafts drawn by G. W. & J. Atchison,—now the said Brooks stipu- 
lates and agrees that he holds himself bound to stand between White & 
Smith and all liability incurred by them as endorsers for him, and all 
liability of whatever nature incurred by said White & Smith for him, 
shielding them fully from all or any payment on such liabilities, and said 
Brooks pledges himself, that he wiil truly, dona fidely, and in good faith, 
Jend all reasonable assistance to said receivers in procuring the deliv- 
ery of said package of bank notes, and guaranty the receipt by said re- 
ceivers of said bank notes, so far as his own act may be an obstacle in 
the way of receiving the same. The said parties hereby ratify and con- 
firm all the parts of the arrangements and settlememts made by the said 
receivers and the said Brooks at Mineral Point, so far as the same do 
not contravene any of the provisions of these presents, and the said 
parties do make and design to make, these presents a full and complete 
settlement of all matters between them of whatever nature. In wit- 
ness whereof, we have hereunto and to a duplicate of these presents, 
set our hands the day and year first above written, Paschall Bequette, 
Jno..Dunn, receivers, M. Point bank, Samuel B. Knapp, agent for E. 
Brooks.” 

‘‘For value received, we do hereby relinquish in favor of Lewis 
Brooks, and do ratify and confirm to him the transfer made by William 
H. Banks, acting receiver of the bank of Mineral Point, all our rights 
and interests to certain certificates of deposit issued by the Perpetual 
Insurance Company of St. Louis, Missouri, and dated the day of 
May, A. D. 184 , amounting to nine thousand two hundred ($9,200) 
dollars, and on which suits by attachment have been commenced by 
Messrs. Jacob Little & Co., of New York, against said Perpetual Insu- 
rance Co.of St. Louis, Mo., which suits are now pending in the courts 
of New York; and we also transfer and assign for value received, all 
our right and interest in eleven internal improvement bonds of the 
State of Illinois, heretofore claimed by us, in the hands of Messrs. Ne- 
vins, Townsend & Co. of New York; and we do also transfer and as- 
sign for value received, all our right and claim to twenty-nine hundred 
(2,900) pigs of lead, or the proceeds thereof, shipped by G. W. & J. 
Atchison, to Augustus Overhill & Co., assigned to Samuel B. Knapp, 
and heretofore claimed by us, the property of the proceeds thereof be- 
ing now in the court of chancery in the State of New York, hereby 
completely and irrevocably vesting in said Lewis Brooks all our rights 
and interests in the premises above transferred and assigned, without 
any recourse on us or the bank of Mineral Point, in any shape what- 
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ever, Paschall Bequette, John Dunn, receivers Mineral Point bank. 
Mineral Point, Wisconsin, February 25th, 1843.” 

The plaintiff also read in evidence the following deposition of Pas- 
chall Bequette. ‘I don’t know James W. Doughty, the plaintiff. I 
was one of the receivers appointed by Chief Justice Dunn, to settle 
the affairs of the Mineral Point bank. I remember being present with 
another of the receivers, namely, William H. Banks, on or about the 
24th September, 1841. David W. Jones was present; we were ar- 
ranging the affairs of the bank; there were among other bank proper- 
ty, in the possession of William H. Banks, which we as receivers 
claimed as belonging to the bank, five certificates of deposit for a sum 
over nine thousand dollars, as well as I can recollect, they were given 
by the St. Louis Perpetual Insurance Company. Ido not recollect the 
exact amount or number, but to the best of my knowledge and recol- 
lection, they were the same certificates described by David W. Jones, 
in his deposition, which is now taken. On the day in question, Sainuel 
B. Knapp, the cashier of the Mineral Point bank, in the same conver- 
sation, claimed the certificates as his private property, which we op- 
posed. William H. Banks, the acting receiver, held the possession of 
said certificates, as the property of the bank, until some time in Octo- 
ber, 1841, when in accordance with the arrangement entered into pre- 
viously by Banks, (and which was referred to by David W. Jones, in 
his deposition, ) he, William H. Banks, transferred them to Lewis Brooks, 
uncle to Samuel B. Knapp, since which time I know nothing of them. 
I never individually held possession of the said certificates, but I am 
confident that William H. Banks, one of the receivers, had possession 
of them as the property of the Mineral Point bank, on or about the 24th 
September, 1841, and they continued in the possession of William H. 
Banks, until some time in October following—this to the best of my re- 
collection—the transfer by Banks to Brooks was afterwards ratified by 
the other receivers, I believe.’’ 

These depositions were taken in Wisconsin territory, and the gar- 
nishee objected to the reading of those parts of them in which mention 
is made of the appointment of receivers by Chief Justice Dunn, and that 
portion in which the witness speaks of the contents of the certificates of 
deposit. These objections were overruled. The garnishee also object- 
ed to the reading of the copy of the agreement, annexed to the first de- 
position, but this objection was not sustained. 

Shurlds, a witness introduced on the part of the plaintiff, testified as 
follows: “ That he was the cashier of the Bank of the State of Missouri, 
and that for a number of years he had been familiar with the course of 
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banking business. That he knew Samuel B. Knapp in 1840 & 1841, 
and that the said Knapp did business with the Bank of Missouri, to 
some extent previous to 1840, as cashier of the Bank of Mineral Point ; 
that said Bank declining in credit, the Bank of Missouri did no busi- 
ness with that Institution after the year 1840. That the cashier of a 
bank was the acting officer in making deposits in other banks, when 
such deposits are made, and in drawing checks or bills for the same. 
The general custom in banking is to sign the name of the cashier, in 
making a check, and to make it payable to the order of the cashier, 
when drawn in favor of another bank, of which he, the payee, is cash- 
ier. Ifa deposit is made by an individual, of course it is payable in 
his name or according to his direction. 1t is the custom of the Bank of 
Missouri, and of banks generally, to keep and enter in the books, the 
accounts between one bank and another, in the name and ‘style of the 
bank, and not in the name of the cashier. The printed checks of the 
Bank of Missouri, for the use of the customers, are addressed to the 
cashier of the Bank of the State of Missouri, though checks are fre- 
quently drawn by persons, addressed to the bank itself, without the 
word “‘cashier.”? When certificates of deposit or checks, or bills, are 
drawn by one bank in favor of another bank, they are usually drawn in 
the name of the cashier, to the order of the cashier of the other bank, 
and not in the corporate name of the bank itself. Witness being cross- 
examined by the counsel for garnishee, testified: The accounts of the 
Bank of Missouri with other banks, are not kept in the name of the 
cashier, but in the name of the bank itself, with which it has an ac- 
count ; that he knows of no instance of a check in favor of a bank 
being drawn, except in favor of the cashier, by name; one of the rea- 
sons, probably of this is, and the effect also to enable the cashier to 
endorse the paper and transfer it, without further authority of the bank 
or its directors. Checks between one bank and another are generally 
given to transfer funds, and for the liquidation of balances. Certifi- 
eates of deposit are not given between banks, for the transfer of funds 
nor for tie liquidation of balances. They generally contain on their 
face a stipulation for the presentation of the certificate itself, with the 
order of the person, or the persons, through whom the holder claims to 
be entitled to payment. I however seldom or never issued any certifi- 
cates of deposit, nor have I seen any issued by one bank, in favor of the 
cashier of another bank, for money deposited by the bank. The coun- 
sel for the plaintiff asked the witness at the close of the examination in 
chief, as a matter of skill and professional knowledge, what he would un- 
derstand to be the meaning of a paper or instrument expressed on its face 
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to be payable to S. B. Knapp, cashier, and whether it would be under- 
stood to mean that the instrument was payable to S. B. Knapp, in his 
official, or in his private capacity, or whether it would, as a technical 
matter, be taken decidedly either way, or might be taken both ways? 
To which question the counsel for the garnishee objected, and the ob- 
jection was sustained by the court, and the plaintiff excepted to the de- 
cision, and his exception was allowed. On re-examination of witness 
by plaintiff, witness stated as follows: “In negotiating or settling a balance 
between banks, I draw a check or bill of exchange in favor of the cash- 
ier. I-know of few instances of a certificate of deposit being asked 
for, or given for a deposit made by a bank ; it is wholly against the cus- 
tom of banks.” 

Loker, a witness for the plaintiff, testified as follows: “In 1841, and 
some time previous thereto, I was engaged in exchange business in St. 
Louis. Kentucky notes in the spring of 1841, were from two to three 
per cent. discount, and they were current, and also the notes of the 
Bank of Illinois. Currency was then in May, 1841, from 5 to 7 per 
cent. discount below specie; in November, 1841, current bank notes 
were three or four per cent, discount. Currency consisted then most- 
ly of Illinois, Indiana and Kentucky bank notes. 

“TI knew S. B. Knapp before the spring of 1841. Mineral Point mo- 
ney began to be discredited in the spring of 1841. He transacted bu- 
siness with me, as-cashier of the Mineral Point Bank. I am familiar 
with the custom of banks, in drawing checks, bills and certificates of 
deposit. Certificates of deposit are generally in the name of the cash- 
ier, when made by a bank; they are signed by the cashier or teller in 
his name as cashier, and when made payable to another bank, they are 
made payable to the cashier by name, and not to thé bank by its cor- 
porate name. The cashier of a bank is the acting money officer, and 
he deposits and checks in his own name, as cashier, the word “cashier”? 
being added to his name. I do not recollect an instance where a cash- 
ier of a bank made a deposit on his own acvount, and used the same 
official style, adding the title of cashier, as when doing it in his official 
capacity. I was clerk in the exchange office of S. H. Mudge & Co., 
in the spring of 1841, and S. B. Knapp had some transactions with 
Mudge & Co. that spring.” 

On cross-examination witness testified as follows: “I continued the 
same business, and am still teller in the exchange office of Clark & 
Brothers in St. Louis, who succeeded Mudge & Co. I never was a 
clerk, or otherwise employed in a bank. I never saw a certificate of 
deposit made by one bank in favor of another bank, to my recollection, 
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nor a certificate of deposit made by the cashier of one bank to the cash- 
ier of another bank. The account was kept in the office of Mudge & 
Co., in the name of Samuel B. Knapp, cashier; and I do not recolleet 
whether the account was entered in the books in the name of S. B. 
Knapp, with the full corporate name of the Bank of Mineral Point. 
When we know the cashier personally, we do not use the full name of 
the bank, in entering the account in the books, but if the cashier is not 
personally known, we enter the name of the bank. Mudge & Co. did 
business with three or four banks. There is no standing rule on the 
subject of keeping accounts with banks. Ido not recollect the names | 
of all the banks we kept an account with. One was the Cairo Bank, 
and the account was kept in the books, with the name of the cashier, 
and also the full name of the bank added. I believe another was a 
bank in Illinois. I do not recollect the other bank. I think the deposits 
were made and called for by these banks in the name of the cashiers, 
without the addition of the name of the bank. 

The garnishee read in evidence the following sections of an act con- 
cerning corporations, taken from the Rev. Laws of Wisconsin Territory : 

§ 2. All corporations whose charters shall expire by their own limi- 
tation, or shall be annulled by forfeiture or otherwise, shall neverthe- 
less be continued bodies corporate for the term of three years after such 
limitation or dissolution, for the purpose of prosecuting and defending 
suits by er against them, and of enabling them gradually to settle and 
close their concerns, to dispose of and convey their property, and 
to divide their capital stock; but not for the purpose of continuing the 
business, for which such corporations have been or may be established. 

§ 3. When the charter of any corporation shall expire, or be annul- 
led, as provided in the preceding section, the district court of the coun- 
ty in which such corporation may be, op application of any creditor of 
such corporation, or any stockholder or member thereof, may appoint one 
or more persons to be receivers or trustees of and for such corporation, 
to take charge of the estate and effects thereof, and to collect the 
debts and property due and belonging to the corporation, with power 
to prosecute and defend in the name of the corporation or otherwise, all 
such suits as may be necessary or proper for the purposes aforesaid, and 
to appoint an agent or agents under them, and to do all other acts 
which might be done by such corporation, if in being, that may be ne- 
cessary for the final settlement of the unfinished business of the cor- 
poration, and the powers of such receivers may be continued beyond 
the said three years, and as long as the court shall think necessary for 
the purposes oo 
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§ 4. The said court shall have jurisdiction in chancery of such ap- 
plication, and of all questions arising in the proceedings thereon, and 
may make such orders, injunctions and decrees thereon, as justice and 
equity may require. 


§ 5. The said receivers shall pay all debts due from the corporation, 


if the funds in their hands shall be sufficient therefor, and if not they 
shall distribute the same ratably among all the creditors, who shall 
prove their debts in the manner that shall be directed by any order or 
decree of the court for that purpose; and if there shall be any balance 
remaining after the payment of said debts, the receiver shall distribute 
and pay the same to and among those who shall be justly entitled there- 
to, as having been stockholders or members of the corporation, or their 
legal representatives. 

The garnishee asked the following instructions, the first five of which 
were given, and the remainder refused, to which an exception was 
taken : 

‘‘Jst. The issue which the jury is sworn to try, embraces nothing but 
the naked question, whether the property and funds mentioned in the 
answer of this garnishee, were or were not the property of the defend- 
ant, (the President, Directors and Company of the Bank of Mineral 
Point,) at the time said garnishee was summoned in this cause, and not 
before or after that time, 

2d. In the trial of this issue the burden of proof lies upon the plain- 
tiff, and unless it has been proved to the satisfaction of the jury, that 
at the time the garnishee was summoned in this cause the property 
and funds mentioned in the answer of this garnishee, were the pro- 
perty of the defendant, the jury ought to find the issue for the gar- 
nishee. 

3d. There is no testimony before the jury, proving or tending to 
prove any indebtedness of the garnishee to the defendant, or that the 
garnishee had-any property or funds in its possession, belonging to the 
defendant, except only the testimony touching the certificates of depo- 
sit, which have been mentioned in evidence. 

4th. As to said certificates of deposite, if the jury believe from the 
testimony that said certificates were made by this garnishee, in favor 
of, and delivered to Samuel B. Knapp, (whether with or without the 
word ‘‘eashier’”’ to his name,) and payable to him or his order, the 
said certificates ought not to be taken by jury as evidence of indebted- 
ness by the garnishee to the defendant, unless it also appear to the sat- 
isfaction of the jury, either that the said Knapp did, by endorsement or 
otherwise, order the contents of said certificates to be paid to said bank, 
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or that the funds deposited by said Knapp, and for which said certificates 
were given, did in fact belong tv the said bank. 

5th. Unless the jury believe from the testimony that funds deposited 
by Knapp with the St. Louis Perpetual Insurance Company, and for 
which the said certificates were given, did in fact, when deposited, be- 
long to the said bank of Mineral Point, they ought to find the issue for 
the garnishee. 

6th. Even if the jury believe from the testimony before them that the 
said certificates of deposit were the property of the defendant, the 
bank of Mineral Point, and in possession of said bank, its officers or 
servants, in the Territory of Wisconsin, where said bank was located, 
stillifthey also believe from the testimony that said certificates before 
the garnishee was summoned in this cause, were transferred to, and 
came to the possession, and under the charge of receivers or trustees 
of and for said bank, appointed under the laws of the territory of Wis- 
consin, to be by them collected, administered and disposed of accord- 
ing to the laws of said territory—then said certificates and the funds 
therein mentioned, were not subject to attachment in this action, and 
the issue ought to be found for the garnishee. 

7th. If the jury believe from the evidence, that the said certificates 
of deposit were on their face made payable only at the office of the 
garnishee, in the city of St. Louis, and payable there in a currency 
other than lawful money, then this garnishee was not subject to any 
action, either as garnishee at the suit of this plaintiff, or as defendant 
at the suit of any holder of said certificates, until the said certificates 
should be presented at the office where payable, and opportunity afford- 
ed this garnishee to redeem the same in currency according to con- 
tract.” . 

The plaintiff then asked the following instructions, the first six of 
which were given, and the remainder refused : 

Ist. If the jury belive from the evidence that the certificates of de- 
posit, or any of them, mentioned in the answer of the garnishee, were, 
on the day on which the garnishee was summoned in this cause, the 
property of the President, Directors and Company of the bank of Min- 
eral Point, the defendant, and were at said time unpaid, they will find 
that at said time the garnishee was indebted to said defendant, notwith- 
standing they may also find that said certificates were at said time in 
possession of receivers appointed by the judicial authorities of tle ter- 
ritory of Wisconsin, to be by said receivers held and disposed of accord- 
ing to the laws of Wisconsin. 
2d. That the transfer of said certificates by the judicial authorities 
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of Wisconsin to receivers there appointed, does not divest the title to 
said certificates out of the said bank of Mineral Point, so as to defeat 
the operation of this attachment to hold the garnishee as a debtor of the 
bank. 

3d. That if the jury believe from the evidence that Samuel B. 
Knapp deposited money or bank notes with the St. Louis Perpetual In- 
surance Company, before said Insurance Company was summoned as 
garnishee in this case, and that said Insurance Company issued certifi- 
cates of deposit therefor, payable in current bank notes or Kentucky 
bank notes, to the order of Samuel B. Knapp, cashier, and that said de- 
posit was made by said Knapp, not to his own credit as an individual, 
but in making said deposit he was acting in his official capacity, as 
cashier of the bank of Mineral Point, and the same said certificates 
were issued to him in his capacity of cashier, and if the said certificates 
at the time the said garnishee was summoned, continued to be in the 
custody and possession of the said bank, its officers or agents, not having 
been assigned or transferred for a valuable consideration, to any other 
person by said bank or its authorized agent; in that event the jury 
should find for the plaintiff, notwithstarding they shall also believe from 
the evidence, that the money or notes deposited by Knapp, with the 
said Insurance Company, were not before they were deposited, the 
property of said bank. 

4th. If the jury find for the plaintiff under the first instruction prayed 
by the plaintiff, the measure of their verdict will be the value of the certifi- 
cates of deposit in gold. and silver, after deducting from their amount 
such proportions as they believe from the evidence should be deducted 
to bring them to par with gold and silver. 

5th. In the trial of the issue before the jury, the matter of the judg- 
ment in the supreme court of New York, is not before them, and can- 
not properly enter into their consideration. 

6th. That whether these funds were the funds of the said bank, or the 
private funds of Samuel B. Knapp, before they were deposited with 
this garnishee, if they were deposited to the credit of the cashier of said 
bank, and not to the credit of Samuel B. Knapp, in his private individ- 
ual capacity, they thereby became the property of said bank, if they 
were not before; and if said certificates were in the possession of said 
bank, her agents or receivers as the property of the bank, at the time 
this attachment was levied and this garnishee summoned, the jury ought 
to find for the plaintiff. 

7th. If the jury believe from the evidence that said certificates of 
deposit were the property of said bank of Mineral Point, at the time 
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when this garnishee was summoned, or since that time, they are in- 
structed that no subsequent assignment, endorsement, or transfer of 
them, by said bank, her agents or receivers, to any other person could 
pass any title to such assignee, so as to defeat this attachment, and that 
even a payment of them by this garnishee, to such subsequent assignee, 
could be no discharge of the liability of the garnishee to this plaintiff, 


and no bar to recovery in this case. . 
Sth. If the jury believe the evidence show the certificates in question 


to have been the property of the bank aforesaid, on the 24th Septem- 
ber, 1841, or between that time and the Ist of October, 1841, they will 
presume said certificates so to have continued the property of the said 
bank until the conérary is distinctly made to appear from the evidence, 
and an actual legal and valid aud complete transfer is proved. 

The garnishee objected to the instructions given to the jury at the in- 
stance of the plaintiff. 

We have assumed that the last three instructions asked by the plain- 
tiff were refused, although it appears on the record that they were both 
given and refused. It is the duty of the party appealing to show by 
the record that error has been committed by the court below. The 
presumption is in favor of the correctness of the proceedings of that 
court, and if a record is susceptible of two interpretations, that will 
be given it which will sustain the judgment of the inferior court. 

The jury found a verdict for the plaintiff, and after an unsuccessfal 
motion for a new trial, and in arrest of judgment by the garnishee, 
judgment was entered on the verdict, from which the garnishee appeal- 
ed to this court. 

That the debt claimed by a plaintiff has been recovered by the 
process of attachment at the suit of another, has long been held to be 
. a good plea at the common law. 1st Lord Raymond 180; Ist Sal. 291. 
There is no contrariety of opinion on this subject in relation to debts 
which are not negotiable, nor as to bills of exchange negotiated after 
maturity. A difference of opinionis entertained as to bills of exchange 
or negotiable promissory notes, negotiated before they are due, and it 
is held by some, that debts evidenced by such securities, are not sub- 
ject to the process of attachment. Hull vs. Blake, 13th Mass. Rep. 
153; Merrian vs. Rundlette, 13th Fick. Rep. 511; Baylies vs. Houghi- 
ton & Co., 15 Ver. 626. In the case of Scott & Rule vs. Hill & 
McGunnegle, where the maker of a negotiable prommissory note, was 
summoned as a garnishee in a suit against the endorsee, the majority of 
the court held that the debt could not be subjected to the payment of 
the plaintiff’s demand, unless it was shown that the payee held the se- 
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curity at the time the process was served on the garnishee. An inno- 
cent holder of a bill of exchange, negotiated before maturity, is entitled 
to recover, and to shut out almost every equitable defence. This doc- 
trine is founded on the commercial policy of sustaining the credit and 
circulation of negotiable paper. But as tochoses in action or paper 
not negotiable, the assignee takes it subject to all the defences the 
maker may have against it before notice of the assignment. To the as- 
signee of choses in action, the rule ‘caveat emptor,” applies. With 
regard to these debts, the doctrine asserted by Justice Story in his Con- 
flict of Laws, § 396, is replete with justice, and secures in a plain way 
the rights of an assignee against an attaching creditor, and amply pro- 
tects the garnishee. That doctrine is this: that an assignment operates 
per se, as an equitable transfer of the debt. Notice is indispensable to 
charge the debtor with the duty of payment to the assignee; so that if 
without notice he pay the debt to the assignor, or it is recovered by 
process against him, he will be discharged from the debt. But an ar- 
rest or attachment of the debt in his hands by any creditor of the as- 
signor, will not entitle such creditor to a priority of right, if the debt- 
or receive notice of the assignment, pendente lite, and in time to avail 
himself of it, in discharge of the suit against him. Judge Tucker car- 
ries the doctrine further, and maintains that if the debtor has notice at 
any time before payment, he should take steps to prevent the execution 
of the judgment. 2 Com. 107. 

The foregoing is the doctrine of the common law, uninfluenced by 
statutory regulations. Our statute, relative to the assignment of bonds 
and notes, provides that the obligor, or maker, shall be allowed every 
just set-off and discount against the assignee or assignor before as- 
signment. Inthe case of Bates vs. Martin, 3 Mo. Rep. 259, (367) 
this court held that a payment made to the payee of a note by the ma- 
ker, after the assignment of the same, and before the maker had any 
notice of the assignment, is not a good defence to an action by an as- 
signee of the note. Thus it will be seen that our statute alters the 
common law relative to the effect of an assignment of choses in action, 
at least where they are evidenced by a bond or note. The effect of this 
alteration, is to put debts secured by bonds or notes not negotiable, as 
to their liability to the process of attachment, upon the same footing 
with those secured by bills of exchange. The assignee of a bond or 
note not negotiable, is as secure against any defence by the maker 
which may arise after the assignment, although no notice of the assign- 
ment is given, as the bona fide holder of a bill of exchange negotiated 
before maturity. The reason which, in the case of Scott & Rule, in- 
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duced the court to hold that the attaching creditor must show that ane- 
gotiable security was in the hands of the defendant at the time of the 
service of the attachment, will require us to exact evidence from a 
plaintiff for the security of a subsequent assignee, that a bond or note 
not negotiable is in the hands of the payee or assignee, who is defendant 
in the attachment. The assignee’s right is as legal and perfect without 
any notice of the assignment to the maker, as that of the endorsee of 
a negotiable security. 

Some parts of the depositions were objected to as being incompetent 
evidence, and exceptions were taken to the reading of the sworn copy 
of the agreement, the original of which appeared to be in the hands of 
individuals in the territory of Wisconsin. 

The introduction of the sworn copy stands on the same principle, as 
the proof of the hand writing of a subscribing witness who is beyond 
the jurisdiction of the court. In the case of Boone vs. Dyke’s legatees, 
3 Mon. 532, parol evidence of the contents of a written partition of 
slaves was admitted as competent testimony, on the ground that the 
paper was in the State of Virginia. The same doctrine is sanctioned 
in the case of Bailey vs. Johnson, 9 Cow. 115; United States vs. Rey- 
burn, 6 Peters Rep. 352. 

The refusal of the court to strike from the deposition that portion of 
it in which the witness speaks of the appointment of receivers by chief 
justice Dunn, is not a matter of which the garnishee can complain. 
Abstracting it from the consideration of the jury, does not affect the 
plaintiff’s right of recovery. When the object of the testimony con- 
tained in the depositions is considered, we cannot perceive the force of 
the garnishee’s objection. The plaintiff’s design was to show that the 
certificates of deposit, at the time of the service of the attachment, 
were in possession of the Mineral Point bank. For this purpose he 
shows they were in the hands of those who were called trustees or re- 
ceivers of the company. It is a matter of perfect indifference whether 
they were rightfully or wrongfully with those agents, and the force of 
the evidence is not diminished by the admission that they were, without 
authority, in the hands of the receivers. The evidence shows where 
the certificates were and who claimed them, and is offered to prove 
that they belonged to the bank. The legality of the custody of those 
who held them, neither adds to nor detracts from its weight. As the 
law of Wisconsin read in evidence, required the appointment of re- 
ceivers to be made by the district court of the county, if the object of 
the plaintiff had been to establish a transfer of the certificates to the 
receivers, the evidence would not have been competent; for as a court 
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can only speak by its records, and as the appointment was only au- 
thorized by the court and not by the chief justice, it could only be 
proved by the production of the record. Considered in the light for 
which it was offered, even had it not been strictly legal, we do not see 
in what manner the garnishee was prejudiced by it. 

The same considerations are applicable to that portion of the depo- 
sition objected to, in which the witness speaks of the contents of the 
certificates. The object of the testimony was not to prove their con- 
tents. An inquiry arises, where and in whose possession was a paper 
at a particular time; on what principle is a witness prevented from de- 
scribing a paper he saw, in order that a jury may determine whether it 
was the paper the subject of controversy? If a person is charged with 
having uttered forged notes, may not a witness describe a note he saw 
in the possession of the prisoner, in order to show that it was the same 
that had been uttered ? 

An opinion has been expressed as to the evidence relative to a trans- 
fer of the effects of the Mineral Point bank. But even supposing the 
evidence sufficient to establish the fact of an assignment, yet itis a 
principle of our law too firmly established to be shaken, that an assign- 
ment under the operation of foreign laws, will not operate to transfer 
the moveable property of the bankrupt or insolvent in any other coun- 
try, and thus withdraw it from the process of the local foreign laws, by 
way of arrest, attachment or otherwise, issued in favor of the foreign 
creditors, in the country where the moveable property is situate. Sto- 
ry’s Conflict of Laws, § 403. ‘The principle here asserted shows that 
there was no error in overruling the 6th instruction asked by the gar- 
nishee. 

If the 7th instruction asked by the garnishee and refused by the court, 
contained a correct legal principle, then it is obvious that no debt, whose 
existence is evidenced by a written instrument, can be attached in the 
hands of the maker of the instrument. . 

The object of the principle established in the case of Scott & Rule, 
is to prevent a debt from being attached in a suit against a defendant 
who is not entitled tothat debt. The certificates of deposit were pay- 
able to the order of S. B. Knapp, Cashier of the Mineral Point Bank. 
The attachment in this cause was levied on the 24th of November, 1841. 
It appears that in October, 1841, the certificates were in the hands of 
Banks, one of the receivers, and that Knapp, although claiming them 
as his own, was an agent for Brooks, negotiating for them; that they 
were transferred to Brooks, and by Brooks to Little & Co. Now ad- 
mitting “that Knapp, ‘as agent for Brooks, took them in bad faith and 
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under such circumstances as would not have affected the right of the 
bank, yet if Brooks passed them to Little & Co., who were ignorant of 
the rights of the bank or its receivers, is not their title better than that 
ofthe bank? From the manner in which this transaction has been con- 
ducted, is not the bank placed in that situation in which the principle 
applies, that if one of two innocent men must suffer a loss, it shall be 
_ borne by him through whose conduct the loss has been occasioned ? 
The bank by having taken the certificate in the name of Knapp, ena- 
bled him to commit a fraud ; and if any loss is occasioned thereby, she 
should bear it. Suppose a debt is owing to A, and he takes a note for 
it, payable to B, agent for A. If B transfers this note to an innocent 
person, is not the title of that person better than A’s? Is the circum- 
Stance that the certificates were payable to Knapp, as Cashier, suffi- 
cient to put all persons upon enquiry, and thereby affect them with no- 
tice ? or is the effect of that circumstance determined by commercial 
usage, and to be weighed by the jury in ascertaining whether the paper 
was acquired mala fid: 2 This would seem to be a matter for the con- 
sideration of a jury, and it will follow that so much of the third instruc- 
tion, given at the instance of the plaintiff, as directed the jury that a 
transfer of the certificates could only be effected by the bank or its au- 
thorized agent, was not warranted in law. 

We will consider at the same time the objections that a foreign cor- 
poration is not sueable in our courts, and that a corporation cannot be 
made a garnishee. The first of these questions does not arise on this 
record, and if it did it is clear that a garnishee cannot raise the objec- 
tion. Ifthe court has jurisdiction of the cause, a garnishee on no prin- 
ciple can take advantage of errors against the defendant. Ifa defend- 
ant waives or acquiesces in error committed to his prejudice, who shall 
be allowed to insist on itfor him? The garnishee moved to dismiss the 
proceedings, on the ground that the defendant was a foreign corpora- 
tion. That motion was overruled, and no exception was taken. It no 
where appears on the record proper that the defendant is a foreign cor- 
poration. How can the question ther arise on motion in arrest of judg- 
ment? But where is the reciprocity in permitting foreign corporations 
to sue in’ our courts, and holding that they in turn cannot be sued in 
them, in the only mode in which they can be made liable out of the ju- 
risdiction in which they are created? 9 N. H. 394. The Revised - 
Statutes, p. 383, § 26, enacts, that when any subject matter, party or 
person, is described or referred to by words importing the singular num- 
ber or masculine gender, several matters, and persons, and females, as 
well as males and bodies corporate, as well as individuals shall be 
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deemed to be included. But itis said that a corporation cannot answer 
an oath. If this objection has any force in it, then a corporation can- 
not answer in equity; for the 7th sec. of the 2nd art. of the act con- 
cerning Practice in Chancery provides, “that every defendant shall an- 
swer full all allegations and interrogatories of the complainant, except 
such as are not required to be answered by reason of exceptions, plea, 
or demurrer thereto allowed, and the answer shall be verified by oath 
or affirmation ;” and yet the act concerning Corporations recognizes 
their liability to suits in equity. We must look to principles of law in 
order to ascertain how their answer is to be verified, and the same prin- 
ciples point to the mode of verifying an answer when made by garni- 
shees. 

The exemplification of the record, accompanying the garnishee’s an- 
swer, which was read in evidence by the plaintiff, could not have been 
prejudicial to the garnishee. Its influence, if any, was rather hurtful 
to the plaintiff. The garnishee was entitled to no advantage in this 
suit, on account of the judgment in New York ; and the instruction re- 
lative to this record, given at the instance of the plaintiff, was, at most, 
harmless to the garnishee. 

The other judges concurring, the judgment will be reversed. 





CLAMORGAN et at vs. LANE. 


The case of Dougal vs. Fryer, 3 Mo. R, 40, affirmed. 


1, A provision is a devise restraining the devisees “from using said lot by selling, ec eum- 
bering it, or pledging it,”’ does not authorize the devisees to make partitivn of the Jot. 


2. Arecital in a will as follows: “wishing and intending as far as in me lies, to place my 
several children on an equal footing as regards their worldly advancement, at the time 
of my dissolution, end forasmuch as my second son and child Henry has Leen sufficiently 
provided Sor and established in the world ly the will of his uncle Cyprian Martial Cla- 
morgan, deceased, and placed in a better situation in a pecuniary point of view than I 
remain able to place the balance of my children.” Held: That although the will of 
Cyprian Martial Clamorgan was void, and the property devised by’him to Henry, was 
in fact the property of the testatrix in the will above set out, the recital was nota rati- 
fication of the devise of Cyprian Martial, nor does it adopt such devise, nor are the 
heirs of the testatrix estopped from denying the validity of the will of Cyprian M. 


Judge Scorr dissenting on this point. 


3. Mere declarations, or a promise upon some contingency to make a deed of affirmance, 
will not affirm the deed of an infant. 
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4, A deed conveying “all the right, title, claim, and interest (of the grantor) both at law and 
equity, fo block No. 25, which property formerly belonged to J. C. and was handed down 
from him to his children, and willed by his son Cyprian to the said—(grantor)’’—only 
conveys the interest which the grantor had in block 25, under the will of Cyprian; it 
appearing that the grantor had also an interest in said block derived from his mother, 
distinct {rom that under the will. 


5. McConnell purchased a lot from C. and had his deed filed for record on the 26th. Lane 
having purchased the same lot from C., takes a deed, and has it put upon record upon 
the 271). McConnell has a new deed made on the 26th, and recorded on the 27th, after 
the filling of Lane’s deed for record. Lane had notice of the first deed to McConnell, 
but not of the second. Held: that notice of the first deed is no notice of the second. 
The record is not under our statute notice of asale, but only of the conveyance. 


Qu. Can a deed which has been delivered up by the grantee to the grantor to be cancelled, 
aud has accordingly been cancelled, be afterwards set up by the grantee? 


ERROR to St. Louis Circuit Court. 
Spatpine & Gams te, for Plaintiffs in error. 
POINTS. 


Ist. Tlie limitation in the conveyance of Clamorgan to Brazeau, and 
Brazeau to the children, did not restrain the children of Clamorgan 
from making partition before they were twenty-five years of age. 

The words of the limitation are, that they should not be able to use 
the same by selling, pledging, or mortgaging it, before the youngest 
should aitain the age of fwenty-five years. 

2nd. The will of Cyprian Martial Clamorgan, was made after he was 
twenty-one years old, and operated to pass the title to the lands de- 
scribed therein, although made before he was twenty-five years old, 
the said conveyance of Brazeau, not prohibiting such a disposition of 
his interest. 

3rd. But even if the will of said Cyprian did not operate because he 
was under twenty-five years of age, yet its provision in favor of Henry, 
having been recognized and ratified by Apauline, the survivor of the 
three grantees of Brazeau, after she was twenty-five years of age, be- 
came thus effectual, and passed to him the title of such portions of the 
land as Cyprian had devised to him. In other language, the heirs of 
Apauline are estopped by her recognition and ratification of Cryprian’s 
will in favor of Henry, as fully as if the provisions therein had been 
incorporated in her own. Sheppard’s Touchstone, 413 (29 Law Lib. 
259.) If a wife bequeath her goods, and after her death the husband 
connive at it, or deliver the goods, it makes the will good. 
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29 Law Lib. 433; Appendix No. 2. A will though revoked or can- 
celled, may be revived by republication, and such republication may be 
by means of another testamentary instrument, or by terms of reference 
embodying the will. 

6th Vesey, 564; Stuart vs. Prujean. That a testamentary deposit of 
real estate by a paper unattested, but sufficiently referred to, in a will 
attested by a proper number of witnesses. See close of Romilly’s ar- 
gument and the opinion of the chancellor. 23 Law Lib. 198, (Loveless 
on Wills 371,) as to republication of Wills. 

Greenleaf’s Evidence 25 as to estoppel, also page 33 as to admis- 
sions that have been acted on, or have been made to influence the con- 
duct of others, which are in nature of estoppels. 

3 John. Cases 174, a recital in a will that an estate had been con- 
veyed away, estops the heir. 

4th. The first deed of Louis Clamorgan to McConnell having been 
made the day after he became twenty-one years of age, revoked the 
deed he had made in August of the preceding year to Lane, when he 
was a minor, and vested in McConnell the title of the land in question; 
both deeds being for the same lands. 

As to the revocation see the following: 14 John. Rep. 124; that a 
conveyance of land by a person after he is of full age, is an avoidance of 
the deed of the same made by him while a minor; 15 Mass. Rep. 220. 

Bingham on Infancy, p. 60, that a feo/ment being a conveyance per- 
formed with much greater solemnity than any other, the infant must 
avoid it by entry; but other conveyances can be avoided without en- 
try. Ib. page 62-63. 

10 Peters’ Reports 59, Tucker e¢ al. vs. Moreland. Decision to same 
effect as in 14th John. 124, and that a confirmation of a deed of an in- 
fant after he arrives to full age, must be by some act of ratification. 

11 John. Reports 542, 11 Serg. & Rowle 311, as to confirmations. 

5th. The taking the deed from the Recorder’s office did not divest 
the title of the lot, and cause it to pass from McConnell back to Louis 
Clamorgan. 

2 Henry Blackstone 263-4. Cancelling a deed does not divest the 
estate. 2nc John. Rep. 84. The cancelling of a deed, with the intent 
of revesting thereby the title in the grantor, does not produce that 
effect, and does not destroy the title: 

7th Mo. Rep. 337, Moss vs. Anderson, that lands can be conveyed by 
deed only in this State. 


Ath Wendell 474. The return or destruction of a deed, cannot re- 
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vest the grantor with the title. ‘A title can be transferred only by 
deed.” 

4th Wendell 585. Re-delivery of a deed to the grantor does not re- 
vest the title in him. 


8 Cowen Rep. 71. To the same purport; and the doctrine is dis- 
cussed, and authorities are reviewed; cites Ist Salk. 120; lst T. R. 
151; Cro. James 399; Coke Littleton 225, note 1366. 


Ist. J. C. R. 240. Ifadeed is duly executed, in the first instance, 
so as to take effect, any subsequent delivery is null and void;. the sub- 
sequent custody of it by the grantor, will not destroy the effect of the 
delivery. 

9 Mass. Rep. 307, Hatch e¢ al. vs. Hatch et al. at page 311-12, the 
court say “the cancelling of a deed will not divest property, which has 
once vested, by a transmutation of possession.” ‘A man’s title to his 
estate is not destroyed by the destruction of his deed.” 


The recorder acted illegally in giving up the first deed of Mc- 
Connell. 

Rev. Code 123, sec. 31. This deed was notice to Lane by law, and 
the proof shows actual notice by his agent. 

9 John. Rep. 163; 2 Mass. Rep. 508; 4 Mass. Rep. 638; 7 Mass. Rep. 
487; 6 Wendell, 223. 


6th. The second deed to McConnell, gave him a title, even if the 
first did not, having been executed by Louis Clamorgan, and acknow- 
ledged and delivered on the 26th July, the day before the second deed 
to Lane was made, and recorded on the same day that Lane’s second 
deed was recorded, but afterwards. The second deed to McConnell 
was a mere repetition of the first. It was only another evidence of the 
same sale, and was, as it were, a continuation of the first deed. It was 
substituted in its stead, having been filed before the other was with- 
drawn; so that from the time ot first filing of the first deed to McCon- 
nell, there had never been a moment when there was not of record a 
deed to him evidencing the sale. The second deed was not a second 
sale, or evidence of another bargain. In reason and for all practical 
purposes, it was the same deed as the first. Suppose the two had 
been exact duplicates, and McConnell had filed one, and then wishing 
to examine it at home, had withdrawn it, filing the other to remain there 
as its representative in its stead, and then returned and again filed the 
first one. 

My position is, the first deed to McConnell having been filed for 
record, Lane by law had notice of the sale to McConnell, and in fact 
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by his agent had actual notice thereof, so that his is to be postponed, to 
that of McConnell. 

As to the matter of estoppel, see Greenleaf’s Ev. page 33, and page 
24, section 207; p. 244, sec. 210; and p. 246 sec. 212. 

The deed to Lane was not confirmed by the parol declarations of 
Louis Clamorgan, 11 John. 542, 11 Serg. & Rawle, 311; and 10 Peters 
59; and Bingham on Infancy, 65. 


Fraud cannot deprive Louis from revoking the deed to Lane; Ist 
Johné Gases, 127; and 10 Peters’ Rep. 59. 


Tuomas T. Gantt, for Defendant in error. 


Hardage Lane, by his counsel, submits that the following propositions 
are maintainable upon the aforegoing statement, and the record in this 
cause, to wit: 

Ist. That all the interest in the lot and premises in controversy, con- 
veyed to the children of Jacques Clamorgan in 1803, vested in Apau- 
line in severalty by survivorship, upon the death of Cyprian Clamorgan, 
who died before attaining the age of (25) twenty-five years; 3 Mis- 
souri Rep. page 40, Dougal vs. Fryer. 

2nd. That it appears clearly from the statements made by Apauline, 
and her conduct in relation to the matter, particularly from her recitals 
in the deed to A. Fryer, that she regarded every attempt made by 
Cyprian M. Clamorgan, to alienate the premises in controversy, as in- 
operative and void, by reason of his non-age, and that she well knew 
that all of said premises belonged to her alone. 

3d. That at the time of the death of Apauline, she alone had the 
power of disposing of'the premises in controversy, which embraced 
all of the lot conveyed by the deed to Brazeau in 1803, except so much 
as had been conveyed by said Apauline to Fryer, as aforesaid; 3d Mis- 
souri Dec. 40. 

4th. That all the said interest of said Apauline in said premises, 
vested by her last will and testament in Louis, Louisa, and Cyprian 
Clamorgan, in equal portions, and that upon the death of Louisa, her 
interest descended to her three brothers, in equal portions, making the 
share of Louis four-ninths, (4-9,) that of Cyprian four-ninth:, (4-9, ) 
and that of Henry Clamorgan one-ninth, (1-9,) thereof; and that the 
premises in controversy were devised by will of Apauline, to Louis, 
Louisa, and Cyprian Clamorgan, by metes and bounds. 
5th. That all the interest of said Louis was conveyed by him to Dr. 
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Lane, by deed dated August 20th, 1840, which said deed was confirmed. 
First, By the conduct and declarations of Louis Clamorgan, on the 
24th and 27th July, 1841 ; 5 Yerger’s Rep. 41; 4 Cruise’s Dig. Title 
xxxil, ch. vi. § 9; 1 Inst. 51 b.; also see sec. 10 of same title, chapter 
& vol. of Cruise’s Dig. And, Second, By his deed of confirmation to 
Dr. Lane, dated July 27th, 1841. 

6th. That the first deed, or cancelled deed, made by Louis Clamor- 
gan to Murray McConnell, cannot be made a muniment of title to Mc- 
Connell, or those claiming under him; because, First, The saig Mc- 
Connell expressly refused his assent to said’deed; in which case no ti- 
tle vests thereby. Second, Because said deed contained no words of 
revocation of the deed to Dr. Lane, and is in fact not inconsistent 
with said deed. Third. Because said cancelled deed was fraudulent 
and void, by reason of the deception practiced on said Louis by Col- 
lins, agent of McConnell, in the phraseology of said deed. Fourth, 
Because the said McConnell, in affirmance of his refusal to receive the 
said cancelled deed, delivered the same to Louis Clamorgan to be can- 
celled, and because the same was cancelled accordingly; 4 Cruise’s 
Dig. tit. 32, c. 24,§ 18; Sheppard’s Touchstone, 70; Hilliard’s Abridg. 
416; Ist N. H. R. 9; 4th N. H. R. 191; 10 Mass. Rep. 407; Ist Green- 
leaf 78. 

7th. The second deed from Louis Clamorgan to Murray McConnell, 
cannot operate to the prejudice of Dr. Lane, because before the same 
was recorded, or any notice thereof, actual or constructive, was given 
to said Lane, or his agent, the deed of confirmation from said Louis to 
Dr. Lane was executed and recorded. 

8th. That the attempt by McConnell to purchase of Louis Clamor- 
gan the premises in controversy, knowing as he did, from the record, 
and by actual notice, that Louis Clamorgan had already conveyed his 
interest tierein for a valuable consideration to Dr. Lane, was a fraud 
in fact, and a fraud inlaw. 2 Kent’s Com. 240; 4 Cruise’s Dig. 442; 
2 Barn. & Ald. 367. 

9th. The conduct and statements of Louis Clamorgan, on the 24th of 
July, 1841, and afterwards, are sufficient to confirm the deed dated Au- 
gust 20th, 1840, and no re-delivery of the first deed dated August 20th, 
1840, could have given such confirmation ahigher sanction. 4 Cruise’s 
Dig. 31. As to the first proposition see 5th Yerger’s Tennessee Rep., 
page 41. 2 Kent’s Com. 237. 

10th. If an infant wishes to rescind a contract of sale or purchase 
made by him, and eaccuted during his minority, he shall, at the time he 
repudiates such executed contract, return the consideration. Roof vs. 
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Stafford, 7 Cowen’s Rep., 179. In the case at bar, it is not pretended 
that the consideration paid by Lane was ever returned by Louis Cla- 
morgan. See also 4 Cruise’s Dig. title 32, ch. 6, § 9, § 10; 1 Ins. 50 
b, 51 b, Ist Thomas Coke,177, 2 do. 448. 

llth. The representation by Louis Clamorgan himself, thathe was of 
full age, or twenty-one years old, on or before August 20th, 1840, 
was a fraud in fact by him practiced on Dr. Lane, of which neither 
himself or those claiming under him shall be allowed to take advan- 
tage... 2 Kent’s Com. 240; 4 Cruise’s Dig. 442; 2 Barn & Ald. 367. 
Contramist Johns. Cases 127: 

12th? That the will of Cyprian was absolutely void and incapable of 
confirmation, as to the premises in controversy, though as to any other 
realty it might have been valid. 3d Mo. Rep. 40; Sheppard’s Touch- 
stone 211, 313; 4 Cruise’s Dig. 91; 2 Thomas Coke 416; 6 Cruise’s 
Dig. 14, 15. If upon the facts disclosed by the record and bill of ex- 
ceptions, the verdict seems to be correct, and can be supported con- 
sistently with the rules and principles of law, the judgment of the cir- 
cuit court will be affirmed. 

13th. That the deeds of Charles Collins, as guardian of Louis and 
Louisa Clamorgan, and Henry Clamorgan, he being appointed to that 
office by the will of Cyprian, no title passed to the lot in controversy, 
except such as came to said wards by devise or descent from said 
Cyprian. 


Napron, J. delivered the opinion of the court. 


At the July term 1842, of the St. Louis circuit court, Hardage Lane 
filed his petition for the partition of a part of block No. 25, in the city 
of St. Louis. The lot is described in the petition as follows: Beginning 
at the south-east corner of block 25, at the intersection of Main and 
Oak streets, and-running thence northwardly along the western edge 
of Main street, forty-three feet to the south-east corner of a lot of Syl- 
vester Pratte ; thence westwardly with the southern line of said Pratte’s 
lot one hundred and ten feet; thence northwardly along the western 
boundary of said Pratte’s lot, eighy six feet, to the northwest corner 
thereof; thence westwardly and parallel with Oak street one hundred 
and ninety feet to Second street ; thence along the eastern edge of Se- 
cond street southwardly to the southeast corner of said block, one hun- 
dred and twenty feet; thence eastwardly along:the northern edge of 
- Oak street, three hundred feet to the beginning. The petition stated 
that Lane was the owner of two parcels of said land in severalty and 
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by virtue of a deed from Louis Clamorgan, was entitled to a portion of 
the residue. The facts upon which this title is founded, are briefly sta- 
ted in the petition, and from this statement as well as the evidence sub- 
mitted in support thereof, appear to be as follows: 

On the 8th of November, 1803, the piece of ground above described, 
was conveyed by Jaques Clamorgan to Joseph Brazeau, and by the 
same instrument was, together with sundry slaves, conveyed by said 
Brazeau, in consideration of natural affection, to St. Eutrope, Cyprian 
Martial and Apauline Clamorgan, natural children of said Jacques 
Clamorgan, “that they might dispose of the whole as of property per- 
taining to them, by full title and legitimately acquired, under the charge 
and condition of not being able to use the same, by selling, pledging, or 
mortgaging it before the youngest of the three should attain to the age 
of twenty-five years complete, at which time they all unanimous, and 
with one consent, can dispose of said property at their free will and 
pleasure ; and in case the said boy and girls shall die, without leaving 
children of their own, the aforesaid lot of slaves shall remain the pro- 
perty of their said father Jacques Clamorgan, and in case any one of the 
three shall die before the age of twenty-five years, or afterwards, those 
who remain alive shall be the heirs of him, or her, or them who shall 
have died, that is, if those deceased have no children, then such chil- 
dren shall be heirs of the deceased father or mother.” 

St. Eutrope Clamorgan died more than twenty years before the trial 
without children ; Cyprian died in 1827, without issue ; Jacques Clamor- 
gan died in 1813 or 1814; and Apauline died about the 18th April, 1830, 
being a week after the date of her last will, leaving four children, 
Louis, Henry, Louisa, and an infant a few days old, named Cyprian, 
born after her will was made. Louis the eldest son, was born on the 
25th of July, 1820; Louisa died, without issue, sometime in the year 
1834. 

On the 15th November, 1826, Cyprian Martial Clamorgan, and Apau- 
line Clamorgan, (St. Eutrope being dead, ) made their deed of partition, 
which was acknowledged by them on the 22d of February, 1827, and 
was duly recorded in July of said year. 
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~ The following diagram will exhibit the portions allotted to Cyprian 
and Apauline : 
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Oak street. 
to Cyprian was allotted dots numbered 1,2 and 3, and to Apauline lots 
numbered 4 and 5. The deeds contained covenants of quiet enjoyment 
against the parties, and all claiming under them. 


On the 22nd February, 1827, Cyprian Martial Clamorgan made his 
last will and testament, which was admitted to probate on the 27th May 
of the. same year. In it is the following clause: “Item—I give 
and bequeath to Henry Clamorgan, now an infant of five or six years 
of age, who is the second natural son of my natural sister, Apauline 
Clamorgan, in full right and property, to have and to hold, to him and 
to his assigns forever, in fee simple, a lot of pround, of which I now 
stand seized and possessed, situate, lying and being in the city of St. 
Louis, and is bounded on the east forty-three feet by the first or Main 
street of said town; on the north seventy-two and a half feet, more or 
less by a lot of Sylvester Pratte; on the west forty-three feet, by a lot 
of said Apauline Clamorgan; and on the south by a cross street which 
separates said lot from the Missouri Hotel, which said lot is situate on 
block No. 25, in the plat of the city of St. Louis. Item—I give and 
bequeath in like manner, to the said Henry Clamorgan, and to his heirs 
and assigns forever, a small stone building, situate on said block No. 26, 
bounded on the east by the stone house of the said Apauline Clamor- 
gan, seventeen feet, an small plat of ground attached to said house, 
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bounded as follows, to-wit: Bounded on the east by the said stone 
house of the said Apauline Clamorgan, twenty-nine feet, more or less; 
on the north by a small lot or square of ground belonging to the said 
Apauline, thirty-two feet; on the west by a twelve feet alley, twenty- 
nine feet more or less; on the south by a cross street thirty-two feet, 
which said cross street separates said lot from the lot whereon stands 
the stone house called the Missouri Hotel, which said lots are to be 
leased out,’? &c. These two lots are numbered one and éwo on the 
plat, and had been allotted to Cyprian in the deed of partition. 

By the same will Cyprian devised ‘‘in like manner to Louis and Lou- 
isa Clamorgan, the infant son and daughter of his said sister Apau- 
line Clamorgan, to have and to hold as tenants in common, and to their 
heirs and assigns forever, a lot of ground situated in block No. 25, (de- 
scribing said lot particularly,) which is lot No. 3 in the deed of parti- 
tion, and directs that if said Louis or Louisa Clamorgan should die 
before partition of the lot between them, without issue of their bodies, 
then the survivor should have and enjoy the whole lot in fee simple.” 
No partition was ever made of the lot between Louis and Louisa Cla- 
morgan. 

Lot No. 5 was conveyed by Apauline Clamorgan, first to Charles 
Collins, before she was twenty-five years of age, and afterwards by a 
deed executed after she was twenty-five, to Alexander Fryer, whose 
trustees conveyed it to Hardage Lane, who is still the owner. See 
Dougal vs. Fryer, 3 Mo. Rep. 40. 

On the 11th April, 1830, Apauline Clamorgan made her will, which 
was duly admitted to probate on the 12th May, 1830, and recorded in 
the office of the recorder on the 24th August, 1840. From this will, 
the following is an extract: ‘Wishing and intending as far as in me lies, 
to place my several children on equal footing in a pecuniary point of 
view, and as regards their wordly advancement, at the time of my dis- 
solution, and forasmuch as my second son and child, Henry, has been 
sufficiently provided for and established in the world by the will of his 
uncle Cyprian Martial Clamorgan, deceased, and placed in a better sit- 
uatiun in a pecuniary point of view than I remain able to place the bal- 
ance of my children, therefore I will ordain and require of my executor 
hereinafter named, so to execute this, my last will and testament, that 
said Henry shall receive no portion, nor any part of any real estate 
except as hereinafter mentioned, but shall only be entitled to his equal 
portion of the proceeds of the personal property which I may leave at 
the time of my death. Item—1 do hereby give, bequeath and devise to 
my children in equal proportions, to be equally divided amongst them, 
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to-wit: Louis, Louisa, and any and all other children which may here- 
after, before my death, be born to me, a certain lot, parcel or piece of 
land, situate, lying and being in the city of St. Lonis, county of St. 
Louis, State of Missouri, bounded south by a cross street, commonly 
called Oak street, west by Second, Main or Church street, and north by 
property now or late the property of Laprize & Pratte, the property 
hereby and herein bequeathed and devised being all my right, title, 
interest and property of, in and to a certain larger lot or quantity of 
land, heretofore, to-wit: On the 8th day of May, in the year of our 
Lord 1803, by Joseph Brazeau, for and through Jacques Clamorgan, 
conveyed to St. Eutrope, Cyprian Martial, and the said Apauline Cla- 
morgan, the testatrix, which said lot contained the quantity of one hun- 
dred and twenty feet front by three hundred feet in depth, being in 
block No. 25, on the plat of said city of St. Louis.” The testatrix 
then relinquishes to Fryer a certain mortgage, which he had made her 
on lot No. 5, and devises and bequeaths to her children, Louis, Henry, 
and Louisa, and any and all others thereafter to be born to her, and to 
the survivor or survivors of them, and their heirs and essigns, all the 
interest and estate which she had in any land, lots or houses within the 
State of Missouri. 

Lot No. 2, being 32 feet on Oak street by 29 feet deep, was conveyed 
by deed dated 27th August, 1832, to Elijah P. Harris by Charles Col- 
lins, guardian of Henry Clamorgan, who was authorized to convey by 
the St. Louis county court, and afterwards by said Harris to Dunham 
Spalding, on the 15th August, 1833, and by said Spalding to Charles 
Collins, by deed dated June 10th, 1834, and all the estate conveyed by 
D. Spalding to Collins, was vested in John Stacker and Andrew Erwin 
by sheriff’s sale. 

Lot No. 4 was sold by the administrator of Apauline Clamorgan by 
order of court to Louis Clamorgan, and the petition alleges that this 
was owned in severality by Lane, and there is therefore no question as 
to this portion of the ground. 

On the 20th August, 1840, Louis Clamorgan, then being under 21 
years of age, made his deed to Hardage Lane of that date, conveying 
all his, said Louis’ right and estate in the whole piece of land conveyed 
by Brazeau, being his undivided interest therein, and also his interest 
in a part in severality. His undivided interest is stated as a third. 
His deed was recorded on the day of its date. 


On the 26th July, 1841, a second deed was made by Louis Clamor- 
gan to Lane, which was acknowledged on the 27th, and recorded on 
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that day, at or before 9o0’clock, A. M., reciting the former deed and 
ratifying and confirming it. 

On the 26th July, 1841, Louis Clamorgan made his deed to Murry 
McConnell, which was acknowledged on the same day, and filed in the 
recorier’s office. By thisdeed Louis and his wife granted bargained 
and sold “all his right; title, claim, and interest, both in law and equity, 
to block No. 25, situate in the city of St. Louis, bounded on the east 
side by Main street, on the west by Second street, on the north by 
Cherry, and on the south by Oak street, which property formerly be- 
longed to Jacques Clamorgan, and was handed down from him to his 
children, and willed by his son Cyprian M. Clamorgan to the said Louis 
Clamorgan, to have and to hold, &e. &c.” 

On the 26th July, 1841, a second deed was executed by Louis to 
McConnell, and on the 27th, Louis’ wife joined, and it was recorded 
on the 27th, after the deed to Lane had been recorded. _ By this deed, 
Louis and wife, in cunsideration of seven thousand dollars, sold all 
their claim and intercst in Block No. 25, (describing it.) The deed 
to Lane, of August, 1840, is expressly abrogated and disadirmed, on 
the ground that he (Louis) was a minor at the date of its execution. 

The particular circumstances attending the execution of these three 
last named deeds, will be found detailed in the testimony of Ga.tt and 
Collins, which testimony will be hereafter set out in full. 

In July, 1841, McConnell and wife conveyed to January & Dunlap, 
the western part of Lot No. 3, containing 70 feet fronton Second street 
by 110 deep. 

In August, 1832, Charles Collins, guardian of Louis and Louisa Cla- 
morgan, executed his deed to Samuel Gaty, conveying the eastern part 
of lot No. 3, which is about 78 feet from east to west, and comprehend- 
ing the whole width of the lot from north to south. This deed was 
made by virtue of a sale under order of the county court. 

T. T. Gantt, a witness on behalf of plaintiff testified that he was 
employed by Dr. Lane, in August 1840, to examine and report as to the 
title of Louis Clamorgan to the lot in block 25, which he did. He was 
then directed to prepare a deed conveying to Dr. Lance the interest of 
said Louis, which he did, and the deed so prepared was the deed given 
in evidence, dated August 1840. Before this deed was executed, wit- 
ness suggested to Dr. Lane, the propriety of making some enquiry 
into the age of Louis, and Dr. Lane thereupon desired Louis to bring 
him a transcript from the baptismal registry. Dr. Lane was in the 
office of witness when Louis brought in a piece of paper, on which 
was a memorandum tothe effect, that Louis had been baptised in July 
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1819. The writing was inthe upright peculiar hand of a Frenchman. 
Dr. Lane expressed himself satisfied, and Louis executed the deed 
either that day or the day after. It was executed on the day of its 
date. Witness was present when it was executed, and delivered to 
Louis, Dr. Lane’s check on the Gas Light Company, for four thousand 
one hundred and seventy dollars, and a bond payable on condition. for 
one thousand dollars more, which was the consideration of said deed. 
The deed was then recorded. Some time afterwards, probably in the 
spring of 1841, Dr. Lane told witness that he was afraid Louis was 
not of age when the deed was executed, and desired witness to ascer- 
tain whether Louis would ratify the said deed. Witness saw Louis, 
who said he fully believed he was of age, when the said deed was 
made, that he still so believed, but that he would make a deed of con- 
firmation to satisfy Dr. Lane, as soon as his next birth day came. His 
birth day was on the 25th July, 1841. Witness sent for him on the 
24th July, 184], and asked him to execute the deed of confirmation— 
this was Saturday. Louis said that he was perfectly willing to do so, 
that the land was Dr. Lane’s, who had fairly paid for it, and that he 
would execute a deed as soon as he was of age. Witness told him 
that he was of age that day, and handed him a deed of confirma- 
tion. Louis read it, and said he wished to be discharged from the 
covenants contained in the original deed, to convey to Dr. Lane what- 
ever interest in said block he might acquire by inheritance upon the 
death of his brothers. Witness told him he was not authorized to 
make such a discharge. An attempt was then made to see Dr. Lane, 
but he was not at his office. Witness then again urged Louis to exe- 
cute the deed of confirmation. Louis replied that the land already 
belonged to Dr. Lane; that he would come in on Monday morning, 
(26th July) and execute the deed, and then Dr. Lane could discharge 
him from said covenant. Witness prepared the second deed from Louis 
to Dr. Lane, which has been referred to, dated July 26th, 1841. Louis 
did not come to the office of witness on Monday morning. Witness 
sent several messages to him to his home, but did not find him during 
the whole of thatday. Early on the morning of the 27th, before wit- 
ness was dressed, Louis came to his office. The chainber of witness ad- 
joined his office. Witness asked Louis why he had not come to execute 
the deed the day before. Louis replied “they would not let me.” 
Witness asked who he meant by “‘they.”” Louis replied, “Collie, Mc- 
Connell and them,” and Louis added, “I have made a d ato Mc- 
Connell of the title I got from uncle Cyprian.” Witnés told him 
that this was very wrong, and that he had no title fromm his uncle 
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Cyprian. He said he knew it was wrong, but that as witness had told 
him before that he got no title from his uncle Cyprian, he thought he 
could not hurt Dr. Lane by conveying ¢hat to McConnell. Witness 
told him he would go to breakfast, and on his return would take his 
acknowledgment of the deed of confirmation, and then go to the recor- 
der’s office, and determine upon his subsequent course. Immediately 
after breakfast Louis accompanied witness to a justice of the peace, 
and acknowledged the deed of confirmation. He then went with wit- 
ness to the recorder’s office. Witness asked for the deed from Louis 
Clamorgan to Murray /4cConnell, and one of the clerks handed it to 
him. Witness read it, and told Louis it was a deed of his enéire inter- 
est in the block—that it was nut worth while to put Dr. Lane’s deed 
on record. J.ouis protested earnestly that it was not so intended, and 
declared that he had been imposed upon by McConnell, if the deed 
conveyed any thing but the interest which he, Louis, derived from his 
uncle Cyprian—but he thought witness must be mistaken as to the 
effect of this deed, because he said McConnell wanted a quit claim deed 
of the entire interest of said Louis, but he refused to give it. Witness 
believing that there was fraud in the affair, resolved to place Dr. Lane’s 
deed on record, and endeavor to avoid the deed which Louis had given 
to McConnell. Witness then left the recorder’s office and returned to 
his own, and remained there till about three o’clock, when Louis came 
into it, bringing with him the deed which witness had seen on file in 
the morning, and saying, “I told you that McConnell wanted a quit 
claim deed—and I have given him one. He has given this up to be 
destroyed, and I have brought it to you for that end,” or words to that 
effect. Upon looking at the deed which Louis thus placed in the hands 
of witness, he (witness) immediately went to the recorder’s office, and 
there found the second deed to McConnell, which has been read in 
evidence. Witness asked Mr. Lacey how long it had been filed. Mr. 
Lacey said, “about half an hour.”? Witness asked Mr. Lacey at what 
time the deed to Dr. Lane was filed. Mr. Lacey said, “early in the 
morning.”’? Witness desired him to mark the hour particularly. Lacey 
said he could say with confidence, it was filed before 9 o’clock, and 
marked it accordingly at request of witness, and also marked it “Ist” 
to indicate its priority. Witness returned to his office, and on the same 
day made a memorandum of all the facts here detailed, which he has 
preserved. 
Charles Collins being produced as a witness testified, that some 
time in the year 1839, he as the agent of Murray McConnell, made an 
agreement to purchase from said Louis, all his interest in the property 
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in question, but it was not carried into effect till 1840; that this trade 
was made at the solicitation of said Louis himself, the consideration 
on McConnell’s behalf, was a house and lot on Broadway, considered 
worth seven thousand dollars, and perhaps some money; that property 
then rented for five hundred and fifty dollars per year, and was made 
over to said Louis, and he took possession and received the rent; that 
witness knew that said Louis was not of the age of 21 years, but 
Louis had been under witness’ care and had lived with him, and he 
had full confidence in his word, and believed that he would fulfil his 
agreement; said Louis gave his bond to convey his interest as aforesaid, 
when he became of age; on Monday, the 26th July, 1841, Louis came 
to witness, whe wrote the deed first made to McConnell by him and 
which has been read in evidence in this case, and said Louis executed, 
acknowledged and delivered the same, and it was deposited in the 
recorder’s office on the same day, at about ten o’clock in the forenoon; 
about an hour after said deed was filed for record as aforesaid, said 
McConnell who lived in Illinois, arrived in St. Louis, and asked wit- 
ness if the deed had been made and recorded, and witness replied in 
the affirmative, he then enquired whether Louis’ wife had signed, and 
on being informed that she had not, Louis was sent for and another 
deed was immediately drawn, which is given in evidence in this suit, 
and the second made by Louis to McConnell; this last mentioned 
deed said Louis executed and acknowledged in the afternoon of the 
same day (the 26th July;) he acknowledged it before justice Hyde, 
who promised witness that he would go and get the signature and ac- 
knowledgment of said Louis’ wife, and then file the same deed for 
record in the recorder’s office, before the other deed to McConnell was 
taken from the recorder’s office. That said Hyde took an order from 
McConnell to exchange the deeds as soon as the last named one should 
be acknowledged by the wife and filed. The baryain with Louis was, 
as first made, for the whole of his interest in said property however 
acquired, and the purchase by McConnell was not confined to Louis’ 
interest under said Cyprian; that witness was McConnell’s agent; that 
Louis took possession of said house on Broadway, several months be- 
fore he made the deed to McConnell; Louis collected the rent of said 
house himself; there was no difficulty about the annual rent, and wit- 
ness told Louis to collect it himself, and he did so. The amount of rent 
was at first six hundred dollars, then five hundred and fifty, and after- 
wards lower. That there was no constraint on Louis to obtain the 
deeds to McConnell, but each of said deeds from him to McConnell, 
entirely voluntary on the part of Louis, and what he said about con- 
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straint or coercion is a fabrication. McConnell was willing to cancel 
the trade, and witness now thinks he made a very bad bargain for Mc- 
Connell in the transaction. The said first deed to. McConnell was not 
withdrawn to get the signature of the wife thereto, because McConnell 
chose that it should remain of record, until another deed was made and 
execuied by her and Louis and recorded, before the first should be 
withdrawn; that the lot given by McConnell to said Louis was on 
Broadway; that witness has conversed with the plaintiff since said deeds 
were made, and Lane said that Louis had deceived him, that he thought 
Louis of age when he bought—that witness for McConnell proposed to 
settle their controversy respecting said land, under said deeds of Louis, 
and said Lane referred him to said Gantt as his agent to settle; saying 
thaf any thing he, Gantt, should do in the matter he would approve of; 
that he then thought the lot on Broadway given by McConnell to Louis 
worth seven thousand dollars, that he was offered twelve thousand dol- 
lars for said lot and another adjacent of same size, and refused it. That 
the claim of the President and Directors of Public Schools, covers 
about half of the front of said lot; that he, the witness, formerly owned 
said lot; thinks it probable that this lot was included in the deed to 
Stacker & Erwin by McConnell, and if so, that this was put in for 
McConnell’s benefit, to carry out the arrangement of McConnell with 
Louis; that he did not know when Louis made the sale to Lane; that 
said Louis was with the witness in his store several years, and left 
him in the year 1838, and went into business for himself, and had ever 
since been acting for himself. Louis while with witness, sometimes 
made out plats for witness, but witness never instructed him how to 
deal in real estate} that he was under charge of witness from five years 
old till 1837 or beginning of 1838, when he set up for himself, and had 
ever since been acting entirely for himself. Louis gave a bond or writ- 
ten contract to McConnell, who approved of it, though it was known 
he was not of age, but they relied upon his word; this contract was 
never recorded. Witness mentioned this bond or contract to Rucker 
who had leased the property and assented to have it for a longer time; 
that he witness had no notice or knowledge of the sale to Lane by 
Louis, till long after the said trade with McConnell, and when he first 
had any knowledge of it, it was mentioned to him by a third person, 
and he then went and examined the records, and found that it was true. 
This was before the deed was made to McConnell in 1841. That he 
witness, has sold all his interest in the lot of thirty-two feet by twenty- 
nine feet, and has no interest in this suit. The property conveyed to 
said Louis, is one of the stone houses, situate on Broadway; was part 
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of the property sold as mine, under executions held by Stacker & Er- 
win, at the time all my interest was sold, and it did not satisfy the debt. 
I made afterwards an arrangement with Stacker & Erwin, by which 
they transferred all of the property bought at sheriff’s sale as aforesaid 
to Murray McConnell, the stone liouse aforesaid among the rest, Mur- 
ray McConnell gave them his notes for the whole of the debt due from 
me, and executed a deed of trust upon the whole property, the stone 
house aforesaid inclusive, to secure the payment of those notes. The 
lot of 29 feet by 32 feet on Oak street, part of the premises involved 
in this proceeding, was also included in this arrangement with Stacker 
& Erwin, by which I was to have the balance of the property after the 
debt to Stacker & Erwin was paid, and that arrangement is still sub- 
sisting. The court having asked the witness whether this arrangement 
with Stacker & Erwin was evidenced by an instrument of writing, the 
witness answered yes, whereupon the court excluded the above evi- 
dence in regard to same, to which exclusion, the plaintiff by counsel 
excepted.” 

The testimony of the clerks in the Recorder’s office, confirmed the 
statements of Mr. Gantt, in relation to the time of the filing of the 
deeds, from Louis to McConnell and to Lane. 

The deed from Louis Clamorgan to Murray McConnell, which had 
been filed for record on the 26th July, 1841, and which was afterwards 
withdrawn by McConnell and delivered up to Gantt, and by him can- 
celled, was offered in evidence by the plaintiff in error; but the court 
refused to permit the said cancelled deed to be read, except for the 
purpose of showing notice to Lane of the deed substituted for it. 

It was admitted that any interest which McConnell may have ac- 
quired by any of said deeds, was sold at sheriff’s sale to Gaty, McCune 
& Glasby in July, 1843; and that Henry Clamorgan conveyed all his 
right to a portion of said lot bounded south by Oak street, west by the 
lot conveyed by Fryer to Lane, north by the northern boundary of said 
lot of Lane produced, and east by an alley, toGaty, McCune & Glasby, 
in July, 1843. 

The plaintiff below, to show that Apauline Clamorgan regarded her- 
self, upon the death of Cyprian, the sole owner of the lot described in 
the deed to Brazeau, read in evidence her deed to Fryer. In this deed 
it is recited that Cyprian Clamorgan died before he had any power or 
authority in any way to dispose of his interest in said lot. 

The court, upon motion of Lane, gave the following instructions: 
“If the jury find from the evidence that Louis Clamorgan, as soon as 
he arrived at full age, executed a deed for the premises in controversy, 
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to Murray McConnell, and afterwards another deed for same premises 
to Lane, that deed of McConnell was taken to Recorder’s office and 
withdrawn within less than a day, before being copied on the record, 
(the certificate of filing being erased by the officer) and returned by 
McConnell to Clamorgan, with the intent of recalling the same and ren- 
dering it ineffectual; and that afterwards Lane’s deed was filed for 
record, and that after Lane’s deed was so filed, another deed from Louis 
Clamorgan to McConnell for the same premises and others, (made after 
Lane’s deed, and taken by McConnell from L. Clamorgan at the time 
Clamorgan’s first deed was returned to him as aforesaid) was recorded, 
that Lane’s deed conveys Clamorgan’s title unaffected by the prior 
deed of McConnell, subsequently returned to Clamorgan. If the 
jury find from the evidence that the agent of Dr. Lane brought his deed 
to the Recorder’s office for record, and there, before recording same, 
learned that a deed had been made to McConnell, such knowledge doth 
not impair the conveyance to Lane.” 

The court also gave the following instructions: “If the jury find 
from the evidence, that Louis Clamorgan, as soon as he became of age, 
executed a deed for premises in controversy, to Murray McConnell, 
and that afterwards on Louis’ giving said McConnell another deed for 
same on other premises, first deed was given up to said Louis, with 
the intent of recalling the same and rendering the same ineffectual, 
and that the said deed was only given for the delivery up of the first as 
aforesaid, said McConnell, and any person claiming under him, is es- 
topped from setting up said first deed. 

The court also gave the following instructions at the instance of the 
deferdants: “‘ That the sale and deed by Charles Collins, as guardian 
of Louis and Louisa Clamorgan, to Samuel Gaty, given in evidence, 
passed all the title of the said Louis and Louisa, in the portion of the 
ground embraced therein, to said Gaty: “that the sale and deed of 
Charles Collins, as guardian of Henry Clamorgan, given in evidence in 
this case, to Elijah D. Harris, passed all the estate and right of said 
Henry in the portion of ground embraced in said deed: “that if Gantt 
was the agent of Lane in examining the title, and making the convey- 
ance, and recording the same from Louis Clamorgan to said Lane, of 
his right in the property in question, then notice of another deed or title 
from said Louis to said McConnell is notice to Lane.” 

The defendants asked the following instructions, which were refused : 
“That the lot of 32 feet by 29 feet, set off to Cyprian M. Clamorgan, in 
the partition given in evidence between him and Apauline, and in his 
will given to said Henry, which will, in this respect, is ratified by the 
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will of said Apauline given in evidence, was the sole property of said 
Henry at the time of said sale of the same by Chas Collins, his guardian.” 

“If the jury believe from the evidence, that Louis Clamorgan sold 
his interest in said block 25, comprehending the land in question, in 
1839 or 1840, to McConnell, while under the age of 21 years, and after 
he was of the age of 21 carried the same into effect by his deed given 
in evidence, to McConnell, and that said Lane or his agent had actual 
notice thereof, when the said second deed to Lane was filed for record, 
they are bound to find against said Lane’s title under that deed.” 

“If the jury believe from the evidence, that Louis Clamorgan was 
under the age of twenty-one years when he made the first deed given 
in evidence, to Hardage Lane, and that after he became 21 years of 
age, and before he executed the second deed given in evidence to said 
Lane, he made and delivered the first deed given in evidence to Mc- 
Connell, and the same was recorded, and remained of record till after 
the second deed to McConnell was made and filed for record, then the 
title of McConnell to the property in said deed mentioned, is better 
than that of Lane, so far as said Louis wus able to make title.”’ 

“That if when Louis Clamorgan’s second deed to Lane was re- 
corded, the said Lane or his agent had notice of another prior convey- 
ance made by said Louis, after he was of the age of 21 years, to Mc- 
Connell, then said Louis’s second deed is to be postponed to said 
McConnell’s deed.” 

“If the jury believe from the evidence, that Louis Clamorgan made 
his deed to McConnell soon after he came of age, of his interest in the 
property in question, and that the same was filed for record in the Re- 
corder’s office in St. Louis county, and that after the making and filing 
the same as aforesaid, said Louis made his deed of the same property 
to Lane, and the same was recorded by Lane’s agent, who before and 
at the time of recording it, had knowledge of the said deed to McCon- 
nell, and that afterwards said McConnell filed for record the other deed 
of said Louis, conveying to him the same property, and carrying into 
effect the same sale, and atthe same time withdrew from the Recorder’s 
office his said first deed, with the intent of cancelling it, the jury are 
bound to consider the title of said Louis unaffected by said deed to 
Lane.” 

That the recital in the will of Apauline Clamorgan, as follows :— 
“Wishing and intending, as far as in me lies, to place my seve- 
ral children on equal footing in a pecuniary point of view, and as re- 
gards their worldly advancement at the time of my dissolution, and for- 
asmuch as my second son and child Henry has been sufficiently provi- 
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ded for and established in the world by the will of his uncle Cyprian 
Martial Clamorgan, deceased, and placed in a better situation in a pe- 
cuniary point of view, than I remain able to place the balance of my 
children,” is a ratification on her part of all the provisions made by the 
last will of Cyprian Martial Clamorgan in favor of said Henry, in effect 
makes such provisions in favor of said Henry part of her testamentary 
disposition, and estops her heirs and all claiming under them from claim- 
ing any property limited to Henry Clamorgan, by the last will of Cy- 
prian Martial Clamorgan aforesaid.” 

The jury found, in substance, that Lane had no interest in so much 
of said premises as had been sold by Charles Collins, as guardian of 
Louis and Louisa Clamorgan, to Samuel Gaty: that as to the remain- 
der of the premises sought to be divided, Hardage Lane was seized in 
fee simple of four-ninths thereof: that the interest of the said Henry 
Clamorgan had been, until disposed of, one-ninth thereof: that said 
Henry Clamorgan had conveyed all his interest in and to the lot front- 
ing on Oak street, 29 feet in front by 32 feet deep, to Stacker & Er- 
win, which interest was one-ninth thereof, and that the remaining par- 
ties to the action are not co-tenants or part owners, except as in said 
verdict is set forth. 

A motion for a new trial was made and overruled, and the case is 
brought here by writ of error. 

Most of the points discussed in this case arise out of the instructions 
given or refused by the circuit court. Some of them will be but brief- 
ly noticed, having been, as we conceive, settled by a previous decision 
of this court. We allude to the case of Dougal vs. Fryer, determined 
by this court in 1831. That decision, in our opinion, constitutes a suf- 
ficient answer to the first three positions assumed in behalf of the va- 
lidity of Cyprian Clamorgan’s will. These positions were, jirst, that 
the limitation in the deed to Brazeau, fixing the period of majority in 
the children of Clamorgan at the age of twenty-five, was rendered null 
and void by the introduction of the common law in 1816, which fixes 
the period of maiority at twenty-one: secondly; that admitting the re- 
striction valid, a partition of the land between Cyprian and Apauline 
was not embraced by the terms of that instrument, which merely pre- 
vented the donees “from using the said lot, by sel ing, encumbcring it, 
or pledging it ;” and therefore, thirdly, that the will of Cyprian, made 
after he was twenty-one, though before he was twenty-five years of 
age, was valid. 

We are unable to see how the validity of the restriction in the deed 
to Brazeau, connected as that restriction is with a life estate and cross 
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remainders in the three children of Clamorgan, can be reconciled with 
the assumption of a right to make partition. The effect of such parti- 
tion must be to destroy the cross remainders, and place it in the power 
of either party to sell ev znstanéi, the partition is effected. And this 
would be merely an indirect mode of annulling the restriction. We 
suppose the provision in the Brazeau deed, which prohibits the chil- 
dren of Clamorgan from selling, encumbering or pledging the Ict con- 
veyed, was designed to prevent any a/éenation of it until the period 
fixed in the deed ; and partition, which is a form of alienation, is within 
the spirit of the restriction. Consistently with the decision in the case 
of Dougal vs. Fryer that partition cannot be sustained, nor the will of 
Cyprian which succeeded it. Since this decision, as it appears from 
this record, several conveyances of different portions of this lot have 
been made, and upon this state of facts the court does not feel itself at 
liberty to enter into any examination of the propriety of that decision. 

The second general proposition arising on the record before us, re- 
lates to the construction of Apauline Clamorgan’s will. This will, it is 
said, either confirms the will of Cyprian, or by implication adopts its 
provisions ; or at all events, it operates as an estoppel, so as to prevent 
the devisees, undef the will of Apauline, from claiming any thing to 
the prejudice of Henry’s claim, under the will of his uncle Cyprian 
Clamorgan. 

The instruction asked on this head, embracing, we presume, the po- 
sition designed to be taken on this point, is as follows: ‘‘ The recital 
in the will of Apauline Clamorgan, as follows: ‘ wishing and intending 
as far as in me lies, to place my several children on an equal footing, 
and forasmuch as my second son and child Henry has been sufficiently 
provided for, and established in the world by the will of his uncle Cy- 
prian Martial Clamorgan, deceased, and placed in a better situation, in 
a pecuniary point of view, than I remain able to place the balance of 
my children,’ is a ratification on her part of all the provisions made by 
the last will of Cyprian M. Clamorgan in favor of said Henry, in effect, 
makes such provision in favor of said Henry part of the testamentary 
disposition, and estops her heirs and all claiming under them, from 
claiming any property limited to Henry Clamorgan aforesaid.” 

It is not easy to understand what is meant by the term ratification in 
this-instruction, if it be designed to advance any other proposition, 
than that of a devise by implication, or estoppel, as maintained in the 
latter part of the instruction. A ratification of an instrument must be 
made by the person or power which attempted to create it. The void- 
able deed of an infant may be confirmed by his act, after he arrives at 
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years of legal maturity, but a will can never be merely voidable, for 
the person who makes it must be out of existence before it can be a 
will. Upon the death of the testator, his testamentary disposition of his 
property is either a will, valid and binding upon every one, or it is a 
nullity, and no subsequent act of any one can revive a nullity. It is 
true that another may adopt that instrument which purports to be a 
will, or so embody its provisions, as to make it a part of his own. It 
then derives its validity solely from the act of the person adopting its 
provisions ; and this brings us to the consideration of the latter branch 
of the instruction, wherein it is claimed, that the will of Apauline Cla- 
morgan, by implication, adopted the provisions of the will of Cyprian 
Clamorgan. 

If Apauline Clamorgan believed that her son Henry, already had a 
title, independently of any act of hers, and that belief is to be fairly 
inferred from the language of this recital, how can it be maintained that 
she intended to exercise any power of disposition in his favor? Though 
she may be influenced in the disposition of her property, by this suppo- 
sition, yet it does not follow that she intends to give to Henry that ben- 
efit, to which, she takes it for granted, he is already entitled. How are 
we to come to the conclusion, that in the event of the failure of Hen- 
ry’s title, under the will of Cyprian, she designed and intended by her 
will to give him that same estate ? 

It matters not, in considering the question of intention, whether the 
testatrix was the owner of the lots attempted to be devised by Cyprian 
or not. If not the owner, her will, provided the manifestation of inten- 
tion be clear, would only produce a case of election among those enti- 
tled under each will; whereas, upon the other supposition, it would 
amount to an implied devise of the specific property. 

In Wright vs. Wyvill, (2 Ven. 56,) a testator bequeathed unto his 
wife six hundred pounds to be paid to W., saying it was for payment of 
lands lately purchased of W., and was -alreudy estated as par! of a 
jointure to his wife during her life. \t appeared that these lands had 
not been settled on the wife. The majority of the judges held that these 
expressions did not amount to a devise to her, believing that the testa- 
tor did not intend to devise her anything, upon the ground that he men- 
tioned, that she was estated in it before. 

The case of Dashwood vs. Peyton, (18 Vesey, 27,) is a deliberate 
decision of Lord Eldon to the same purpose, and as the case is a leading 
one on the subject of recitals, we extract the principal facts from the 
reports. Sir Henry Peyton by his will, reciting that he was entitled for 
life under the will of his uncle, Sir Thomas Peyton, to the advowson of 
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the Rectory of Doddington, with remainders over, “subject to a direc- 
tion in the said will, that my brother J. Dashwood, shall be presented 
to said Rectory, when it shall next become vacant, which it is my wish 
may be complied with; now 1 hereby declare it to be my desire and 
earnest wish that in case, upon the vacancy of said living, the said J. 
D. shall not be then living, or in case the said Rectory shall again be- 
come vacant, after the said J. D. shall have been presented to and ac- 
cepted said presentation,’”’ then Algernon Peyton was to be presented. 

The fact was, that under the will of Sir Thomas Peyton, J. Dashwood 
was only entitled to the presentation on a certain contingency, which 
had not happened. The question then arose, whether the expressions 
in the will of Sir Henry, raised a gift in him by zmplication, so as to 
put the persons actually entitled under the will of Sir Thomas, who took 
benefits under the will of Sir Henry, to their election. 

Lord Eldon thought not. ‘ The real question,” said he, in an elabo- 
rate opinion upon the case, ‘‘is, whether this is to be considered as a 
case of election ; and though it cannot be a direct devise, as the testa- 
tor had nothing to give, it is clear that an effectual gift may be made, 
by raising a case of election; but for that purpose, a clear intention to 
give that which is not his property, is always required. If therefore 
it can be established, that the testator has expressly declared, or has 
shown a clear intention that James Dashwood should take this preson- 
tation, a case of election would be raised ; but if upon the whole will 
taken together, it is obvious, that the testator thought he had nothing 
to give to James, that he was already entitled, and the testator under 
that supposition, has not given to him, or expressed an intention that 
he should take, [find no authority for holding a mere recital, without 
more to amount to a gift, or demonstration of an intention to give.” 

Here it will be observed, that it was not pretended, that the recital 
in the will of Sir Henry Peyton, should be construed as a direct devise, 
because Sir Henry had no interest in the thing devised, but it was 
urged that the devisees of Sir Henry, who were also devisees of Sir 
Thomas, should be put to their election. Their right to do this 
in case the will should be construed as demonstrative of an in- 
tention on the part of Sir Henry, to make this disposition of 
the advowson, was admitted by the Lord Chancellor, and the prin- 
ciple npon which the case turned, was the absence of any indi- 
cation of intention on the part of the testator. Ina subsequent argu- 
ment of this case, after the cpinion above alluded to, had been given, 
the case of Tilly vs. Tilly was cited as an authority against the con- 
struction which Lord Eldon had given to the will. That case was one> 
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where the owner in fee of a trust estate, reciting that his wife was en- 
titled to dower out of that estate, devised it; and the question was, 
whether that recital amounted to a devise to her of a third part of the 
rents and profits. The Chancellor, to whom this case was submitted, 
decreed an account, but with leave for the infant, (who was the de- 
visee, ) to move to set it aside, after she became of age, and also de- 
clared, that his decree should form no precedent, as he thoughtit a 
very hard case. But Lord Eldon disclaimed the doctrine of this case, 
and disregarded its authority. 

The case of ‘Tilly vs. Tilly, referred to in the case of Dashwood vs. 
Peyton, involved the same questions we are now considering. The 
testator, assuming as a fact what had no existence, to wit, the right of 
his wife to dower in a trust estate, devised that estate. In the princi- 
pal case Apauline Clamorgan, reciting that her son Henry had been 
provided for by the will of his uncle Cyprian, devised her real estate, or 
the principal part of it, to her other children. The Chahcellor who 
made the decree in the case of Tilly vs. Tilly, protested against‘its be- 
ing regarded as a precedent, and Lord Eldon not only disregarded its 
authority, but intimated his dissatisfaction with the principle upon whicti 
it was decided. The case of Tilly vs. Tilly is therefore no authority, 
for the construction now contended for, and the case of Dashwood vs. 
Peyton is an authority pointedly against such a construction. There is 
a class of cases, in which the testator refers to a disposition as made in 
his will, (which in fact he has not made, ) andthe courts have supplied 
such omission. The ground upon which such implications are admit- 
ted is obvious enough. Such recitals manifest an unequivocal inten- 
tion to make the disposition referred to. See Powell on Devises, 197. 

So also there is another class of cases, in which a testator has made 
his will, and afterwards revokes some bequest in it, founding such re- 
vocations on the assumption of a fact which turns out to be false. In 
such cases, it is held, that the bequest is not revoked. The case of 
Campbell vs. French, (3 Ves. 321,) is one of this character. The tes- 
tator, having bequeathed to his grand children, residing in America, 
£500, by a codicil, revoked the legacies, declaring in such codicil, that 
they were all dead, and it was proved that they were living. The prin- 
ciple of these cases does not conflict with the doctrine of Lord Eldon 
in Dashwood vs. Peyton, and indeed the case cited (Campbell vs. 
French, ) was decided by him. There is an obvious difference between 
a question of revocation, and the construction of an original will, and 
the contesting parties bear a different relation to each other. 


The case of Smart vs. Prujean has been referred to, but its applica- 
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bility to the facts of the present case, is not perceived. Thata tes- 
tator may refer to other unattested papezs, and make them part of a pro- 
perly attested will, is indisputable; but in that case there was no ques- 
tion as to the znfention of the testator, to make certain papers, parti- 
cularly described, a part of his will, though there was a dispute about 
the identity of the papers, and the case turned upon that point. The 
Chancellor was of opinion, that the papers produced, were not such as 
answered the description in the will. There was ne question as to the 
intention of the testator to make the papers alluded toa part of his will; 
papers written by himself and addressed to his executors. There was 
no question in the present case, that Cyprian’s will was sufficiently re- 
ferred to in the will of Apauline, but whether Apauline designed to 
adopt. its,provisions by such reference. 

The cases of Poulson vs. Wellington, (2 P. Wm. 533,) and Wilson 
vs. Piggott, (2 Ves. 351,) arose upon the construction of deeds, and 
illustrate the full extent to which the courts have gone in giving effect 
to mere recitals. 

In Wilson vs. Piggott, ‘a marriage settlement was made, by which, 
after the deathof husband and wife, £4000 was to be paid to all and 
every, the child and children, other than an only, oreldest son, at such 
times and in such proportions, as the husband or wife, or the survivor, 
should appoint by deed or will; for want of such appointment, to be 
equally divided among such younger children, &c. There were four 
younger children; the marriage settlement of one of them recited, that 
she was entitled to £1000, part of this fund; one-fourth was appointed 
to another, en his marriage; and to a third, one thousand pounds, 
(£1000,) as her part of thatfund, The question was, whether the re- 
cital‘inthe marriage settlement, could be considered asa declaration 
that, she was entitled to that sum. The Master of the Rolls thought it 
clear, that where a party liad such a power, as the father in this case 
had, and demonstrated an intention so give the share to any child, the 
court would enforce it, without attention to the mode in which it was 
given. He therefore held that clause in the settlement, to be an ap- 
pointment. 

In Poulson vs. Wellington, (2 P. Wms. 533,) a widow of a freeman 
of London, who left children, and who died intestate, was entitled to 
four-ninths of his personal estate, and having by deed assigned over 
her four-ninths for her seperate use in case of marriage, and to such 
persons as she should appoint, and for want of such appointment, then 
to her children; the widow, in contemplation of a second marriage, by 
another deed, to which the intended husband was a party, in considera- 
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tion of the intended marriage, and of a settlement made on her by her 
intended husband, recited, that if she did not dispose of her four-ninths, 
the husband would be entitled thereto, and then assigned it over to 
trustees, in trust for the intended husband during their joint lives, sub- 
ject to her control and disposal by writing, and died without making 
any disposition. Lord Chancellor King held, that as the husband was 
a purchaser of the four-ninths, and as it was recited in the last deed, 
that in case the wife died without making an appointment, the second 
husband would be entitled thereto, the recital amounted to an informal 
appointment. 

In both these cases, there was much hesitation in making the cecrees, 
and in both, the action of the Chancellor is based upon the assumption 
of a clear manifestation of intention on the part of the person making 
the deed. ‘Ihe cases are analogous to those we have heretofore alluded 
to, in which the testator recites a previous disposition, as having been 
made in his will, and the recital is admitted to be an informal devise. 
The party is aware of his rights, and of his power over the subject 
matter, and supposes that he has exercised that power in that, or another 
instrument. 

Such cases cannot be cited to support the doctrine that a party, who 
is not aware that he has any interest in the subject matter, or any power 
over the same, may, by a mere recital that some other person has con- 
veyed or disposed of the subject matter, make such recital his will or 
deed. 

The third branch of the instruction asked of the circuit court, places 
the validity of Cyprian Clamorgan’s will upon the principle, that the 
devisees of Apauline Clamorgan are estopped from denying the title of 
Henry, under the will of his uncle, Cyprian; that they cannot claim 
under the will, and at the same time refuse to abide by that portion of 
it which recognizes Henry’s title. This position leaves the question of 
intention where it was before; it is merely a question between the right 
of election, and a direct devise, which we bave already noticed, in com- 
menting on the case of Dashwood vs. Peyton. 

Apart from the considerations to which we have already adverted, 
the will itself presents some intrinsic obstacles to the contruction 
sought tobe placed on it. Apauline Clamorgan, by her will, devises to 
her three children, Louis, Louisa, and Cyprian, ‘‘a certain lot or parce} 
of land, &c., bounded, south by a cross-street, commonly called Oak 
street; west, by Second, Main or Church street, &c.” Now, lot No. 5» 
in the diagram had been sold to Fryer, and lot No, 3, by the will o¢ 
Cyprian, was devised to Henry, so that in truth, no part of her lot, in 
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block 25, on the supposition that Cyprian’s will was valid, bounded on 
Second street. 

If a controling influence must be given to the words, “wishing and 
intending to place all my children upon an equal footing, in a pecuniary 
point of view,” and also to the succeeding recital, in which Henry is 
said to be provided for by the will of Cyprian, we must adopt the 
maxim recognized by the civil law, “‘Pater credens filium suum esse 
mortuum alteram instituit haeredem, filio domi, rediunte, hujus 
institutionts vis nulla.” But our statute would remedy the hardship 
of the case put by Cicero, and I have not seen any case in which that 
principle has been admitted as a principle of the common law. The 
nearest approach to it will probably be found in the cases of revocations 
made under a mistake, to which we have heretofore referred. 

The third principal point discussed in this case, arises out of the posi- 
tion assumed by the defendant in error, that the deed from Louis Cla- 
morgan to Hardage Lane of August, 1840, was confirmed by the conduct 
and declarations of Louis on the 24th and 27th July, 1841, and there- 
fore passed all the title of Louis to said lot. 

Some diversity of opinion has prevailed in relation to the manner in 
which the acts of an infant are to be avoided or confirmed, and what 
acts will amount to such avoidance or confirmation. The whole sub- 
ject is fully discussed, and the learning on this question apparently 
exhausted in the opinion of Judge Story, in the case of Tucker vs. 
Moreland, 10 Peters. In that case the court do not adopt the opinion 
advanced by Lord Mansfield in Zouch vs. Parsons, that the distinc- 
tion between void and voidable acts, rests solely upon the solemnity 
of the instrument, but consider that it depends also upon the charac- 
ter of the instrument, as prejudicial or advantageous to the infant. 
They hold that in general the deed of an infant is voidable only, by 
reason of its solemnity, unless it appears on its face to be to his pre- 
judice, in which event it would be void. And this is declared to be the 
result of the English as well as American authorities. As to what 
acts will amount to a confirmation, the court held in that case, that 
where the act of an infant is by matter of record, he must avoid it 
by some act of record; if an act in pads, it may be avoided by an act 
in pais of equal solemnity and notoriety. A confirmation of a deed 
may be good without being by deed, as in case of a lease by an infant, 
and his receiving rent after he came of age; but it is very questiona- 
ble whether a deed could be confirmed by mere words. The acts must 
be of such a “ solemn and unequivocal nature, as to establish a clear 
intention to confirm the deed, after a full knowledge that it was voida- 
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ble. Mere acquiescence, uncoupled with any acts demonstrative of an 
intent to confirm it, would be insufficient for the purpose.” 

This doctrine we do not consider inconsissent with the principles eas- 
serted by the supreme court of Tennessee, in the case of Wheaton vs. 
East, (5 Yerger 41.) That court held, that a deed was not necessary 
to confirm that which was executed during infancy, because “ that deed 
passed the interest in the estate, and being only voidable at tlie elec- 
tion of the infant, should he or his heirs fail to disaffirm, a good title 
will be vested, and no other person can call it in question, on account 
of the infancy of the grantor at the time it was executed. Any thing 
therefore from which his assent after he arrives at age, may be fairly 
inferred, will be sufficient to aflirm the deed made during infanvy, and 
prevent him from afterwards electing to disaffirm it.”” If these observ- 
ations be taken in connection with the facts of the case, their propriety 
will be at once obvious. _The infant had permitted his alienee to re- 
main in possession for several years after he became of age, and stood 
by (without objection) whilst large and valuable improvements were 
made upon the premises. Such acts would be like the case of an in- 
fant lessor, receiving rent from his lessee after he became of full age. 

With these principles for a guide, let us see in what light the expres- 
sions of Louis, on the 24th July, 1841, (the 25th being his birth day, ) 
are to be regarded, so far as they have any tendency to confirm the 
deed to Dr. Lane of the preceding August. On that day Louis came 
to the office of Mr. Gantt, who had sent for him with a view to procure 
his confirmation of his previous deed, ,by the execution of another, 
which Gantt had prepared for that purpose. When asked to execute 
this deed of confirmation, Louis said he was perfectly willing; that the 
land was Dr. Lane’s, and that he wouid execute a deed so soon as he 
was cf age, but finally declined executing the deed ‘which had been 
prepared, because of certain covenants contained therein, and the 
whole matter was deferred until Monday, (the 26th, } by which time, it 
was supposed, an interview would be had with Dr. Lane, and another 
deed prepared, conformably to Louis’ views. So far from confirming 
the deed of August, it would seem that he expressly declined doing so, 
at that time, and though he used some general expressions that the land 
was Dr. Lane’s, yet such expressions, taken in connexion with his acts, 
cannot amount to a present confirmation, but only indicate a disposition 
to confirm at some future time, and on stipulated conditions. From the 
statements and acts of Dr. Lane’s agent, Louis must have inferred that 
a deed was necessary to a confirmation, and the execution of a deed he 
deliberately postponed. 
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The remaining point to be examined is the propriety of the action of 
the circuit court, in relation to the deed from Louis Clamorgan to Mur- 
ray McConnell, filed for record on the 26th July, 1841, and withdrawn 
and cancelled on the 27th. The court excluded this deed as evidence 
of title in McConnell. 

That a destruction of a deed for things lying in livery, does not de- 
stroy the estate which passed, may be regarded as settled law. Green- 
leaf Ev. 302; Jackson vs. Chase, 2d John Rep..86. It may be also 
safely asserted, that in general, secondary evidenct of the contents of 
such instrument, will be admitted upon ‘proof of t'ie fact of such de- 
struction, even though the destruction be voluntary. This latter rule 
is not, however, of universal application, for cases have occurred, and 
will doubtless again occur, in which its literal application, unaffected 
by circumstances, would produce the most monstrous injustice. It is 
important then, in the present case, to look at the facts and circum- 
stances attending this transaction, with a view to sce how far it comes 
within the general principle, touching the admissibility of secondary 
evidence. 

And first, let us examine the deed itself. This deed passes or pur- 
ports to pass, “all the right, title, claim and interest, (of Louis Cla. 
morgan,) both at law and equity, to block No. 25, (describing it,) 
which property formerly belonged to Jacques Clamorgan, and was 
handed down from him to his children, and willed by his son Cyprian 
to the said Lonis Clamorgan.”” Does this deed convey any thing, but 
the interest which Louis derived, or supposed himself to derive from 
his uncle Cyprian ? 

The word “ property” is used indiscriminately to describe the estate 
which a man has in a tract of land, or the /and itse/f. If the word in 
this deed be understood to mean the land itself, that is block No. 25, 
then the last clause of the description must be rejected. If the word pro- 
perty be understood to mean the estate or interest which Louis had in 
block No. 25, then the whole description is applicable, and the estate de- 
rived, or supposed to be cerived,from Cyprian, was only conveyed. It is 
a paramount rule of interpretation to give effect, if it can be done consist- 
ently with the manifest intent of the parties, to every part of an in- 
strument. If this cannot be done, then certain rules have been adopted 
in relation to what parts should first be disregarded; but it is the duty 
of a court called upon to fix the interpretation of an instrument, first 
to enquire how every part of the instrument can be made effectual. 
Applying this rule here, the deed of Louis to McConnell would then 
be a conveyance of all his right and interest, which was handed down 
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from Jacques Clamorgan, and willed by Cyprian Clamorgan to said 
Louis. Leaving out of view the fact that the will of Cyprian was void, 
and with a knowledge of the fact that Louis also derived an interest in 
this block from his mother, distinct from that he supposed himself to 
derive from his uncle, could any court hesitate to say that such a deed 
only conveyed the interest derived from Cyprian? 

In giving a construction to this deed, as well as determining the right 
of McConnell to use it in evidence, for the purpose of affecting Lane 
with notice, the whole character of the transaction must be looked 
into. An infant may, for such is the law, sella piece of land for a valu- 
able and bona fide consideration to one, and so soon as he arrives at 
the age which the law fixes as the period of discretion, he may convey 
the same land to another, and thereby avoid the first deed. This is not 
considered a fraud on the part of the infant, nor does the party purcha- 
sing under such circumstances, and with a full knowledge of them, 
commit any fraud. The protection designed to be thrown over an in- 
fant, would be almost entirely nugatory, if the good or bad faith of the 
infant were permitted to influence the legal effect of his acts. Tucker 
vs. Moreland, 10 Pet. Rep. The transaction is not, however, favored 
by a court; if the party purchasing, under such circumstances, gets the 
legal advantage, he will not be deprived of it; but farther than this, the 
court is under no obligation to go. 

There can be no doubt that McConnell and Collins were fully ap- 
prized of Lane’s purchase in 1840; the testimony of Collins himself 
shows this; and there can be as little doubt that no sale had ever been 

ade to McConnell previous to July 26th, 1841. They were fully 
aware of Louis’ infancy, and therefore knew full well that no valid trans- 
fer could be made by Louis. It is true that Collins speaks of a previous 
bargain, made on his confidence in Louis’ honor, but admitting there 
was sucha parol agreement, it is very evident that the only considera- 
tion of this bargain on their part, was a house and lot on Broadway, the 
title to which, if they had any title at all, was not placed under the 
control of Louis. 

The motive attributed to McConnell in withdrawing his deed of the 
26th, and delivering it up to be cancelled, is certainly a singular one. 
McConnell & Collins appear, from this record, as business men, engaged 
to some extent, too, in the purchase of land or lots—familiar, we may 
presume, to some degree with even the forms of ordinary conveyances, 
(for the deed of the 26th was written by Collins,) is it probable that 
McConnell would think it necessary to procure a transfer of the dower 
of Louis’ wife, that he should have destroyed or cancelled the deed 
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which he had from Louis, if that deed was in other respects satisfactory? 
A comparison of the two deeds is almost conclusive to the contrary. 
The second deed contains an express revocation of the deed to Lane, 
and is a clear conveyanee of the whole of Louis’ interest. The first, 
to say the least, is of doubtful import, and contains no reference what- 
ever to the previous deed of Lane. 

The question then recurs, shall McConnell, after having removed his 
deeds froin the files of the recorder’s office, and obliterated all evidence 
of its ever having been recorded, and delivered up the deed itself to be 
cancelled, with an intent to divest himself of all title under it, be per- 
mitted to claim priority by virtue of a second deed, on the ground of 
notice of the first? Is an actual notice of the first deed, notice of the 
second? Our statute makes the deed notice, not of a sale, but of the 
conveyance. The deed of confirmation to Lane, of July 26th, is not 
therefore affected by any notice of the first deed to McConnell, and it is 
not contended that Lane had any notice of the second deed to McCon- 
nell, of July 27th. 

In relation to McConnell’s right to rely upon his cancelled deed, as 
evidence of title, the obscurity of that instrument was, we think, suffi- 
cient under the circumstances, to justify the court in regarding it as no 
disaffirmance of the previous sale to Lane. An infant, it is conceded, 
may disavow his contracts, of however solemn a character, made du- 
ring his infancy, but the act of disafirmance must be unequivocal. 
Where the act may be fairly construed consistent with the previous at- 
tempt to convey, it should be so construed. 

We have already alluded to the question touching McConnell’s right 
to use this deed as evidence, under the facts of this case, supposing it 
to be an unequivocal disaflirmance of the sale to Lane, and a convey- 
ance of his entire interest in block No. 25. Upon that question the 
court are not agreed. The cases of Commonwealth vs. Dudley, (10 
Mass. Rep. 403,) and Holbrook vs. Tirrill (9 Pick. Rep. 105,) show 
the length to which the supreme court of Massachusetts bave gone in 
giving a construction to the rules of evidence, by which the cancellation 
of a. deed is indirectly made to divest the title. The supreme 
court of New Hampshire, in the vase of Farrar vs. Farrar, (4 N. H. 
Rep. 194,) a case somewhat analagous to those in Massachusetts, have 
perhaps gone still farther. In all of these cases the title is admitted to 
be unaffected, but the party having voluntarily destroyed the evidence 
of that title, is not permitted to avail himself of it by secondary evi- 
dence. 

Upon this point, however, no opinion is intended to be expressed. 









om ai ean = 











OCTOBER TERM, 1845. 





Macklot vs. Dubreuil. 





Judge McBripe concurring, the judgment is affirmed. 

Scorr, J.—I do not concur in so much of this opinion as maintains 
that Apauline’s will did not confirm the devise made by Cyprian to 
Henry. The case of Dashwood vs. Peyton, is the case of an election. 
An election only arises where a testator devises something belonging to 
another, on the supposition that he has a right to do so, and in the same 
will gives an estate to him whose property he has devised away. In 
such a case the devisee cannot claim under the will and againstit. He 
cannot take that which is given to him, and at the same time deny the 
right of the testator to devisé away his property. Here Apauline did 
not convey away property to which she had no right. Either she or 
Cyprian had a right to this property. If Cyprian had a right, it passed 
by his will; if he had no right, then Apauline, by her will, adopted it 
as if it were her own. Any other construction works the grossest in- 
justice. She declares her intention, by her will, to place her children 
on an equal footing in a wordly point of view, and yet in despite of this 
explicit declaration, she is made almost to disinherit one of them. As 
Jands can pass by a will,a previous inoperative disposition of them may 
be set up by one. See Denn ys. Cornell, 3d Johns. Cases 174. 
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i. A vendee may dispute the title of his vendor in an action of ejectment. His possession 
is adverse to that of his vendor, and he may set up the stat. of limitations, in bar of an 
action founded on his vendor’s title. 


2. What constitutes adverse possession is a question of law—the facts to establish that po- 
session are however to be found by the jury. 


3. The certificate of the Recorder of Land Titles, is prima fucie evidence of title, and dis- 
penses with the necessity of proof of the facts upon which the Recorder was required to 
issue his certificate. 


4. A person whose only title is naked possession, ¢>~- “~ defend against the certificate by 
showing that the facts upon whieh the pe « issued the certificate did not exist—or 
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POINTS AND AUTHORITIES, 


1. The certificate of the Recorder of Land Titles, dated 18th August, 
1842, was improperly admitted in evidence, 3 Story’s Laws U. States, 
1972, avt for procuring cultivation, &c., before Recorder D.C. The 
land in question was nota “‘lot’’ in the meaning of act of 13th June, 1812, 
and was not therefore confirmed by that act; and the Recorder had no 
jurisdiction of it. i 

2. The admission in evidence of the testimony taken before Hunt, 
the recorder, is objectionable for the same reasons. 

3. The second instruction asked by defendant below as to the limita- 
tion of 20 years, should have been given. First, That portion 
of it relating to the half belonging to the heirs of Dubreuil is cor- 
rect, for the land was deeded to her husband during the marriage, 
and by the Spanish law, the wife being the survivor owned the 
half, Recopilacian de layes de Espana, vol. 3d, page 425, Lib. 
10, Tit. IV. Laws 1, 2, 3, 4 and 5; 9 Mart. Rep. 217, (O. S): 
3 Mart. Rep. 97, (O. S.) as to presumptions. Second, The deed to 
the husband Louis Dubreuil, is dated 22 Nov’r, 1790, and the daugh- 
ter was married in 1797, showing as the rest of the record also does, 
that they were married long before that conveyance. Third, That 
portion of the instruction as to the children, should have also been giv- 
en. 1 Edwards’ Com. 598, limitation of 20 years; Rev. Code of 1825, 
p- 510, 511; Rev. Code, p. 392, page 396, sec. 11, 2 Stark. Ev. 506,- 
7,8. Fourth, Defendant held adversely and denied the right of the 
heirs of Dubreuil, so that the act would bar even if he were owner 
jointly with them. 1 Lord Raymond, 310, 311,312; 5 Burr Rep. 2604 ; 
1 Cowper, 217. Long possession by one tenant in common, held proof 
of ouster, and a denial of title is ouster ; 13 John. Rep. 406. A gran- 
tee of an undivided ninth who purchased the whole, and entered claim- 
ing the whole, holds adversely and is protected by the statute against 
the other tenants in common. 3. J. R. 116; defendant not protected 
because he ext~~od under one tenant in common, and therefore pos- 


session not adverse. ®° ©-san 530; where tenant in common enters 
adversely, claiming in severalty, statute of limitations runs in his 


favor against his co-tenants. 4 Paige wai 7 8 effect 39 John. Rep. 
102. Question of adverse possession 1s certainly for tute. § Cow- 
en 530, Clopp vs. Browagen; though such questions sometime... :,_ 
volves questions of law which the court should decide, submitting the 
questions of fact to the jury with its instructions, 5 Peters’ Rep, 402 ; 
1 Cowen 276, 605; 8 Wend. 440; | Littell 260; 2 Petes 212; show that 
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possession of part claiming the whole under paper title is sufficient 
adverse possession of the whole, for statute of limitations to run. 

4, The court erred in giving the instruction asked on behalf of the 
plaintiff below. 

First, Because the instruction is ambiguous. It asserts that if the 
jury believe the facts set forth in the instriction, that the defendant 
could not dispute the title of Louis Dubreuil. But Louts Dubreuil 
is the plaintiff; and if he be meant by the instruction, the instruction 
itself is erroneous, as it excludes from the consideration of the jury the 
derivative title of the plaintiff. Second, Andthe doctrine of the in- 
struction is wrong; 3 Hill’s Rep. 516. A grantee in fee may deny that 
the grantor had any title; 7 Wheat. Rep. 535; (5 Cond. Rep. 335;) 16 
Peters’ Rep. 25, at pages 53, 54; 2 Marshall’s Rep.’ 27, 28; 4 Littell’s 
Rep. 274; 2 Metcalf Rep. 32. These cases show that the vendee is not 
estopped from denying the title of his vendor, as he holds adversely to 
him as well as to the rest of the world. 


H. R. G&uate, for Appellee. 


POINTS AND AUTHORITIES. 


1. As to the admission of the certificate of confirmation. 

The plaintiff is entitled to give in evidence, in the opening of his 
case, any title document issuing from any office of the government in 
the forms of law, unless upon its own face, it appears to be void, as 
being not within the scope of the officer’s powers. 

It is only after the defendant has shewn that he claims title and is not 
a mere trespasser, that he can call in question the regularity of the 
acts of the officer who gave the document; Hunter vs. Hemphill, 6 Mo. 
Rep. 106. 

The question then for the court is the legal effect of the document 
after the evidence has been given, and this is to be determined on in- 
structions asked by the party, and is necessarily subsequent to the ad- 
mission of the document in evidence. So far then as the admissibility 
of the certificate of confirmation is to be decided upon the facts as they 
were before the court, when it was offered, there can be no doubt that 
at the time that question was raised, the court was bound to admit the 
paper. 

If it be said as an objection to its admission, that it bears date after 
the suit was brought, the answer is ready and conclusive, that it is not 
an instrument that professes to confer title to the land, but is the evi- 
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dence (provided by law,) of the existence of antecedent facts upon 
which the title rests. 

2. Asto the admission of the evidence taken by the recorder of land 
titles, offered for the purpose of shewing that that officer took proof of 
the possession of the property, under the act of 26th May, 1824, as the 
basis of the certificate of confirmation, it seems to me that there could 
be no reasonable objection to the evidence offered, seeing that it was 
merely a part of the action of the government on the claims, and was 
admissible on the same principles that required the admission of the 
certificate of confirmation. I mean of course to confine the ques- 
tion here, as it was confined in the court below, to the admissibility of 
the paper for the purpose for which it was offered. 

3. The instructions asked by plaintiff’s counsel and given by the 
court, was the law which ought to govern the case, and which cuts off 
all dispute in relation, to the title or evidence of title under Sylvester 
Sarpy. A person entering into the possession of land, claiming under 
A, cannot dispute the title of A, in a suit brought by B, who also claims 
under A, nor can he set up an outstanding title in another person as a 
defence; 10 John. Rep. 292, Bonne vs. Hinman; 7 John. Rep. 157 ; 1 
Caine’s R. 444; 6 John. R.34. In this view of the law it is wholly 
immaterial whether the property was an “out-lot,” or a tract of land 
unconnected with the town, and whether the recorder had power to 
give a certificate of confirmation or not, and whether in fact there 
ever was any title in Sylvester Sarpy ornot. The possession being 
obtained under the title of Sarpy, whatever that title may be, must be 
restored to those in whom that title is vested. 

4. The second instruction asked by defendant, and upon the refusal 
of which the greatest stress is laid, was properly refused. 

It assumes as a fact to be decided by the court, that the marriage 
between Louis Dubreuil and Susanna, his wife, took place before the 
conveyance from Sylvester Sarpy to Dubreuil, and that consequently 
the property entered into the community which the law establishes 
when no marriage contract is made. 

If the conveyance were made before the marriage, the property would 
not enter into the community unless bouglit in by marriage contract, 
because the community established by law, in the absence of any ex- 
press contract between the parties, only embraces subsequent acqui- 
sitions. 

Although the evidence may be strong that the marriage was anterior 


to the conveyance, yet the question of fact js not to be decided by the 
court, because the evidence is strong. 











































te 
w! 


_- ~~ @ we oh of 











OCTOBER TERM, 1845. 





Macklot vs. Dubreuil. 





Again, the instruction was correctly refused, because it referred a 
question of lawto the jury. 

The court was asked to instruct the jury, ‘‘that if they believed that 
Daujin, and those claiming under him, had possessed the land adversely 
to the plaintiff, they should find,” &c. 

What constitutes an adverse possession, is a question of law; 5 Pe- 
ters 438. The cases are very numerous in which the courts declare 
what is necessary in law, to constitute an adverse possession; 1 John. 
Rep. 158; 16 John. R. 301; 3 John. Case 124; 6 Mass. R. 229; 7 Mass. 
R. 381. These are only a small number of the cases which might be 
cited, in which the courts decide as a matter of law, what was a dis- 
seisin or actual ouster, or adverse possession. 

Angell in his treatise on limitations says: “The only rule which can 
be laid down is, that to constitute a disseisin or adverse holding, there 
must be an actual and exclusive occupation of the land, accompanied 
by such circumstances, and attended by such acts, as will amount to a 
claim to hold it against him who was seized.” Angell 81. 

I am not discussing what an adverse possession is, but showing that 
whether certain acts amount to an adverse holding, is a question of law 
for the court, and is not for the jury. Accordingly the court in examin- 
ing the authorities referred to by the appellant, will see that in those 
cases the courts decided what will constitute an adverse possession be- 
tween tenants in common, and that other facts are required by law to 
constitute an adverse possession between such tenants than are neces- 
sary in other cases. 

When adverse possession is relied upon, certain facts are to be as- 
certained ; as, how the possession commenced ; what was the purpose 
of the party taking possession; what were the relations of the parties; 
what was the intent and evidence of the possession. 

In relation to such facts the jury must decide, but the court is to tell 
the jury what is an available adverse possession. 

To illustrate this position: take the case of two tenants in common 
of a house and lot in town; one enters and uses the whole premises 
himself without saying or doing anymore. This is not in itself an ad- 
verse possession; but if he actually ousts his co-tenant, and claims the 
whole, or does other acts equivalent to an ouster, this it is said will be 
the beginning of adverse possession. In both cases he has the actual 
possession of the whole. 

To leave to the jury the decision whether there was an adverse posses- 
sion, without telling them in what it must consist, would be to leave to 
them a mere question of law. 














SUPREME COURT OF MISSOURI, 





Macklot vs. Dubreuil. 





The case referred to by the appellant, in 9 John. R. 102, is a case in 
which the court took to itself the question of fact, and decided it, and 
has no application to the case now before the court. 

5. The first and third instructions asked by appellant and refused, are 
embraced in the suggestions here made on the instructions asked and 
given for plaintiff. 


Narrton, J., delivered the opinion of the court. 


This was an action of ejectment brought by Dubreuil to recover the 
undivided moiety of a tract or lot of ground lying in St. Louis county. 
The suit was commenced on the 26th January, 1839. The plaintiff be- 
low obtained a verdict, and judgment was rendered thereon in 1844. 

The plaintiff derived his title from the heirs of Louis Dubreuil. In 
1785 a concession of the land in dispute was made by Cruzat, the 
Lieutenant Governor of Upper Louisiana, to Sylvester Sarpy, and in 
1790 Sarpy conveyed the land by deed to Louis Dubreuil. Dubreuil 
died before the change of government, and in 1808 his widow, Susanna 
Dubreuil, presented her claim before the Board of Commissioners for 
confirmation, under the 2nd section of the act of Congress of March 3, 
1807. The claim was for “four arpens front on the Mississippi, back 
to the road leading to Prairie Catalan, otherwise Carondelet, and from 
six to eight arpens in depth.”? The Board ordered a survey, and in 
1812 again considered the claim, but declined confirming it on the 
ground that there had not been a survey, and the contents of the lot 
had not been ascertained. In 1818 the tract was surveyed by virtue of 
a communication from Frederick Bates, Recorder of Land Titles, to 
William Rector, Surveyor General, which communication included this 
_ tract among a list of claims, as to which the general principle of right 
had been settled by the Board of Commissioners, but not finally con- 
firmed for want of ascertainment of boundaries. In 1824 Theodore 
Hunt, Recorder of Land Titles, took under consideration the claim, as 
one which had been confirmed by the act of 13th June, 1812, and re- 
ceived proof as to cultivation, inhabitation and possession, but issued 
no certificate. In August, 1842, Frederick Conway, then Recorder of 
Land Titles, issued a certificate which was given in evidence by the 
plaintiff on the trial. This certificate purported to be issued under the 
3d section of the act of March 26, 1824; and it is certified that by vir- 
tue of the first section of the act of 13th June, 1812, Sylvester Sarpy’s 
legal representatives were confirmed in their claim to a lot or tract of 
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land containing 32 arpens, (describing it) the same having been regu- 
larly surveyed in the name of Susanna Dubreuil under said Sarpy. Ac- 
companying this certificate was a plat returned by the surveyor general, 
and ecrtified by him on the 17th August, 1842. In this certificate the 
surveyor general says: ‘This claim is embraced in the registry of 
confirmations furnished this office by the recorder of land titles, under 
the provisions of an act of congress of May 26, 1824.” 

In 1838 proceedings were had for a partition of the land among the 
heirs of Louis Dubreuil and Susannah Sainton Dubreuil his wife, which 
resulted in a sale and a purchase by the plaintiff (Louis Dubreuil, the 
younger) and Louis A. Labeaume. 

It appeared in evidence that Louis Dubreuil, the elder, resided on the 
land in dispute until his death, and his widow occupied it afterwards : 
that one Daujin bought the land of Madame Dubreuil, and occupied it 
and claimed it as his own. A witness introduced by the plaintiff, testi- 
fied that he was tuld by Antoine Dubreuil, a son of Louis and Susanna 
Dubreuil, that his mother told him not to molest Mr. Daujin, that she 
had sold him said land, and had been well paid for it. A witness for 
the defendant testified, that both Daujin and Madame Dubreuil had told 
him that Daujin had purchased the land of the said Madame Dubreuil. 
It was also proved that Daujin claimed the land as his own under the 
said purchase, and occupied it from about the year 1814 or 715 until his 
death, when it was sold by his administrator and bought by Louis Me- 
nard, who leased it to the plaintiff in error. 

Evidence was introduced by the defendant Macklot to show the sit- 
uation of this tract of land. It lies between the east line of the com- 
mons of St. Louis and the river; the said eastern line of the commons 
cutting off a small corner from the western end of the tract, and is 
about two miles south of Mill creek, a stream running along the south- 
ern part of the old town of St. Louis. There are several tracts lying 
on the river east of the commons, between the tract in dispute and the 
old town. The late surveyor general (Milburn) was examined, and 
gave it as his opinion, that an out boundary line, such as is contemplat- 
ed by the act of congress of 13th June, 1812, and the act supplementa- 
ry thereto, could be run so as to embrace every thing required by those 
acts, and leave out the land in controversy, except so much of it as falls 
within the St. Louis commons. . 

The circuit court instructed the jury at the instance of the plaintiff, 
as follows: “If the jury find from the evidence that the defendant 
Macklot entered into possession of the land in controversy as the tenant 
of Menard, and that Menard entered into possession under the claim of 
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title from Antoine Daujin, and that Antoine Daujin entered into posses- 
sion under Susanna Dubreuil, and that Susanna Dubreuil claims the 
land under the deed given in evidence by the plaintiff from Sylvester 
Sarpy to Louis Dubreuil, the said defendant cannot dispute the title of 
Louis Dubreuil.”’ 

Several instructions were asked by the en the object of which 
was to let the jury inquire into the fact, whether the land in dispute 
was an out lot of St. Louis or not, and also to let in the defence of ad- 
verse possession under the statute of limitations. These instructions 
were refused. 

The record presents the single question, whether under the facts of 
this case, the defendant had a right to dispute the plaintiff’s title either 
by impeaching the validity of the recorder’s certificate, or by setting 
up an adverse possession as a bar under the statute of limitations? In 
the argument of this question, the proposition contained in the instruc- 
tion of the circuit court of St. Louis is defended upon two grounds: 
First, upon the principle of estoppel, and, secondly, upon the ground 
that the defendant could not, on his naked possession, be permitted to 
call in question the acts of the recorder of land titles. 

The doctrine of estoppel was originally applied to the relation of 
landlord and tenant, and it has been very properly extended to all cases 
where a party has obtained possession of land, upon an understanding, 
express or implied, that he will at some time, or upon some contingen- 
cy, surrender the possession. Motives of public policy have also ex- 
cluded a defendant, against whom there has been a judgment and exe- 
cution, from defeating the purchaser’s recovery of possession, by set- 
ting up an outstanding title. Jackson v. Bush, 10 John R. 223; Jack- 
son v. Hinman, 16; Ib. 292. So where there has been a sale but no 
conveyance, the party taking possession under a bond for title, cannot 
set up an outstanding title to defeat the vendor; 2 Marsh. 242. 

The relation of vendor and vendee is sistent. The latter owes no 
fealty to the former, nor is there any principle of public policy which 
should prevent the vendee from strengthening his title. He holds ad- 
versely to the vendor as well as all the world. 

The case of Blight’s lessee v. Rochester, (7 Whea. 535, ) is a leading 
case on this subject. The facts of that case were very similar, in 
many respects, to the present. James Dunlap was an alien, who came 
to this country subsequent to the treaty of 1783, and died before the 
signing of the treaty in 1794. After his death, one Hunter, professing 
to have purchased of John Dunlap, the brother of James, entered the 
land in controversy, and sold to the defendant Rochester. 
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The plaintiffs were the heirs of John Dunlap. The court held, that if 
the defendant claimed under a sale from Dunlap, then the plaintiffs as- 
serted a title against this contract, unless they could show that it was 
conditional, and that the condition was broken, they could not, the 
court emphatically observed, in the very act of disregarding the contract 
themselves, insist that the defendants were bound in good faith to ac- 
knowledge a title which had no real existence. 

Notwithstanding this case went up to the supreme court from Ken- 
tucky, the court did not regard the decisions of the courts of that State, 
which seemed to countenance a different doctrine, as sufficiently sat- 
isfactory and pointed, to impose upon them the duty of extending the 
obligations created by the relation of landlord and tenant, to that 
existing between vendor and vendee. This case was afterwards re- 
cognized, and its principles adopted, in the subsequent cases of Society 
for the propagation, &c. v. Town of Pawlet, 4 Peters, 506; Jackson ex. 
dem. Bradstreat v. Huntington, 5 Peters, 402; Willison v. Watkins, 3 © 
Peters, 43; and Watkins v. Holman and others, 16 Peters, 25. 

The case of Osterhaut v. Shoemaker was decided by the supreme 
court of New York in 1842. The language of the court in that case 
was very explicit, and they deny the applicability of the doctrine 
which prevents the tenant from disputing the title of his landlord, te a 
grantee in fee. The latter, as the court in the case, say, does not re- 
ceive the possession under any contract express or implied, that he will 
ever give it up. He takes the land to hold for himself, and to dispose 
of at his pleasure. He owes no faith or allegiance to the grantor, and 
he does him no wrong when he treats him as an utter stranger to the 
title. 

The same doctrine is held by the supreme court of Massachusetts, in 
the case of Barker v. Salmon, 2 Metcalf R. 32. 

The supreme court of Kentucky have taken adistinction between 
cases where a conveyance has been made by the vendor to the vendee, 
and cases where there has been a sale but no conveyance. In the for- 
mer class of cases they recognize the right of the vendee to dispute the 
title of the vendor as an adverse holder; (Voorhees v. White’s heirs, 2 
Marsh, 27; Winlock v. Hardy, 4 Litt. R. 274,) but where there has 
been no conveyance they deny the right. The case of Conelly’s heirs 
v. Childs, is one in which the latter proposition seems to be maintained, 
though the report of that case is so meagre, that it cannot be ascer- 
tained upon what precise state of facts the opinion of the court was 
based. It would appear, however, from the statement made by the 
judge who ~~ the opinion, that the defendants obtained posses- 
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sion from one Hays, who had given them a bond for a conveyance, but 
none had been executed; under these circumstances it was held, that 
the defendants could not avail themselves of an outstanding title ina 
stranger, to defeat the recovery of the plaintiff. It does not appear 
whether there was any obligation implied by the contract between the 
vendor and vendee, that the vendee should deliver up the possession in 
any contingency, nor whether the vendor acted in conformity with his 
contract in asserting his title. In Voorhees v. White’s heirs, the court 
said, that so long as the defendant held by bond under the plaintiff, 
and looked to him for a consummation of his right, lie could not con- 
trovert the plaintiff ’s title; but that when a deed was obtained in pur- 
suance of such bond, the defendant could with propriety be said to hold 
adversely to his vendor, as well as the rest of the world, and had the 
same right to controvert his title as any other person. This opinion, 
we think, places the doctrine on a reasonable, and legal basis; and the 
question then resolves itself into one of adverse possession; and. the 
question of adverse possession cannot be determined by the execution 
or non-execution of a conveyance. This would be a circumstance 
which would have its weight, but it might be outweighed by others, and 
the intention of the parties must be gathered from all the circumstances 
attending the transaction. It is obvious then, that no general rule could 
be laid down, governing all cases, or any class of cases, but each: case 
must depend upon the facts proved, conducing to show the actual intent 
of the parties. 

To apply these principles to the present case, the doctrine of the cir- 
cuit court that the mere fact, that Daujin aequired possession from 
Madame Dubreuil precludes Daujin and those holding under him from 
disputing the title of Madame Dubreuil, or rather her husband’s, is not 
sustained by the authorities. It would depen:l, as we think we have 
shown, upon the character of Daujin’s possession, and of that we will 
speak hereafter. 

Independently of the doctrine of estoppel, the defendant relies, for 
the exclusion of the particular defence set up in this case, upon the 
principle that a mere trespasser should not be allowed to question the 
plaintiff ’s title, where that title is derived from the government, and is 
prima facie good—the defendant himself not pretending to have ob- 
tained any title whatever from the government. This position was in 
a qualified form, taken by this court in the case of Hunter v. Hemphill, 
6 Mo. R. 106, and the same principle is subsequently asserted in the 
case of Sarpy vs. Papin, 7 Ib. 503. The doctrine is, however, not a 
new one, or peculiar to this court, although it unquestionably derives 
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much force from the phraseology of our statute regulating the action 
of ejeciment. It inay seem to conflict with that legal truism, that the 
plaintiil in ejectment must recover upon the strength of his own title, 
and not because of the weakness of his adversary’s; but this principle 
which has acquired the force of a maxim, will be found upon examina- 
tion to be subject to such a variety of exceptions, as greatly to dimin- 
ish its importance as a general principle in the action of ejectment. 
We have already adverted to several cases, in considering the first 
branch of this general proposition, in which the character of the de- 
fendant’s title alone was held to preclude all investigation into that of 
the plaintiff Such is the case, where the relation of landlord and ten- 
ant exists, and such is the case between vendor and vendee, where the 
possession of the latter is not adverse to the title of the former. A 
purchase under an execution is another exception, the defendant in the 
execution, and those claiming under him, being prohibited, by the most 
obvious dictates of public policy, from showing that the title thus ac- 
quired at the sale is defeasible. So also in the case of mortgages, the 
mortgagor is not allowed to set up the title of a third person against 
his mortgagee. Doe vs. Pegce, 1 Term R. 758. The case of Knox 
& others vs. Jenks, 7 Mass. R. 488, presents another instance of the 
numerous exceptions to this,general maxim, which more nearly resem- 
bles in several features the case now under consideration. There, the 
court held, that where land was sold by an administrator duly author- 
ized to sell, strangers to the title, those having no estate or privity of 
estate or interest affected by the sale in question, should not be permit- 
ted to set up the title of the heirs, or call on the executor or admin- 
istrator for strict proof of the regularity of his proceedings. ‘lhe pro- 
visions of the law affecting such sales, were thought to be designed for 
the protection of persons connected with the estate conveyed, and such 
persons and these claiming under them, were therefore allowed to see 
that every essential requisite of the law should be complied with. But 
strangers to the title were not considered as entitled to any such privi- 
lege. The case of Hunter vs. Hemphill asserts the same principle, and 
nothing more. It was conceded in that case, that the defendant might 
show that the paper title of the plaintiff was a mere nullity, because 
issued by an officer not authorized by law, or because of the reserva- 
tion of the land from sale. But where the defendant claims no title 
himself under the United States, the courts will not indulge him in 
looking very critically into the plaintiff’s title, with a view to show that 
irregularities have been committed by the officers to wliom the govern- 
ment has entrusted the power of selling their lands. 
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When the case of Janis’ administrator vs. Gurno, was first before the 
court, (4M. R. 458,) Judge McGirk said, «The act of Assembly pro- 
vides that the action of ejectment may be maintained upon a confirma- 
tion made under the laws of the United States, against one in posses- 
sion, who has not a better title thereto. What shall be considered a 
better title, the act does not define. It surely does not mean that the 
bare possession of the defendant shall be so considered. We under- 
stand then, that the meaning of the act is, that when the plaintiff pro- 
duces a confirmation of the land to himself, he has made out his case, 
and will be entitled to recover, unless the defendant can show a beiter 
title. What in all cases, or indeed in any given case, would be a better 
title, need not now be decided.” 


When this case was up a second time, the defendant showed that the 
lot in controversy was confirmed by the act of 1812, tothe heirs of one 
Toussant Lebeau, and deduced title from a portion of these heirs. The 
defence was admitted and sustained. The court observed, that the 
common law doctrine, which allowed the defendant to prove an out- 
standing title in a third person, was not repealed by our statute, be- 
cause, (as they say,) where the plaintiff shows no right of recovery, 
it is clear he has no right to eject the defendant from his possession, he 
being entitled to that possession against all the world except the right 
owner. 

This is true, and the idea that a plaintiff who has no title whatever, 
or who produces a void patent, or a void confirmation, can recover the 
possession from a mere trespasser, finds no support in any thing ad- 
vanced by this courtin the case of Hunter vs. Hemphill. But it does 
not follow that therefore a mere superior outstanding title in a third 
person, with whom the defendant has no privity, can be given in evi- 
dence in an ejectment to defeat a subsisting possessory title in the 
plaintiff which is superior to that of defendant. 


The case put by Judge McGirk, in illustration of the general doc- 
trine of setting up an outstanding title, is a case which the plaintiff has 
no title, the patent under which he holds being absolutely void. ‘Sup- 
pose a plaintiff on the trial,” says the Judge, “in any case proves his 
title by a patent of any given date, and then the defendant will show, 
that one or ten years before the plaintiff’s right accrued, a patent was 
made to a third person for the same land. In such a case, it is quite 
clear that the defendant has no right to the property, but it is equally 
clear that the plaintiff has no right to recover, because he has no title.” 
Such also would be the case, if the plaintiff has disposed of his title. 
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The plaintiff must show a subsist'ng title, and a title at least prima 
Sacie valid. 

By the act of 1824, the recorder of land titles was authorized to in- 
vestigate the titles of claimants to village lots, out-lots, &c. in St. 
Louis and other enumerated villages, and when satisfactory proof was 
made to him of the occupancy, cultivation, &c., required by the act, 
he was directed to issue a certificate of confirmation to the proprietor. 
Whether the certificates should have been regarded of any value, in 
case of a disputed title, after the court had decided that the act of 
1812, proprio vigore confirmed the lots, is no longer a debateable ques- 
tion. It has been repeatedly decided that they are prima facie evidence 
of title, and shall prevail against any one not having a better title. 

Is the bare possession a better title? If not, upon what principle 
shall the mere trespasser be permitted to require the holder of the 
register’s certificate, to prove his possession, cultivation, &c? For it 
is obvious, that if this be permitted, the holder of the certificate may 
in every instance be required to make the same proof which he should 
have made to the recorder. Of what avail then is the certificate ? 
How can it be said to be prima facie evidence? How can it prevail 
against a person not having a better title? Bare possession is the low- 
est order of title ; and if the certificate of itself will not prevail against 
the naked occupant, it is of no value. The holder of the certificate 
must in every instance prove un his possession, cultivation, and inhab- 
itation prior to the 10th March, 1804, and the certificate is no better 
than waste paper, for by making such proof, he makes out his title under 
the act of 1812, without the aid of any certificate. To give any oper- 
ation then to our statute regulating the action of ejectment, whicl: de- 
clares that a confirmation by the recorder of land titles, is sufficient to 
maintain the action against any person, not having a better title, it must 
follow that the defendant who has no title other than that which mere 
possession gives, cannot defend against the holder of a certificate of 
confirmation, by showing that the inhabitation, cultivation, &c., requi- 
red by the act of 1812, did not exist, and that the recorder erred in de- 
claring that they did exist, in issuing his certificate of confirmation. 

If it be conceded that a defendant shall not be allowed to go be- 
hind the certificate, with a view to show that the inhabitation and cul- 
tivation prior to 1804, required by the act of 1812, did not exist, and 
that the requisites of the statute in this respect were not complied with, 
upon what principle will he be permitted to show that the lot confirmed 
does not come within the terms of the grant, as being neither a town or 
village lot, or out-lot, or common field lot? Both questions were alike 
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referred by the act of 1824, tothe judgment of the recorder. That 
officer passed upon both, when he issued his certiffeate. The one re- 
quisite is as essential to the validity of the grant as the other. If the 
lot confirmed had not in fact been cultivated and possessed prior to 
the 10th March, 1804, the recorder had no authority for issuing his cer- 
tificate; or if the requisite cultivation and possession were proved, but 
the lot was not appendant to the village, the claimant had no right to 
acertificate. When the certificate has issued, it is prima facie evi- 
dence that these facts did not exist, and neither the one or the other 
can be questioned by a party who has only that title, which mere pos- 
session gives. 

We think therefore that the circuit court was correct in excluding 
from the consideration of the jury all evidence introduced for the pur- 
pose of showing that the tract of Jand in controversy was not an out- 
lot of the town of St. Louis, not upon the principle of estoppel, but 
because the defendant had that character of title, which did not autho- 
rize him to go behind the certificate of the recorder. 

Adverse possession under the statute of limitations was unquestion- 
ably a bar to the plaintiff’s right of action, if proved to the satisfaction 
of the jury. The proof was that Daujin and his representatives had 
had possession for upwards of twenty years. Where one is in posses- 
sion of land, holding for himself, to the exclusion of all others, the pos- 
session so held is adverse, whatever relation in point of interest or pri- 
vity he may sustain towards others. Whether a party in possession 
holds that possession for himself or for another, is a question depend- 
ing upon evidence to be determined by the jury. 

We are unable to see the necessity of determining the rights of Ma- 
dame Dubreuil and her children. If a tenancy in common was created 
by the death of Louis Dubreuil the elder, so that Madame Du- 
breuil was the owner of one half, and her children of the other half 
of the land in controversy, it seems to be well settled that a grantee 
of one tenant in common for the whole land, entering on such convey- 
ance, may set up the statute against his cotenants in common. The 
quo animo with which the disseisin is effected, is the only enquiry. 
And though ouster is the customary proof to sustain a disseisin by one 
tenant in common of another, it is not tlie only evidence; for in the 
case of Pawlet vs. Clark, (4 Peters R. 504) the court intimated that a 
possession may be adverse where an ouster may be presumed; and in 

Blight’s lessee vs. Rochester, the possession was held adverse, where 
any presumption of ouster was repelled by the very circumstances of 
the case. In Bradstreat vs. Huntington, the court declared that ad- 
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verse possession, when it actually exists, may be set up against any title 
whatever, either to make out a title under the act of limitations, or to 
show the nullity of a conveyance executed by one out of possession. 

As to an entry under a void title, if it be supposed that the sale from 
Mrs. Dubreuil to Daujin was a nullity, it must be observed that the bar 
of the statute originates in wrong. 

The question of adverse possession should then, we think, have been 
left to the jury. It is the province of the court to tell the jury what 
constitutes an adverse possession, and the jury must determine from 
the evidence whether such facts exist, as in the opinion of the court, 
constitute such adverse possession. The instruction asked upon this 
point in the circuit court has been objected to, and the objections are 
probably such as may well have justified the circuit court in declining 
to give it in that form. The merits of the controversy, however, as 
we think, depend upon the question of adverse possession, and as that 
question was never submitted to the jury, the judgment will be re- 
versed and the cause remanded. 

Judge MeBrise concurring. 


Scort, Judge. 


The majority of the court in the case of Hunter vs. Hemphill, ex- 
pressly hold that a person in possession may show that the title of a 
plaintiff who seeks to dispossess him is void. The act of 26th May, 
1824, authorized the recorder to inquire into the fact of inhabitation, 
cultivation or possession, and the boundaries and extent of each claim. 
Whether a lot was a village lot or not, was a question not submitted 
to his determination, and his certificate is no evidence of that fact. 
If he confirmed a lot or parcel of Jand not belonging to one of the enu- 
merated towns or villages, his act was void, and the case of Hunter 
vs. Hemphill, is an authority to show, that a party standing on his na- 
ked possession may establish the nullity of the act by which an attempt 
is made to dispossess him: ea nzhil, nihil fit, is as true in law as itis in 
physics. Suppose the recorder had issued a certificate of confirmation 
for a lot forty miles west of St. Louis, would any one maintain that his 
act was valid? If it is void in that case, would it not be equally void 
if it is one hundred yards beyond the limits of the town? 

‘Why hold the word of promise to the ear, and break it to the 
hope??? Why hold that the nullity of an act may furnish a protection 
against consequences, and at the same time maintain that nothing will 
avoid it ? 
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I hold that in all actions of ejectment, the plaintiff must recover on 
the strength of his own title, and not on the weakness of his adversa- 
ry’s, and that a defendant in ejectment, may set up an outstanding title 
in a third person in all cases, except he is a tenant defending against 
his landlord, or has gone into possession under a contract for a purchase, 
or is in, under a defendant, whose land has been sold under exe- 


cution, or such like cases. The judgment must, in my opinion, be re- 
versed. 





FIELD vs. MILBURN. 


1, An execution is placed in the hands of a constable; after it is received by the constable, 
but before it is levied, an attachment is issued, and levied by the sheriff upon the goods 
of the defendant in the execution: held, that the attachment will hold against the exe~ 
cution. 


2. Where there are two executions against the same defendant, the lien of the executions, as 
between the execution creditors, attaches from the /evy, and not from the time at which 
they went into the hands of the officer. 


ERROR to St. Louis Circuit Court. 
Fie.p, pro se. 


The only question involved in the case is understood to be, whether 
the delay of the constable to levy the execution in favor of Field, had 
the effect to postpone it to the attachment ? 

And it is insisted, that no delay of the officer not procured or directed 
by the party, can have the effect to deprive the latter of his lien; 5 
Cowen, 390; 12 Wend. 405; 4 Rawle, 376; 5 Watts, 302. 

Nor can it make any difference that the party has passively acqui- 
esced in the delay—see the cases cited above—particularly when, as in 
the present case, the execution at the time of the attachment had still 
a Jong time to run. 

And it is conceived that the policy of the law in enlarging the term 
of justices’ executions, was to secure to debtors the very indulgence 
on the part of officers, which is complained of by the attaching creditor. 


A Hamitron, for Defendant. 


1. This is not the ordinary case of settling priorities, nor one which 
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authorizes a court to interfere summarily. The parties shouid be left 
to litigate their rights by suit; 4 Cowen, 461. 

2. No surplus is shown beyond what was necessary to satisfy the at- 
tachments, and the party has his remedy against the officer for his neg- 
lect to levy within a reasonable time, and in permitting the defendant 
in the execution to sell and dispose of his property to an amount indef- 
initely beyond what would have satisfied the debt to be collected; 9 
Mo. 41. 

3. Here is a contest between creditors claiming under process issu- 
ing from different jurisdictions. The maxim of vigdlantibus non dor- 
aientibus legis subvenient, applies; Payne vs. Drew, 4 East. 538, cited 
in9 Mo. 134; 19 Wend. 495; Devereaux & Beatty’s N. C. Rep. 496. 


McBripg, J., delivered the opinion of the court. 


On the 24th November, 1844, Field. recovered judgment before a 
justice of the peace of St. Louis township against John Berlin for the 
sum of one hundred and fifty dollars; debt and costs. On the 27th No- 
vember execution issued on this judgment, which was on the same day 
delivered to the constable of St. Louis township to be executed. Ber- 
lin was at the time a merchant, owning a stock of goods and carrying on 
his business, and so continued selling at an average of thirty dollars 
per day, with the knowledge of the plaintiff and the constable, up to 
the 21st January, 1845, when attachments were issued out of the office 
of the circuit court of St. Louis county, at the suit of other creditors ; 
and on these writs all of Berlin’s property was attached. Shortly af- 
terwards orders of sale were made by the circuit court, and the pro- 
perty was sold by the sheriff, Milburn. On the 25th February the con- 
stable returned on the execution in favor of Field, “No goods except 
in the hands of the sheriff, which he refuses to relinquish.” 

On the 25th of February, Field filed his motion in the circuit court, 
asking for an order on the sheriff to pay over to him, out of the proceeds 
of the sale of Berlin’s property, the amountof his execution against 
Berlin, returned by the constable as above. The sheriff objected to 
the court entertaining the motion, but the court overruled his objection 
and proceeded to hear the same, and after the hearing overruled the mo- 
tion of Field, to which opinion of the court Field excepted, and has 
brought his case here by writ of error. 

The principal question involved in the case is, whether the delay of 
the constable to levy the execution in his hands in favor of Field, had 
the effect to postpone it to the attachments. 
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For the sheriff, it was contended in the circuit court, and has been 
relied upon here, that this not being an ordinary case of settling prior- 
ities, the court was not authorized to interfere summarily, but that the 
parties should be left to litigate theirrights by suit. For this principle 
we are referred to 4 Cowen, 461, where it is said that the supreme 
court will not interfere summarily, and direct how money levied on ex- 
ecution by a constable or other person, not their own officer, shall be 
applied. 

It would appear scarcely necessary for the court to make such an 
avowal, inasmuch as the power of a courtin such matters has never 
been supposed to extend beyond its own officers. ‘They are presumed 
to act under the immediate control and coercion of the court; and hence 
the court have always claimed and excercised the power of compelling 
them to discharge their duties toward all parties interested, and that 
too ina summary manner. The sheriff having money in his hands, 
made by virtue of the process of the circuit court, holds it subject to 
the order of the court, and may be required to pay it over to the party 
ascertained by the court to be entitled thereto. And itis not necessa- 
ry that the individual making application to the court for the exercise 
of its power, should be a party in the process emanating from the 
court. 

The execution of Field in the hands of the constable of St. Louis 
was prior in date and and delivery to the attachment in the hands of the 
sheriff of St. Louis, but the latter were executed first, and it is therefore 
urged that the constable having failed to execute the process in his 
hands, when he might have done so without any hinderance from the 
sherifi, he has become liable to an action atthe suit of Field. The con- 
stable may by unnecessary delay in the execution of process, lay lim- 
self liable to the plaintiff in the action; but the fact of the constable 
being liable to an action, by no means determines the right of the plain- 
tiff to pursue his remedy against the property of the defendant in the 
execution. There is no propriety for divesting the plaintiff in an exe- 
cution of any of his legal rights against his dsbtor, because of the /aches 
of the officer, unless he has in some way snperinduced it. 

The facts in this case do not impeach the conduct of the plaintiff. 
He sued out his execution, and placed it in the hands of the proper 
officer in due time; and the fact that the defendant, Berlin, had ample 
means out of which the plaintiff could make his debt, rendered it unne- 
cessary that any special diligence should be used, or attention given by 
the plaintiff to the subject. The execution had still a considerable 
time to run when the attachments were levied. 
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Having disposed of the two preliminary questions raised by the coun- 
sel for tlic sheriff, we will proceed to inquire whether the failure of the 
constable to levy the execution of Field until after the levy made by the 
sheriff under the attachments, had the effect of postponing or defeat- 
ing the lien of the execution. And here some difficulty presents itself, 
growip® out of the conflict of authority on the subject. The common 
law doctyine appears to be well settled, that afiert facias bound the 
goods of the defendant from its fes¢e ; that is, the writ bound the goods 
as against the defendant himself and all claiming by assignment from 
him; so that a bona fide sale, except in market overi, did not protect 
them from a jfiert facias tested before, although not issued or delivered 
to the sheriif until after the sale; Cro. Eliz. 174; Cro. Ja. 451. The 
general property in the goods remains, however, in the defendant, sub- 
ject to t':e lien, and is not affected until an actual levy by the officer, 
who thersby acquires a special property; Yelverton, 44. But if the 
goods whilst in the possession of the defendant, and before the levy of 
the fier facias, are seized by virtue of a junior writ and sold, the pur- 
chaser icquires a good title free from the prior lien; 4 East. 540; 1 Ld. 
Ray, 262; 1 Salk. 320. In this case no question 1s raised, nor can any 
doubt exist as to the validity of the titles acquired by the purchasers 
under tlic attachment sale made by the sheriff. The plaintiff in the 
execution recognizes the validity of the sale, and asked the circuit 
court to direct its officer, who still had the proceeds of the sale in his 
hands, to pay over to him an amount sufficient to satisfy his execution 
against defendant Berlin. This application is based upon the supposed 
preference which he has in consequence of his prior lein. It becomes 
then necessary to inquire into the object and character of liens spring- 
ing up under executions. By our statute the lien on the goods and 
chattels of the defendant, attaches from and after the delivery of the 
writ to the proper officer to be executed; Sess. Acts, 1838-39. Is this 
statutory lien different in its objects from the common law lien? If it 
is not, then we are at no loss to ascertain its purpose. It was intended 
to prevent the defendant from alienating his estate, and thereby de- 
feating the plaintiff, and not for the purpose of creating priorities be- 
tween judgment or execution creditors. The general property being 
in the defendant, and each execution creditor having a lien, the law 
does no‘ interfere to divest from the most vigilant the advantage which 
he has obtained, by having first obtained an actual levy of his execu- 
tion upon the goods of the defendant. By a leading case on this sub- 
ject, Payne vs. Drew, 4 East. 545, it was held, “that where there are 
several authorities equally competent to bind the goods of the party 
















SUPREME COURT OF MISSOURI, 





Field vs. Milburn. 





when executed by the proper officer, that they should be considered as 
effectually and for all purposes bound by the authority whie'i first actu- 
ally attaches upon them in point of execution, and under which an ex- 
ecution shall have been first executed.’ The correctness of this prin- 
ciple has been recognized by the supreme court of North Carolina, in 
the case of Jones vs. Judkins, 3 Devereaux & Beatty’s R. 456. Also 
by the court of appeals in Kentucky, who say, in Kibby vs. Higgin, 3 
J.J. Mar. 212, “ As between execution creditors, it is not tle date of 
the execution nor of its delivery to the officer, but the date of the levy 
which gives priority of lien,”? and refer to the case of Ta!s vs. Harris, 
4 Bibb, 29, and the authorities there cited. The court proceed to say, 
‘¢ We not only admit the authority of these cases, but approve them as 
rational and just. The only object of attaching a lien to an execution, 
is to prevent the debtor from defeating the creditor by alienating or 
embarrassing his estate. The reason of the law in such a case does 
not apply to a competition between execution creditors, ani ‘cessante 
ratione cessat lex.’ Moreover, it is but sheer justice to give the pref- 
erence to the creditor, who, by his superior industry and vigilance, shall 
have procured the first levy on the debtor’s estate.” 

In the case now before us, there were two writs in the hands of dif- 
ferent officers, equally competent to bind the goods of the defendant 
we must therefore award the spoils to him who had his writ first exe- 
cuted. 

The foregoing view of the subject commends itself to ow: favor, as 
it will tend greatly to prevent that species of favoritism and fraud 
practiced frequently by favorite creditors, who cover and protect the 
property of their debtor against other creditors, by keeping alive the 
older execution. 

The cases in the New York Reports, to which reference was made 
by the plaintiff in the execution, and which appear to conflict with the 
cases above referred to, are notin our estimation sufficient to overturn 
the principles settled in the cases referred to in this decision, and which 
appear to us to be founded on sound principles of equity. 

Judge Napron concurring, the judgment of the circuit court is af- 
firmed. 


Sudge Scorr dissenting. 
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ROSALINA HIGGINS vs. PETER BREEN, Apm’r or B. McNatty. 


1. This was an action of assumpsit brought by Rosalina Higgins against the administrator 
of McNally’s estate, and contained two counts. Tne first was a special count, averring 
that the deceased McNally, representing himself to be a widower, had induced the 
plaintiff to marry him—that she did accordingly marry, and live with him until his 
death, It alledged that at the time of the marriage, McNally had a wife living, un- 
known to the plaintiff, and that said wife survived McNally, and is entitled to dower 
in his estate, “by which the plaintiff was deprived of her dower.” Held, that this count 
was bad. 


Where the marriage is void and not merely voidable, the wife is not entitled to dower. 


2. The second count was for work and labor generally. Under this count evidence was of- 
fered to prove the marriage and other facts contained in the first count, and that plaintiff 
labored for deceased, and managed his household affairs. Held, that the evidence ought 
to have been received. 


3. The right of action for the work and labor done under this fraud of the deceased, survives 
against the administrator. 


4. Where a verdict is rendered, and no motion to set it aside is made, the sup: eme court will 
not interfere. 


ERROR to St. Louis Court of Common Pleas. 
Scorr, J., delivered the opinion of the court. 


This was an action of assumpsit, brought by the plaintiff in error, 
Rosalina Higgins, against the administrator ef Bernard McNally’s 
estate. 

The declaration contained two counts. The first was a special one, 
setting out at length the facts of the case, and alledging, that B. Me- 
Nally in his lifetime, representing himself to be a widower, sole and 
unmarried, solicited the plaintiff to marry him, and as his wife to take 
charge and control of his family and domestic concerns, in considera- 
tion of which she should enjoy all the rights, interests and privileges of 
a married woman. That the plaintiff afterwards married McNally, 
and lived and cohabited with him as his wife, took charge of his affairs, 
and conducted herself as a dutiful wife, until the death of the said 
McNally. It is furthermore alleged that at the time of the said mar- 
riage, the said McNally was married and had a wife living, unknown to 
the plaintiff, in foreign parts, which said wife survived said McNally, 
and is enfitled to dower in his estate; that McNally left a considerable 
estate, and by reason of the premises the plaintiff has been, and is de- 
barred of her dower to the damage, &c. 
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The second count is general, for work and labor, care, dili:ence and 
attention to the business and affairs of McNally, the defendant. 

To the first count in the declaration there was a demurrer wich was 
sustained by the court below. On the trial of the issue on the second 
count, the plaintiff offered to prove that the deceased, Berna’ MeNal- 
ly, about the month of August, 18-11, applied to the plaintif’ (0 marry 
him, then representing himself as a widower, with two choi con, and 
stating that his former wife was dead, and after repeated s>‘ic.tations 
the plaintiff consented to marry the said Bernard. On the —'\' day of 
August, 1841, the plaintiff and said Bernard were married. {i> plain- 


tiff also offered to prove that she lived with said Bernard, as |: ~ wife, 
from the time of their marriage until his death, which oceurre: on the 
second day of October, 1842, discharging all the duties of 9 !., man- 


aging the family and household affairs of said McNally, wit) prudence 
and industry ; that said McNally was a farmer, in the possession of a 


comfortable house, and a farm of about forty acres in cviiivation, 
which he owned, near Manchester, in St. Louis county, with © »sider- 
able personal property ; that McNally had many laborers in i:is «:aploy- 


ment on his farm, and in erecting buildings, and the plaintiT cooled for 
the whole family, including those laborers. The plaintiff sar er of- 


fered to prove that said Bernard McNally, at the time of mal og the 
representations to plaintiff as aforesaid, and at the time of fis) arriage 
with the plaintiff as aforesaid, and at the time of the deat: + ie said 
McNally, had a lawful wife living in foreign parts, who has, since his 
death, come to the State of Missouri, and claimed and obtai... :} dower 


in his estate; and that the plaintiff has been cut off from ay interest 
or share in the estate of said deceased, and that she never received 
from McNally, in his life time, nor from any person since, any compen- 
sation for the services she rendered, more than her food and clothing. 
The bill of exceptions then states that the court decided ‘iat the 
proof of the foregoing facts would not support the plaintiff’s action, and 
that she was not entitled to recover, and the plaintiff not offering any 
other evidence, the court instructed the jury to find for the defendant, 
to which opinions and instructions the plaintiff excepted, anid the ex- 
ceptions were saved. There wasa verdict for the defendant. \o motion 
was made‘to set aside the verdict, and grant a new trial, but t!ie cause 
is brought here on the exceptions taken before the verdict was viven. 

At common law, actions ex congéractu alone survived against an ex- 
ecutor or administrator. But where the cause of action arise from any 
mig-feasance or mal-feasance, was a tort, or arose ea delictuv, in which 
the declaration imputes a wrong done to the person or propery of an- 
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other, and in which the plea was not guilty, and damages were cover- 
ered, then the rule actio personalis moritur cui persona prevailed, 
and no action could be sustained by or against an cxecutor or a.lmin- 
istrator. The statute of 4th Edward the Third, de bonis asporiutis in 
vita testatoris, reciting that in times past executors have not had 
actions for trespasses done to their testators, as of the goods and chat- 
tels of their testator carried away in his life time, and so as sucii tres- 
passes have remained unpunished, enacts that the executor in such 
eases shall have an action against the trespassers, and recover their 
damages in like manner as they, whose executors they be, should have 
had if they were living. This statute was subsequently extended to 
executors of executors, and to administrators, and being a remedial 
statute has been always liberally construed, and although using the 
word trespasses alone, has been extended to all acts by which personal 
property has been lessened in value. It has been construed as extend- 
ing to an action for an escape, to debt on a judgment, suggesting a 
devastavit by the executor, to an action for a false return, for removing 
goods taken on execution before the Jandlord was paid a year’s rent, 
and for not setting out tithes. The statute, it will be perceived, only 
gave actions ¢v executors, and not against them, for as against the 
person committing the injury the action dies with him. Chitty 09; Ist 
Saunders 217. Our statute has changed the English law in this r-spect, 
and has siven an action both ¢o and agains! executors and administra- 
tors, and by employing much broader language than the statute of 
@dward, seems to have included by express enactment the : juries 
which were comprehended in that statute only by construction. The 
words of our statute are, “for wrongs donc to the property, ricits or 
interests of another,” &c., with an exception of actions for siander, 
libel, assault and battery, or false imprisonment, and to actions on the 
case for injuries to the person. Rev. Code, title administration, art. 2, 
sec. 24 and 25. 

For the wrong complained of by the plaintiff in her declaration, had 
a sctenter been alledged, an.action on the case could have been main- 
tained at common law against the wrong doer. Buller 32. There is no 
room for the doubt expressed by Buller, whether an action for tie in- 
jury would lie, inasmuch as it was made a felony by statute, and there- 
fore the civil remedy was merged in the crime, for our code expressly 
declares that in no case shall the right of action of any party injured by 
the commission of a felony, be deemed or adjudged to be merged in 
suchifelony. Rev. Code 215; Nash vs. Prim, 1 Mo. Rep. 125; Mann 
vs Trabue, ib. 508. 
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Our statute giving an action in all cases against an executor or 
administrator, where, by the English law, it is given only to the exe- 
cutor or administrator, it will be perceived at once that many actions 
which by the English law, die with the person committing the injury, 
will under our law survive against his executor or administrator ; 
and therfore the principle of the common law that where the plea 
must be, that the testator or intestate was not guilty, no action can 
lie against the executor or administrator, does not obtain in our juris- 
prudence. 

It may be objected that notwithstanding the language of our statute 
is broader than that of Edward III, and although the common law rule, 
defining what actions survived, and what did not, is broken down, yet 
actions for injuries to the person are expressly excepted in our law, and 
deceits are classed among wrongs to the person. 1 Sanders 217, in 
the matter of Sir Henry Sherrington, Justice Manwood said, in every 
instance where any price or value is set upon the thing on which the 
offence is committed, if the defendant die, his executor shall be charg- 
able; but when the action is for damages only, in satisfaction of the 
injury done, then his executor shall not be liable. Lord Mansfield, in 
the case of Hambly vs. Trott, Ist Cowper 376, in delivering the 
opinion of the court, after citing the words above mentioned of Justice 
Manwood, remarks: ‘ Here is a fundemental distinction. If it is a 
sort of injury by which the offender acquires no gain to himself, at the 
expense of the sufferer, as beating or imprisoning a man, then the 
person injured has only a reparation for the delictum in damages to be ® 
assessed by a jury. But, where besides the crime, property is ac- 
quired, which benefits the testator, then an action for the value of the 

property shall survive against the executor. So far as the tort goes, an 
executor shall not be liable; and therefore it is, that all public and all 
private crimes die with the offender, and the executor is not chargeable, 
but as far as the act of the defendant is beneficial to him, his assets 
ought to be answerable, and his executor therefore shall be charged. 
In another part of the same case, the judge declares that if a man re- 
ceives the property of another, his fortune ought to answer it. Suppose 
he dies, are his assets to be in no respects liable? It will require a 
good deal of consideration before we decide that there is no remedy. 
He further maintains that where there is gain or acquisition of the 
testator, by the work and labor, or property, an action will survive 
against his representative.” 

This view of the question, taken from the case above referred to, 
which was twice argued, and unanimously concurred in by the court of 
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King’s Bench, after great deliberation, commends itself by its precision 
and clearness, and finds a hearty concurrence in the sense of justice of 
every impartial mind. . 

If the injury of McNally was a mere tort, which resulted in no 
benefit to himself, then according to the case above cited, the action 
would not survive; but if it can be shewn that the injury resulted in an 
advantage to him, that he was made richer, or his circumstances im- 
proved by the work and labor of the unfortunate plaintiff, then this ac- 
tion will lie. It is not maintained that for the deceit practised, for the 
injury to her person, the plaintiff has any redress against the administra- 
tor, or that she is entitled to any premium pudicztiz, she is only allowed 
the value of her work and labor, which were performed under such cir- 
cumstances, as the law will imply a promise to pay for them; and as if 
the action had been brought against the defendant himself, he would 
not have been permitted to give evidence of his-having committed a 
wrong in order to defeat it, so such a defence will not be allowed to his 
administrator. 

Whether the services of the plaintiff were valuable, whether the de- 
fendant’s wealth was augmented by her assistance, or whether she was 
a burden, are not questions for this court; their determination belongs 
to ajury; it is enough for us that the case inthe attitude in which it is 
brought here, assumes that her services were valuable. 

We are of the opinion that the demurrer to the first count of the de- 
claration was properly sustained. No authority has been produced in 
which a feme sole, under the circumstances of this case, has recovered 
the value of her dower in the estate of her wrong doer. Had it been 
allowed, such recoveries must have been frequent, as divorces have 
often been granted to women for cause which render the marriage null 
and void, ab inztio. But dower does not attach, by virtue of any con- 
tract, express or implied, made by the husband to the wife; it is a con- 
sequence of marriage, and is a provision made by law for the susten- . 
ance of the widow, and the nurture and education of her children. 

There must be a marriage before dower can attach, and where the 
marriage is void, and not merely voidable, there can be no dower. 

A point has been made touching the manner in which the errors com- 
plained of, are brought before the court, and whether the judgment 
must not be affirmed, although an the merits, the cause is for the plain- 
tiff? However painful such a course must be to the court, yet its rules 
of practice, long established, c@nnot be overturned or departed from, 
unless a conviction arises that they are unjust orimproper. Ithas been 
settled for many years, that when there is a judgment on a verdict, and 
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no motion is made to set aside the verdict and grant a new trial in the 
court below, this court will not disturb the judgment of the inferior 
court, for errors committed in the progress of a trial, although they 
were excepted to, unless a motion is afterwards made to set aside the 
verdict for those errors, and the motion is overruled. This rule, al- 
though harsh in its application in particular cases, and somewhat so in 
he present, 1s founded in good policy, and on solid reasons, and we do 
not feel ourselves at liberty to depart from it. Montgomery vs. Farrar, 
2 Mo. R. 189. 
Judgment affirmed. 


Napron, J., I do not concur in the affirmance of this judgment. I 
nave not been able to find any authority which requires a point of law 
to be twice decided by the circuit court, in order to authorize this court 
to review that decision. The case of Montgomery vs. Farrar was a 
case in which this court refused to reverse the judgment of the circuit 
court, because of the insufficiency of the evidence, on the ground that 
there was no motion for a new trial. Whether the erroneous charge 
will avail the party excepting in this court, is another question. Un- 
doubtedly unless the party complaining has preserved the evidence to 
show the practical effect of the instruction, it cannot be determined 
whether he has sustained any injury by the decision. In this case no 
question of this character arises. The instruction given by the court 
was in the nature of a demurrer to the evidence, and as the instruction 
was excepted to, and the whole evidence preserved, I am unable to 
see the necessity of a motion for a new trial, by the refusal of which 
ihe circuit court would only have decided the same question a second 
time. 





STEAMBOAT REVEILLE vs. CALVIN CASE. 


1. Under the statute of 1835, regulating proceedings against boats it is not necessary that 
the complaint should follow the words of the statute. 


2. A demurrer assigning special causes, is to be regarded as a special demurrer, although it 
may contain a general assignment. 


3. Where bya rule of the St. Louis circuit courte leave to plead is refused upon overruling 
a special demurrer, the sup. court will not interfere with a judgment entered up by the 
circuit court upon overrulling such a demurrer. It is a ma‘ter of practice ta be regn- 
tated by the discretion of the circuit court. 
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4. When a judgment upon demurrer is entered for the plaintiff, the plaintiif’s cause of ac- 


tion is admitted as stated in his pleading, and the only matter for the jury on an enqui 


is to ascertain the amount of damages 
APPEAL from St. Louis Circuit Court. 


MecBrripe, J., delivered the opinion of the court. 


Case ey proceedings on the 6th Now’r. 1843, under the stat- 
tute of 1835, R. C. 102. against the steamboat Reveille, by filing in 
the on of the clerk of the St. Louis circuit court, the followin: 
complaint: 

“Calvin Case of St. Louis, by his attorney, complains of steamboat 
called the Reveille, used in navigating the waters of this State, that 
heretofore, to wit, on the first day of July last past, and within six 
months from the time of making this complaint, at St. Louis, in the 
county of St. Louis, the complainant sold and delivered unto Foste: 
& Pickering owners of said steamboat Reveille, one steamboat boiler, 
for the use of said steamboat Reveille, at the price of 5250, of which 
$150 were paid to the complainant in hand, 

‘And the complainant further says, that said boiler was placed on 
said steamboat Reveille, and used'in the employment of said boat to 
the present time; and the balance of said sum of $250, was to be paid 
to the complainant in ninety days from the time of such sale and deliv- 
ery afore ape And aithough the time of payment has long since elapsed, 
yet the said $100, being the balance of +250, lias not been paid to the 
aeiieanin sale is now justly due, vierefore he prays that said boat 
may be arrested agreeably to the statute,” &e. 

The plaintiff made cath to the truth of the fagts set out in his com- 
plaint, and that the cause of action had accrued within six months last 
past. 

The boat having been arrested, the owner came forward and execu- 
ted bond as the statute required, obtained the release of the boat, en- 
tered his appearance to the action, and filed a demurrer to the, com- 
plaint, setting out the following causes: 

“For that the said plaintiff in and by his said complainant, sets 
out a supposed indebtedness contracted by certain persons alleged 
therein to be the owners of said boat, whereas it is apparent from the 
particulars of said demand, that no supply or supplies, within the true 
meaning of the statute in such case made and ponies were hac. 

2. ior that i¢ docs not appear in and by- said complaint, *! 
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said boiler was furnished for the use, and on account of the said boat, 
within the true intent and meaning of the statute. 

3. For that it doesnot appear in and by the said complaint, that the 
said boiler was furnished in and about the building, repairing, fitting 
out, or furnishing and equipping the said boat, within the true intent 
and meaning of the statute, or that the same became permanently part 
and parcel of the said boat. 

4. For that the said complaint sets forth a supposed cause of action, 
as being within the second class of liens specified in the said act, 
whereas it is apparent that the said cause of action, if any the plaintiff 
have, is within the third class of liens. 

5. For that the said complaint does not set forth the particulars of 
the said demand, with sufficient certainty and distinctness, to determine 
its true classification within the statute. 

6. And also because the said complaint shewsno cause of action 
against the said boat, and isin other respects uncertain, informal and 
insufficient,” &c. 

The court overruled the demurrer, and entered a judgment of de- 
fault against the defendant; and awarded a writ of enquiry for the as- 
sessment of damages, to be executed at the same term. Upon the 
overruling of the demurrer, the defendant asked leave of the court to 
plead to the merits of the action, which the court refused as being con- 
trary to the 18th rule of the code of rules of said court in force, that 
is to say—“‘In all cases of special demurrers to a declaration, petition 
or complaint, no leave to plead will be given to the defendant, if the 
demurrer shall be overruled.” 

To the refusal of the court to permit him to plead, the defendant 
filed his exceptions. 

Upon the assessment of damages, the defendant moved the court for 
two instructions, the first having been refused, it is only necessary to 
notice, and is as follows: ‘“‘Tne jury are instructed, that if they shall 
find from the evidence, that any articles or article for which the plain- 
tiff claims damages, was sold and delivered by him to the owners of 
the steamboat Reveille, at a time more than six months before the com- 
mencement of this suit, they will in their assessment of damages, ex- 
_ clude the value or price of any such article or articles.” 

The court at the same time charged the jury, “That the defendant 
by suffering judgment by default, had adinitted the plaintiff’s right of 
action, and that the only thing for the jury to determine was the extent 
for which the plaintiff was entitled to recover for the boiler specified 
in his complaint.” To the refusal of the court to give the first instruc- 
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tion asked for, and to the giving of the charge by the court to the jury, 
the defendant excepted. 

The jury assessed the damages to $106 25, whereupon the defend- 
ant moved to set the assessment aside, for the usual reasons, which be- 
ing likewise overruled, he excepted and appealed to this court. 

The first question presented for the decision of this eourt, is the ac- 
tion of the circuit court on the demurrer. 

The supplemental act of 1839, § 1, page 13, provides that, ‘ There 
shall be a lien on every boat or vessel used in navigating the waters of 
this State, in the following cases: Ist. For all wages due to the hands or 
persons employed on board of the same on account of work done or 
services rendered on board of such boat or vessel. 2d. For all debts 
contracted by the master, owner, agent, or consignee of such boat or 
vessel, on account of stores and supplies furnished for the use thereof. 
3d. For all materials furnished and labor done by mechanics, tradesmen 
and others in the building, repairing, fitting out, furnishing and equip- 
ping such boat or vessel,” &c. 

Boats and vessels are equally liable tor debts contracted by the mas- 
ter, &c. on account of the labor done, materials furnished, &c. for the 


building, &c. of such boat or vessel, as for supplies furnished for the 
use thereof. ‘ 

The complaint alleges the sale and delivery of the boiler, to the own- 
ers of the steamboat Reveille, fur the use of said bout, and that the 
boiler was placed on the boat and used in the employment thereof, to 
the time of bringing the action. Although the draftsman has not used 
the precise phraseolugy employed in the statute, yet we think the lan- 
guage used definite enough to satisfy the statute. The exact nicety 
which the defendant insists upon, is not necessary in this or any other 
civil preceeding. 

The complaint sets out succinctly, but clearly, the plaintiff ’s demand 
in all of its particulars, and on whose account the same accrued, and it 
is not perceived that any difficulty could arise in ascertaining to which 
class of liens it belonged. 

If our construction of the complaint be correct, it results that the 
circuit court committed no error in overruling the demurrer of the de- 
fendant. 

Notwithstanding the demurrer is of the distinctive character set out, 
yet the defendant’s counsel contends, that inasmuch as the sixth cause 
is general, the demurrer should be regarded and treated asa general 
one, and upon its being overruled, he had a right to plead to the merits, 
&c. We think however, that after assigning five special causes, and 
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some of those confessedly go merely to the form of the complaint, the 
defendant cannot change the character of his demurrer, by adding a 
general cause. Wherever special causes are assigned, the demurrer 
should be regarded as it evidently must have been intended by the 

\ pleader, asa special demurrer. If so regarded, the court would have 
the power (R. C. 458) “to proceed and give judgment according as 
the very right of the cause and the matter in law shall appear,’’ &c., or 
the court might ‘‘amend every such defect or other imperfection, in 
any process or pleading, &c. other than those which the party demur- 
ring shall specially express in his demurrer.”? When therefore a party 
by his special demurrer, attempts to defeat the right of amendment, his 
pleadings should not be regarded with any special favor. 

After the demurrer was overruled by the court, should leave have 
been given the defendant to plead the merits? Clearly not, if the rule 
above referred to is to have any operation. The statute vests the court 
with the power of amending any process, pleading or proceeding, in 
any action before such court, either in fourm or substanee, for the fur- 
therance of justice, on such terms as shall be iust, at any time before 
final judgment rendered therein; R. C. 1835, p. 467. Here the court 
have the power, under the exercise of a sound discretion, to permit 
amendments ; but this court cannot review the action of the circuit 
court, when that court refuses to exercise such power. What would 
be a proper and very judicious exercise ef discretionary power in one 
section of the State, and under certain circumstances which this court 
has‘no means of knowing, would perhaps be very unwise and oppressive 
in another quarter, and under a different state of circumstances. Hard- 
ships will occasionally arise under an inflexible rule, not to permit a 
defendant to plead to the merits, after he has demurred specially, and 
his demurrer has been overruled; and yet it may be necessary to en- 
force some such rule in a court where there is a very great amount of 
business ; otherwise the time of the court might be unnecessarily taken 
up with special demurrers, greatly to the prejudice of the public inte- 

rest. Inordinary cases, no evil can arise from requiring the party de- 
murring specially, to stand upon his demurrer—whilst the rule would 
save the courts much time and perplexity, by making counsel more 
cautious in their pleadings, and admonish them never to demur, unless 
they were fully satisfied in their own judgment that the law was with 
them. 

The circuit court having entered judgment by default against the de- 
fendant, it becomes necessary to ascertain the effect, or consequences 
of such a judgment. 
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‘The defendant, by demurring, having admitted the facts set out in 
the complaint, and the court applying the law thereto, and finding 
them sufficient to entitle the plaintiff to have his action, precludes th: 
defendant thereafter from showing that the plaintiff should not recover. 

If the judgment in this case be in effect an admission of the plain- 
tiff’s right to recover, then the court committed no error in refusing tlie 
first instruction asked for by the defendant. It was an indirect effort 
on his part, to defeat aright which by his pleadings, he had admit- 
ted. ‘here was no error in giving the charge, which the court did, to 
the jury. 

‘he motion for a re-assessment of damages was properly overruled. 

The other judges concurriny herein, the judgment of the circuit 
court is affirmed. 


THE CITY OF ST. LOUIS vs. WM. RUSSELL. 


1. The Legislature has power to alter or abolish any public municipal corporation. 


2. It is not necessary that each member of such corporation should asseat to an alteration of 


its charter: it 13 sufficient ifa majority assent. 


3. In making such alteration, however, the Legislature cannot disregard vested rights of in- 
dividuals er corporations. 


rss 


The act of i841, altering the charter and extending the limits of the city of St. Louis, 
being accepted by a majority of the citizens of St. Louis, although such extension 
Were against the consent of those included in the city Iimits by the extension, is consti 
tutional, 


5. Corporations have only such powers as are specially given by their charter, or are neces- 
sary to carry into effect some specified power. 


6. Although the provision in the charter of 1811, which gives to the city of St. Louis 
power “to levy and colieci taxes upon all persons and property made taxable by law 
for State purposes,” may give room to doubt the power of the city to sell Jand for the 
non-payment of taxes, yet the 8th section of 6th art. of the charter recognizes the 
power, aud leavesno room to doubt. It provides, ‘““Ihat the mayor and city council 
shall have power by ordinance to direct the manner in which any property, real or 
personal, advertised for sale, or sold for taxes by authcrity of the corporation, may be 

redeemed.’’ 
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APPEAL from St. Louis Circuit Court. 


C. D. Draxe, for Appellant. 
POINTS AND AUTHORITIES. 


1. The legislative power vested by the Constitution in the General 
Assembly is absolute over all matters of domestic government, unless 
restrained by provisions contained in the State or National constitution. 

2. The State Constitution imposes no restriction upon the power of 
the General Assembly in this respect. 1 Tucker’s Commentaries, 
162-3-4. 

3. The incorporation of cities being a legislative grant of political 
power, creating a civil institution to be employed in the administration 
of the government, is a matter in whieh the legislature may act, accord- 
ing to its own judgment, unrestrained by any limitation of its power, 
imposed by the Constitution of the United States. Dartmouth College 
vs. Woodward, 4th Wheaton, 518; Terrill & others vs. Taylor and 
others, 9 Cranch 52; Ist Tucker’s Commentaries, 162—3—4. 

4. The acceptance, by the people of St. Louis, of the charter of 
1822, by which the town was erected into a city, was not in any sense, 
a contract between the State and the people of St. Louis; or, if a con- 
tract, the power to repeal, alter, amend, or modify it at pleasure, was 
expressly reserved in the last section of the act. 1 Territorial Laws, 
973; 1 Tucker’s Com. 164. 

5. The limits of the city of St. Louis, as established by the charter 
of 1822, did not, by the popular acceptance of the charter, become per- 
manent and unalterable, but were subject to be changed by thie legisla- 
ture at pleasure. 

6. The consent of inhabitants residing out of the city limits, was not 
at all necessary to the extension of the limits go as to bring them within 
the city. The legislature was fully authorized to make the extension, 
with or without such consent, and against opposition from any quarter. 

7. The act of 1831, supplementary to the charter of 1822, in which 
provision was made for the extension of the city limits over adjacent 
territory, when requested by the inhabitants of such territory, and con- 
sented to by the people of the city, was merely permissive of the exten- 
sion, without the necessity of the action of the legislature, and did not 
establish a principle or contract that such extension should take place 
inno other way. 2 Territorial Laws, 244. 

8. The extension of the city limits by the act of 1841, was a legiti- 
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mate exercise of the legislative power, not violative of the State or 
National Constitution. 

9. The land of the complainant brought into the city, by the ex- 
tension of the limits in 1841, was the subject of taxation by the 
city, notwithstanding he did not consent, but was opposed to the ex- 
tension. 

10. The 17th sec. of article 7, of the charter of 1841, restricting 
the rate of taxation upon the property lying outside of the former limits, 
to one-sixteenth of one per cent., wnézl the city should pave certain 
streets, presents no bar to the collection of the tax assessed in 1842, 
upon complainant’s property, even though it be true that the streets 
were not paved, because it does not appear in the bill that the tax ex- 
ceeded one-sixteenth of one per cent. on the value of cemplainant’s 
property. 

11. The city had power to sell complainant’s land for the taxes as- 
sessed upon it. 


H. S. Geyer, for Appellee. 


The complainant, now appellee, insists, that the demurrer of the 
appellant to the bill was properly overruled, on the following grounds: 

Ist. That although the first act of incorporation, as well as suc- 
ceeding acts, reserved a power to alter, amend, or repeal, such re- 
servation does not authorize the legislature to bring within, and 
subject to the debts and power of the corporation, any persons or 
property not included by the first act, without the consent of such 
persons. 

2d. The provisions of the act of 15th January, 1831, and the 3d sec. 
of the act of 8th February, 1839, in relation to the extension of the 
boundaries, were not subject to repeal or alteration, without the assent 
of those whose property was to be affected by such change. 

3d. The act of the 15th January, 1831, re-enacted in the act of Feb- 
1839, amounted to a contract by which the faith of the State was pled- 
ged, as well to those without as to those within the city, that no lands 
should be annexed to the city in any manner, other than that prescribed 
by those acts; which act the legislature could not constitutionally alter 
or change. 

4th. The city, as it existed prior to 1841, was a distinct person in 
law, from whose debts the complainant was exempt, and the attempt to 
subject the person and property of the complainant to such debts, is 
contrary to the constitution. 
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5th. The complainant could not lawfully be made a member of an an 
existing corporation, without his consent, so as to subject his property Tl 
to the debts and powers of sucli corporation. th 
6th. Independent of every other consideration, the corporation of the 


" 
Lit 
city of St. Louis has not power to sell, or authorize the sale of real oc 
estate for taxes, and for that reason, the demurrer was properly over- SG; 
ruled. Ellis vs. Marshall, 2 Mass. R. 269. ti 
7th. The legislature can only exercise such powers, as have been th 
delegated to it, and when it transcends tliese limits, its acts are utterly ly 
void. Taylor vs. Porter & Ford, 4th Ifill, 140. 1s 
8th. Statutes which violate the plan and obvious principles of com- p 
mon right and common reason, are null and void. Ham vs. Claws, 1 * 
Bay, 98. t| 
9th. A statute incorporating certain persons for purposes of private a 
advantage or emolument, does not bind any person named therein, n 
unless he consent thereto. Ellis vs. Marshall, 2 Mass. Rep. 269; 4th 
Peters, 167. ¢ 
10th. A corporation has no power, except what is given by its c 
incorporating act, either expressly, or as incidental to its exist- 
ence. Head vs. Providence Ins. Co., 2 Cranch, 127; 4 Wheaton, 
636; 4 Peters, 152; Goszler vs. Corporation of Georgetown, 6 Whea- 


— nn haat 


ton, 597. 


11th. A power to purchase, survey and locate land, to make partition 
thereof, and levy taxes thereon, to defray the expenses thereof, and all 
other necessary expenses, did not authorize the corporation to tax the 
land, for the purpose of paying Siate taxes thereon. Beaty vs. Know- 
ler, 4 Pet. 152. 

12th. A corporation cannot exercise the power of creating forfeitures, 
unless it be expressly granted. Collier vs. Doty, 6 Ham. 395. 

13th. When a tax has been legally assessed, by a corporation clothed 
with competent. powers, the proportion which each individual is bound 
to pay, becomes a debt which may be recovered at the suit of the cor- 
poration. But unless it is expressly authorized by the charter, summary 
proceedings by distress, warrant and sale, though directed by a by-law, 
is no justification, in an action brought against the officer executing the 


process, by the person whose goods are seized. Berger vs. Clarkson, 
1 Halsted, 352. 


Napron, J. delivered the opinion of the court. : 


Russell filed his bill in the circuit court of St. Louis county, praying 
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an injunction to restrain the city from selling his land for city taxes. 
The facts upon which he based his right to enjoin, are stated to be 
these: Russell purchased a tract of Jand lying adjoining the city of St. 
Louis about the’ year 1828, of which he then took possession, and has 
occupied and cultivated as a farm ever since. In 1822 the charter of 
St. Louis defined the boutidaries of the city, and those boundaries con- 
tinued unchanged until.1839, when another charter was obtained from 
the legislature, by which the southern boundary of the city was slight- 
ly altered. By this act, it was also provided, that if the proprietors of 
sand adjoining St. Louis, laid off their land into lots, it might be made a 
part of the city upon petition of two-thirds of the owners, and with the 
assent of the inhabitants. The charter of 1841, enlarged the limits of 
the city, so as to take in several farms and gardens adjoining the city, 
and this law was passed, as the complainant alledges, against the re- 
monstrances of the owners of these lots, and amongst others of the com- 
plainart Russell. This charter, so far as the boundary of the city is 
concerned, was re-enacted in 1843, and by color of these two acts, the 
city authorities proceeded to levy taxes on Russell’s land, and to sell 
the same forthe non-payment thereof. These proceedings the com- 
plainant considers not warranted by the charter, or if they are so war- 
ranted, not sanctioned by the constitution of this State or of the United 
States. 

This case was transferred to the court of common pleas, where a de- 
murrer was filed ; and the case having been re-transferred to the cir- 
cuit court, that court overruled the demurrer, and made the injunction 
perpetual. 

The only questions arising here, are, first, as to the power of the 
legislature to enlarge the limits of the city of St. Louis, against the 
will of the inhabitants brought into the city by such extension ; and se- 
cond, the power of the city corporation, under its charter, to sell lands 
for the non-payment of city taxes. 

The right of a State legislature, to change, modify, enlarge, or re- 
strain the charter of a public municipal corporation, established for 
public purposes, has been conceded in all the adjudicated cases, both of 
the Federai and State Courts, to which we have been referred. ‘Ter- 
rill vs. Taylor, 9 Cranch, 52; Dartmouth College vs. Woodward, 4th 
Wheaton ; 2 Kent’s Com. 206; Ist Tucker Com. 162. That this power 
may not be exercised in such a mode as to infringe any right of private 
property, is equally well established. In the Dartmouth College case, 
a case of much celebrity on this branch of Constitutional law, the court 
declared that “if the act of incorporation be a grant of political power, 
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if jit create a civil institution to be employed in the administration of 
government, or if the funds of the college be public property, or if the 
State, as a government, be alone interested in its transactions, the sub- 
ject is one in which the legislature may act according to its own ji dg- 
ment, unrestrained by any limitation of its power iapawed by the Con- 
stitution of the United States.” 

It seems to be a settled principle in the English Courts, that the ac- 
ceptance of the charter is essential to create a body corporate, and 
that the government cannot compel persons to become coporators 
without their assent, or at least without the assent of a majority, though 
this assent is generally inferred from the acts of the incorporation. 4 
Burr. 2200 ; 3 Term Rep. 240. This doctrine is no doubt equally appli- 
cable in this county in all cases of private corporations. A man may 
refuse a grant, whether from the government or an individual; he may 
decline to improve his property, and the legislature cannot compel him, 
however much, in their —— he may have mistaken his own in- 
terests. Ellis vs. Marshall, 2 Mass. Rep: 276. But this doctrine can- 
not be applicable to public municipal corporations, except in the modi- 
fied form to which we have alluded. The assent of every individual 
corporator cannot be necessary to the creation or alteration of a city 
charter; the assent of the majority alone puts in operation this “gov- 
ernment within a government,” and its future action under the charter 
raises the presumption that all have acquiesced. 

If the legislature had the power to annul the charter of St. Louis, zn 
tota, a power which is conceded in most of the acts of incorparation, 
and which existed independent of any such concession, upon what 
principle can they be denied the power of alteration. ‘The power to 
destroy of necessity includes the power to alter or effect a partial de- 
struction, as much so as the whole is greater thana part. The iegisla- 
ture then had the power to repeal the charter of 1839, zn foto ; and if 
the charter of 1841, had embraced the entire county of St. Louis, and 
been accepted and acted on by the majority of the corporators, such an 
act would not be an infringement upon the Constitution of this State or 
of the United States. 

It is not to be understood that in the exercise of this power to alter, 
amend or abolish city and town charters of incorporation, the legisla- 
ture may disregard the vested rights either of individuals or cofpora- 
tions, which are protected by the principles of every free government, 
and by our State and Federal Constitutions in particular. 

The complaint of Russell is, that his land has been embraced within 
the limits of the corporation of St. Louis, against his consent. This 
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consent is not, we think, necessary to authorize the legislature to ex- 
ercise its power in creating, enlarging, or restraining public municipal 
corporations. [f other rights of Russell have been infringed; if his 
private property has been taken for the public use, without just com- 
pensation being made; or if his land has been subjected to pay the 
debts of another, whether that other person be a natural or artificial 
one, without his consent, either express or implied, he is certainly not 
without remedy. Such mfringements of private right, are provided 
against by our written constitution, as well as condemned by the funda- 
mental principles of every republican government, and it would be neither 
respectful to the legislature, or the corporation which they have created, 
to suppose that any such wanton violations of right would be attempted. 

The question remaining to be considered, is the right of the city of 
St. Louis to sell lands for the non-payment of the taxes thereon. On 
this point we assume it to be the settled doctrine, that corporations 
have only such powers as are specifically given by charter, or are ne- 
cessary to carry into effect some specified power. The exercise of a 
corporate franchise, being restrictive of individual right, must be with- 
in the letter and spirit of the act of incorporation. The power to im- 
pose a tax on real estate, aid to sell it where there is a failure to pay 
the tax, is a high prerogative, and should never be exercised where the 
right is doubtful. (Beaty vs. Knowler, 4 Peters, 152.) 

The charter of 1841, gives to the city council of St. Louis power 
“to levy and collect taxes, not exceeding one half of one per centum, 
upon all persons and property made taxable by law for State pur- 
poses.” If this section of the act were alone on this subject, there might 
be room for contending that the sale of land was not the only or the 
necessary mode by which the tax could be collected, and therefore the 
power of sale would not arise by implication, from the granted power 
“to levy and collect.”” But we regard the 8th section of the 6th arti- 
cle of the charter, as a legislative interpretation of this power “to levy 
and collect taxes.”” That section provides that the mayor and city 
council shall have power by ordinance, to direct the manner in which 
any property, real or personal, advertised for sale, or sold for taxes by 
authority of the corporation, may be redeemed. This is a clear and 
distinct recognition of the power in the city to sell land for the non- 
payment of taxes, and is sufficient to remove any doubts, which the 
general phraseology of the previous article might create. 

The judgment of the St. Louis circuit court will, therefore, be reversed, 
and this court doth order and adjudge, that the injunction granted by 
said court be dissolved, and the bill of complainant dismissed. 
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ALEXANDER § BETTS vs. SAMUEL MERRY. 


1. It is not necessary that an officer in certifying the acknowedgment or proofof a deed, 
should use the exact words of the statute. A substantial compliance with the statute is 
sufficient. As where the statute requires the officer to ceiiify that the person acknow- 
ledging 2 deed *‘was personally known to him,’ it is sufficient if he certify that.s*he was 
known to him.”’ 


iS) 


.. Asheriff’s sale is within the statute of frauds, and until a deed is executed the fee is in 
the debt. 


4 


3. Although a sheriff "s deed is within the statute of frauds, yet a sale by sheriff is not void, 
although no deed or memorandum in writing be made. Wena deed is made, it will re- 
late back and take effect from the sale. 


~ 


4. Such relation back will, however, ouly affect parties or privies to the sale, and will not 
at law hold against a stranger. 


APPEAL from St. Louis Circuit Court. 


Spatpine & Tirrany, for Appellants. 
POINTS AND AUTHORITIES. 


1. The deed from Janes to Loper was improperly admitted in evi- 
dence, it not having been sufficiently proved ; Rev. Code, 121, sections 
14, 15, 16. 

There is a failure in the certificate to alledge the identity as the law 
requires; and also it is not stated that the clerk personally knew the 
subscribing wiiness, §c. 

2. The deed from Loper to Merry was improperly admitted in evi- 
dence, as it was not proved according to law; Rev. Code, 121. The 
certificate on this deed does not show that the witness proved any exe- 
cution of it. He merely proves identity. 

3. The deed of sheriff Walker, the successor of Brown, who sold to 
Gamble, passed the title of the lot in question. This point has been 
considered in the supreme court and decided adversely to us. See the 
cases of Evans vs. Wilder, 5 Mo. Rep. 313; same vs. same;7 Mo. Rep. 
359; Evans vs. Ashley, 8 Mo. Rep. 177. 

4, The deed made by sheriff Brotherton on petition and order of the 
circuit court, made in August, 1842, passed the title of the lot in ques- 
tion; Rev. Code, p. 260, sec. 51; old Rev. Code, p. 370, sec. 23; Gey- 
er’s Digest, p. 269, sec. 74; 1 Ed. Com. 121, sec. 49. First. The 
case of expiration of office is within the equity of the act; 7 Mo. 
Rep. 359, at page 366; 8 Mo. Rep. at page 182-3. Second. The acts in 
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force in 1821, 2, 3 and 4, respecting the mode of getting sheriff’s deed, 
on death or removal of sheriff, provided no mode of getting the deed in 
case of the expiration of his office; though the reasons are as urgent in 
the latter as former: hence the necessity of construing the word re- 
moval so asto embrace the case. Third. The statutes expressly pro- 
vide for the case; Rev. Code of 18%5, page 385, sec. 36 and 38, and 
page 379, sec. 1; Rev. Code of 1825, page 5.0, sec. 13. These acts 
show that the right acquired by Gamble’s purchase was preserved, and 
the mode of perfecting it, by getting a deed, is also preserved. 

5. The deed by Brown, the sheriff, (who made the sale) after his 
office had expired, passed the title. This deed is dated 15th Septem- 
ber, 1842. First. There never had been any provision in the statutes 
for obtaing a sheriff’s deed, in cases of sale and expiration of office 
before the deed nade, until the cld Rev. Code, which took effect in 
1825. Second. But there was, as early as 1807, a provision enacted 
which has been continued down to the present time, providing for get- 
ting the deed where the sheriff sells and dies, or is removed, before ex- 
ecuting his deed; see Edwards Com. 129; Geyer’s Dig. 269 and the 
Codes. Third. In the Code of 1825, and also of 1835, it is provided, 
that the sheriff if he commences the execution shall complete it; and 
thus may make the deed at any time ajfter, if he has only began to ex- 
ecute the writ before he gocs out of office. Fourth. Hence the infer- 
ence that the law makers contemplated in 1807, that the sheriff, if he 
had begun to execute the writ, should go on to complete it, even afte: 
the expiration of his office. J'i/th. The reasons for this inference, are 
the necessity of the case, the silence of the written law, the propriety 
of the completion of the writ by the person who commenced it, and was 
actually perhaps executing it when his office expired; and the fact 
that the same circumstances have caused the legal mind of England to 
adopt the same unwritten law, as well as of many of our sister States; 
5 Har. & John. 69, sheriff levies on property and goes out of office; the 
venditiont erponas must be directed to him and not to his successor ; 
2 Bac. Abridgement, 739, the sheriff that commenced execution must 
proceed with same; Watson on Sheriff, 61 (5 Law Lib’y, 55) to same 
effect; 6 Bac. Ab. 161; 2 John. Chy. Rep. 179, 180; 4 Bibb’s Rep. 21, 
Allen vs. Trimble, a sheriff’s deed for lands, made by him after he was 
out of office, held valid on general principle; 3rd Cowen’s Rep. 208. 
The officer who received and levied the execution must perfect it, the 
whole proceeding being considered one thing; and therefore the sheriff, 
though out: of office, must receive the redemption money, &c.; 3rd 


Cowen’s Rep. 95, Jacksoa vs. Collins, sale on execution of lands com 
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pleted after sheriff was out of office, he having commenced while in, 
and held good; 3 Scammon’s Rep. 551, if an execution is levied while 
itis alive, the sale may be made afterwards, and it is the duty of the 
officer that levied to proceed and sell, no matter what becomes of the 
execution; 8 Mo. Rep. 177, Evans vs. Ashley, where this doctrine is 
recognized, (i. e.) that the officer commencing must complete the ex- 
ecution at common law, even though his office has expired. Sizth. 
If such were not the law before, yet it became the law, being one of the 
principles of the common law, introduced in 1816; Geyer’s Digest, 124; 
Ist Edwards’ Compilation, 436, act introducing the common law. If 
the Spanish law was silent on this subject, then this act by its very 
terms brought in the common law. Seventh. The common law, appli- 
cable to past acts, is not repealed by the codes of 1825 or 1835 as they 
are prospective, and as those codes provide for the validity of past 
acts. ighth. Our statutes preserve the right. 

6. The fact that the giving the deed of sheriff was prohibited by the 
act of 1821, till the lapse of three years from the sale, does not pre- 
vent the application of the principle, that the officer who begins the 
enforcement of an execution must complete it, because, First, The 
act suspending the execution of the deed, and providing for the execu- 
tion by the succeeding sheriff, having been repealed 11th January, 
1822, (see Edwards’ Compilation, page 863,) the common law was 
restored. Second, The act for the relief of debtors and creditors was 
unconstitutional, and therefore the sale to Gamble was absolute, and 
Brown had the right to make his deed as sheriff as soon as the sale was 
made. 

The judgments on which the sale was made were rendered before the 
passage of the act, and one of the executions was.also issued before the 
28th June, 1821, which was the date of the approval ofthat act; | How- 
ard’s Rep. 311, Brown vs. Kinzie; 2 I bid 608, McCrackin vs. Hayward. 
These cases show that any State law, impairing or diminishing the 
rights of a creditor under a previous contract or judgment, is repug- 
nant to the federal constitution. The act aforesaid did impair the cred- 
itors right, for under it he could only sell a redeemable interest, with a 
right of occupancy in the debtor for several years, whereas before, he 
could have sold the absolute and indefeasible title in fee with immedi- 
ate right of possession in the purchaser; 5th Mo. Rep. 518. The court 
say, that if the act was unconstitutional, then the sheriff’s sale would 
pass the title absolutely. 

7. The failure of the sheriff making the sale to mention the purcha- 
ser, and describe the lands sold in the return on the execution, does not 
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vitiate the sale. First. The general principle established, is that the 
title of the purchaser at sheriff’s sale is not affected by irregularities; 
10 Peter’s Rep. 450, Voorhees vs. Bank of United States; 8 John. Rep. 
351. It is not affected by irregularly of execution, nor by any matter, 
subsequent to the sale, occurring between the parties; 1 Cowen, 711. 
Sale good on execution issuing after judgment rendered a year and a 
day, without any renewal, even though the execution shall be afterwards 
set aside; 9 Cowen, 182; 4 Wend. Rep. 588—462; 10 John. 381;2 Ten. 
Rep. 44; 1 Cowen, 622, where the judgment has been previously paid 
and satisfied, yet the purchaser at sherif’s sale will hold, unless he 
had notice of such payment at time of his purchase; 1 John. Rep. 45; 9 
Cowen, 536-182; 4 Wend. 588; 8 Wend. 676. Second. And this irreg- 
ularity, if it be one, has been considered by courts, and held not to 
affect the bona fide purchaser’s title; 4 Wend. Rep. 462. It is not 
necessary on the return of the execution to describe the lands sold; 1 
Johnson’s cases, 153. An incorrect return by sheriff of ji. fa. will not 
defeat the sale, or prejudice the purchaser’s title. The return is not 
essential to the title of the purchaser; (See page 155.) 1 Taylor’s N. 
C. Rep. 10. A sale of land by the sheriff is valid, though no return is 
made of the execution. 1 Murphy, North Car. 507. The title of pur- 
chaser at sheriff’s sale is not affected by a false return of the sheriff, that 
another person purchased, 6 Har. & John. 182. If the return of the 
sheriff does not set out the name of the purchaser, and there is no des- 
cription of the land sold, the sale will not thereby be vitiated. The 
return of the sheriff does not give title. 

8. The statute of frauds has no bearing upon the validity of Brown’s 
deed ; for though that statute requires a memorandum in writing, in or- 
der that a sale of lands be valid, and we should admit that it is appli- 
cable as well to sheriffs’ as to other sales; yet it does not enact that 
sales shall be veid, unless the memorandum or deed be made at time 
of the sale. The question therefore does not arise, which might become 
important, if no deed had been made, and we now called on the court to 
cause a deed to be made. 

It was decided in New York that no title passed by a sheriff’s sale, 
unless some written instrument was executed; and this is true here, as 
well as in New York, for our acts require a ceed to be made. But the 


sale is valid, whether a memorandum is made or not, and the court will 


hold it valid and compe! the sheriff to make a deed. 
9. Merry, the appellee, purchased with full notice of the sale to Gam- 
ble, under which the appellant derives title; all the deeds contain a re- 


ference to the sheriff’s sale to Gambie. Brown’s deeu, t cielure, 
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relates back to the time of sale as to him, and is a complete defence to 
the action; so that the judgment below should have been for the de- 
fendants. 

20 John. 537, admits the general doctrine, that an estate created by 
execution of power, is to have relation bick so as to take effect from 
the date of the power; but this is a fiction which is not to injure stran- 
gers. 15th Jolin. Rep. 509: The sheriff’s deed relates back to the 
time of the sale, though not executed till after the date of the sale. 3 
Cowen, 75; 2 Wend. 507: A deed given by sheriff on previous sale on 
execution, relates back ¢o, and in judgment of law, is executed af, the 
time of sale. 

10. The notice to Merry of the sheriff’s sale appears from the deeds 
to Merry, and Janes’ deed to Loper, all of which refer to that sale, and 
whether they did or not, both Leper and Merry were chargeable with 
notice fom the record of the judgments against Janes, and of the execu- 
tions and return thereon, and also from Walker, sheriff’s deed, which 
recites the sale, and was recorded on the 17th December, 1824; and also 
from the possession by defendant below and those under whom they 
claimed. 2 Mass. Rep. 508; 4 Mass. Rep. 628; 6 Wend. 223: Posses- 
sion is notice of the title under the Registry Acts. 4 Mo Rep. 62, 
Bartlett vs. Glasscock; 2 J. J. Marshall, 434: Such notice prevents 
Merry from availing himself of the principle, that no legal fiction shall 
work injury to innocent third persons. 

11. The lapse of time does not prevent Brown, the former sheriff, 
from executing the deed, carying into effect the sale made by him, 4s 
against Merry who had notice, and risked his money on the purchase, 
as a speculation, with his eyes open. First. In practice, the sheriff’s 
deed is seldom nace at the time of sale, usually some days afterwards, 
and it has never been thought that the judgment debtor could alienate 
in the meantime. Second. It is not establishing a dangerous principle; 
for the late sheriff makes a deed which is valid only, where he had, 
while sheriff, made a sale, and valid only as against those who had no- 
tice of that sale. Itis precisely, in principle, the same as if the con- 
test was between Janes and the appellants; between the defendant in 
the judgment and the purchaser at sheriff’s sale, where the purchaser 
took possession under the sale. 


Geyer, for Appellee. 


In support of the judgment of the circuit court, the appellee submits 
the following propositions : 
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1. The authority of a sheriff or other person, to sell and convey the 
real estate of another, depends wholly upon statute law. To make the 
conveyance operative, all the requisites of the statute must be complied 
with, and this must be shown by the evidences which the statute re- 
quires; none other will sufice; Parrington vs. Loring, 7 Mass. Rep. 
388 ; Wilson vs. Loring, 7 Mass. Rep. 392; Davis vs. Maynard, 9 1b. 
242; Wellington vs. Gale, 13 Ib. 483; Williams vs. Avery, 14 Ib. 20. 

2. In August, 1821, when the sale is said to have been made, the law 
required the sheriff to grant to the purchaser a certificate instead of a 
deed, and to sign and file for record a duplicate thereof in ten days, 
which should be taken as evidence of the facts therein stated. ‘i his 
certificate is indispensable ; no other evidence of the fact of sale is ad- 
missble ; Davis vs. Maynard, 9 Mass. Rep. 242 ; Parrington vs. Loring, 
7 Ib. 388, and other cases above cited. 

3. The certificate signed by J. K. Walker, deputy sheriff, is not a 
compliance with the law, it is not the act of the sheriff, and is a mere 
nullity. Evans vs. Wilder, 7, Mo. Rep. 359; I'wans vs. Ashley, 8 Mo. 
Rep. 177. Being null, it does not and cannot be regarded as evidence 
of anything. It cannot be made the foundation of other proceedings 
or used as evidence of sale. Cow. & Hill’s notes to Phillips, part 2p. 
- 1246-7: 

4. The alleged sheriff’s sale is not only without any evidence re- 
quired by the statute, but there is not even a memorandum itself, as 
required by the statute of frauds. See Evans vs. Wilder, and Evans 
vs. Asiley above cited. Consequently the claim of appellants under 
that sale cannot be sustained at law or in equity. Miller vs. Henshaw 
4 Dana, 329, 330; 2 Serg’t & Raw. 455. 

5. The deed of Walker is inoperative to pass Title. He had no au- 
thority to make it, if there had been evidence of the sale. Evans vs. 
Wilder, and Evans vs. Ashley, above cited. 

6. The facts stated by a sheriff in his return, or in a deed made by 
him, are received as evidence, only because they are made on the res- 
ponsibility of his official oath and bond. Statements which are not so 
made, whether by a sheriff in or out of office, are not evidence of the 
facts stated, even where oral evidence is admissible. The recitals there- 
fore in the deeds execated by Walker, Brotherton & Brown, are no evi- 
dence, and as there is nothing else tending to show a compliance with 
the requisites of the law, the deeds are inoperative for that reason, if 
none other existed. Recitals of records do not dispense with their pro- 
duction. Cowen & Hill’s notes, part 2, page 1291-2. 

%th. If the recitals are received as evidence, still they are not suffi- 
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cient, because still it appears there was no certificate of the sale, and 
the executions recited are not those in virtue of which the levy was 
made, and the sale advertised; these defects are not supplied by the 
returns on the execution, or the exhibition of a copy of the advertise- 
ment. i 

8. Neither the deed from Brotherton, who was sheriff in 1842, nor 
that of Brown who had been sheriff in 1821, can operate to defeat the 
action of the plaintiff, because they were made after the commencement 
of the suit, and are withal unsupported by the evidence of authority to 
sell, and of sale which the law requires. 

‘9. The order of the circuit court directing Brotherton, then sheriff, 
to execute a deed is a nullity—there being then no law in force author- 
izing such proceeding in the case. The statute in force in 1821, the 
time of sale, had been repealed some seventeen years before, and the 
statute then in force, R. C. 1835, sec. 49, 50, and 51, was in its terms 
prospective, and could not be made to operate retrospectively by the 
legislature, or the court, consistently with the constitution; besides if 
this had been the case of a sale after the passage of the act, still it was 
not a case of a sheriff having died, being removed from office, or becom- 
ing disqualified, and therefore not a case in which the court could act 
in an exparte proceeding at law. © Bur. 1456; 1 W. Black 451, §6; 
3 Dal. 378; 1 Con. Rep. 16 ; Evans vs. Wilder, 7 Mo. Rep. 359; 
Evans vs. Ashléy, 8th Mo. Rep. 177. 

10. If the power of the circuit court to make the order is assumed, 
still the only question of fact, which that court could or did determine, 
is the payment of the purchase money. All other facts remain to be 
proved as before, and as in this case they were not proved, (the state- 
ments in the petition and recitals in the deed, being no evidence at 


least against the plaintiff below,) the deed is not supported by proof of - 


compliancé with the requisites of the law. Bac. A. Sfatute, 3 Dal. 
378; 7 Mo. Rep. 359. 

11. The deed made by J. C. Brown, who was Sheriff in 1821, is in- 
operative to pass title, because it is not supported by any evidence of a 
compliance with the essential requisites of a valid sale—his recitals are 
not evidence, because they are not a return or guasz return, made un- 
der the sanction of an official oath, or the responsibility of an official 
bond—and because the deed is the act of a private citizen, attempting 
to convey the property of another without the authority of law. 

12. Brown had no power to make the ceed by common law, because 
the seizure and sale of lands by execution were unknown to the com- 
mon law ; they owe their introduction to statutes; besides the common 
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law was not in force when the act of 1807 was passed, and that act, 
Geyer’s Dig , page 269, sec. 74, makes provision for the very case at 
bar. Evans vs. Wilder, 7 Mo. Rep. 359. That act was repealed, and 
other provisions enacted in 1825, and afterwards in 1835, so that no 
part of the common law, if there had been any on the subject, ever was 
in force in this State. 

13. The deed of Brown is not operative under any statute, because 
the act of 1807, and with it any common law power was taken away by 
the act of 1825, repealed subsequently by that of 1835, which was the 
only law in force at the date of the deed, and under that Brown could 
not act, because the power exists only in cases of sales subsequent to 
its passage. 

14..TheZinthority of J. C. Brown to make the deed, cannot be sus- 
tained.by’ any supposed continuance of the operation of laws, common 
or statute, after their repeal. The repeal does not affect any act done, 
right accrued or established, or any proceedings commenced previous- 
ly, but no law continues a power which might be given to or withdrawn 
at pleasure from any officer. 

15. If the deeds of Brown and Brotherton, or either of them, can be 
regarded as operative, they cannot be made to operate before their ex- 
ecution and delivery, and so cannot affect the title of the plaintiff be- 
low, which had become vested many years before. 

16. The proof of the deeds from James to Loper, and from Loper to 
plaintiff, is sufficient, and such deeds were properly received in evi- 
dence. Jackson, ex dem. &c. vs. Livingston, 6 Join. Rep. 149; Jack- 
son, ex dem., Wood vs. Harron, 11 J. R. 434; Jackson vs. Vickory, 1 
Wend. 406; Jackson vs. Phillips, 9 Cow. 94; Jackson vs. Gumaer, 2 
Cow. 552; Norman vs. Wells, 17 Wend. 136. 

All that is required on the frame of certificates of proof or acknowl- 
edgments of deeds, is a substantial compliance with the laws under 
which they are made. They are to be liberally construed, and to be 
sustained if possible by legal intendment. Jackson vs. Stanton, 2 Cow. 
552, 5.7; Loughborough vs. Parker, 12 Serg’t & li. 48; Forman vs. 
London, 13 do. 386; Hall vs. Gillings, 2 Har. & Jn. 390; Talbot’s les- 
see vs. Simpson, 1 Peter’s Rep. 191; MeIntosh vs. Ward, 5 Bin. 296 ; 
Shaller vs. Brand, 6 do. 435; Nantz vs. Bailey, 3 Dana 113, 119; Phil- 
lips vs. Ruple, Litt. Sel. Cases 221; lessee of Hunter vs. Bryan, 2 
‘Murphy 178; Horton vs. Hagler, 1 Hawke’s Rep. 48. The objection 
to the deed was too general. 17 Wend. 142; Real vs. McAlister, 13 
Wend. 109; Ohio Ins. Co. vs. Emerson, 5 Mili La. Rep. 295, 300; 
Mandeville vs. Perry; 6 Call. 78. 
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Scorr, J., delivered the opinion of the court. 


In July, 1842, Merry brought an action of ejectment against Betts 
for a lot of ground in the city of St. Louis, and at the return term of 
the writ, on motion, B. W. Alexander was made a co-defendant. Mer- 
ry obtained judgment, and Betts and Alexander appealed to this court. 

Merry claimed title through Joseph Janes, whose ownership was the 
source of title to both, parties in the cause. By a deed made the 16th 
Dec., 1835, Janes conveyed all his interest in the lot to James Loper. 
This deed recited the fact that the lot thereby conveyed, had been sold 
under the redemption law to A. Gamble, Book M, page 182. It was 
proved on the 31st January, 1838, before the clerk of the district court 
of tie United States for the eastern district of Louisiana, yy Wm. T. 
Lewis and Wm. Y. Lewis, the subscribing witness thereto. “The cer- 
tificate of proof stated that the witnesses were known tothe officer to 
be the persons whose names were subscribed to the deed, who, under 
oath, declared that Joseph Janes was the real person whose name was 
subscribed to the said deed as a party thereto, and that he signed the 
same in the presence of the said witnesses, and that they subscribed 
thereto as witnesses thereof. This deed was recorded on the 22d June, 
1838. By deed bearing date on the 2lst day of January, 1826, Loper 
conveyed one-half of the lot to Samuel Merry. In this deed it was al- 
so recited that the lot had been sold under the redemption law to A. 
Gamble, as recorded in book M, page 182. This deed was proved be- 
fore the clerk of the circuit court of St. Louis county by John Riggin, 
a subscribing witness thereto, on the 23d of October, 1837. 

The certificate of proof stated that John Riggin, personally known 
to me to be the real person whose nate is subscribed to said foregoing 
instrument as a party thereto, who, being by me duly sworn, upon his 
oath declared that James Loper, wivose name was subscribed to said 
instrument asa party thereto was tlic real person who executed the 
same, and that the said Riggin signed said instrument as a witness 
thereto. 

John W. Walsh, public administrator of St. Louis county, by virtue 
of an order of the county court of St. Louis county, made on the ap- 
plication of the said Walsh, administrator of said Loper, on the 2d day 
of September, 1840, for the purpose of paying the debts due by Loper, 
sold and conveyed to Merry ll the lot in dispute. In the proceedings 
of the county court relative to the sale of this lot, whenever the lot was 
described, it was represented as having been sold to A. Gamble, under 
the redemption law, book M, page 152. 
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It was admitted that the defendant Betts was in possession of the lot 
in controversy, under Alexander, at the commencement of this suit. 

Loper’s death, and the administration of his estate by Walsh, the 
public administrator, were admitted. 

The plantiff also gave in evidence a notice in writing, signed by 
Loper, addressed to B. W. Alexander, informing him of his claim to the 
lot in controversy, and warning him that he would pay for no improve- 
ments made on the lot. 

The plaintiff, on his part, offered in evidence records of two judg- 
ments recovered in the circuit court of St. Louis county, on appeal and 
certivrar? from justice’s courts. One in the name of James P. Parker 
against George W. Ferguson, and Joseph Janes, his security in the 
appeal bond, for +56 02 1-2, with interest and costs, and dated 16th 
May, 1821,—the other in the name of Peter Ferguson, against Joseph 
Janes and Wiiliam H. Pococke, the security in the bond for acertiorart 
for the sum of $43 50, and costs, and dated on the 3ist May, 1831. 
On these judgments, executions severally issued on the 16th and 31st 
May, 1821, under and by virtue of which, as well as of other execu 
tions, as appears by the advertisement of sale, the lot in controversy 
was sold at sheriff ’s sale, on the 21st day of August, 1821, to A. Gam- 
ble, who received from the sheriff a vertificate, of which the following 
is a copy:— 

“I, Joseph Brown, sheriff of the county of St. Louis, to all whom it 
may concern, certify that by virtue of sundry executiors to me direct- 
ed, from the circuit court of St. Louis county, viz: one in favor of 
Peter Ferguson—one in favor of James P. Parker—one in favor of 
John Keesucker—and one in favor of C. Wilts, ad.o’r against Joseph 
Janes, returnable to August term 1821, I exposed to sale as the law 
directs, the following property, viz: A lot of ground in the town of St. 
Louis, (the Tot in controversy, ) purchased of Moses D. Bates, contain- 
ing sixty feet front on the Second or Church street, by one hundred and 
fifty feet deep, bound on the east by the said Church street, on the south 
and west by lots of Louis Lemonde. And that Archibald Gamble being 
the highest and last bidder, the same was struck off to him for the sum 
and price of twenty dollars, and that the said Archibald Gamble will, 
on the 2Ist day of February, 1824, be entitled to a deed therefor, unless 
the same shall be redeemed, by virtue of the act of Assembly, entitled 
‘an act for the relief of debtors and creditors.’ 

JOHN K. WALKER, D. Sh’ff. 

Recorded this 6th day of Sept., 1821, 

ARCHIBALD Gamste, Clerk.” 
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On the 9th day of November, 1824, John K. Walker, who was suc- 
cessor in office to Joseph C. Brown, who was the sheriff when the sale 
was made, in pursuance of the foregoing certificate, executed to Gam- 
ble a deed in the usual form, which was acknowledged in open court, 
and recorded. 

Afterwards, in July, 1842, Gamble, under the provisions of the 51st 
section of the act concerning executions, petitioned the circuit court 
of the county of St. Louis, setting.out so many of the foregoing facts 
as relate to the sale of the lot in controversy to him, and prayed that a 
deed might be made therefor, by the then sheriff of St. Louis county. 
The petition was granted, and Marshall Brotherton, the sheriff, on the 
8th day of August, 1842, exeeuted a deed to Gamble for the lot in dis- 
pute, which was acknowledged and recorded. 

Afterwards on the 15th day of September, 1842, Jos. C. Brown, who 
was the sheriff when the sale was made to Gamble in 1821, executed a 
deed to him for the said lot, which was acknowledged and recorded. 

By several mesne conveyances, the lot passed from Gamble to Alex- 
ander, the present owner, who has made improvements on it to the 
value of six thousand dollars. 

The act for the relief of debtors and creditors, commonly called the 
redemption law, which was enacted on the 28th of June, 1821, provi- 
ded that when any lands or tenements should be sold after the 15th 
July, 1821, by virtue of any execution already issued, or that might 
thereafter be issued, it should be the duty of the sheriff or coroner in- 
stead of executing a deed for the premises sold, to give to the purcha- 
ser a certificate in writing, describing the land purchased, and the sum 
paid therefor, and the time when a purchaser would be entitled to a 
deed therefor, unless the same should be redeemed, as was provided by 
the act; and the sheriff should, within ten days from the time of such 
sale, file in the office of the clerk of the circuit court of the county 
where the land was, a duplicate of such certificate, signed by him, for 
record, which should be taken as evidence of the facts therein con- 
tained, and should be considered as notice to subsequent purchasers and 
creditors. 

A subsequent section of the same act, provided that the defendant 
might redeem the land within two and a half years from the time of 
sale, and if it should not be redeemed witkin that time by the defen- 
dant, then any creditor might redeem it within the three years, and 
within that time a creditor might redeem from a creditor. 

The 8th section of the act provided that unless the land should be 
redeemed; by the defendant or some of his creditors within three years 
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from the time of sale, then the sheriff or other officer or his successor 
in office, should complete the sale by executing a deed for the same to 
the purchaser. 

On the 11th January, 1832, the above recited act was repealed, with 
asaving of the validity of all proceedings under it before the repeal 
thereof. 

The defendant objected to the reading in evidence of the deed from 
Joseph Janes to James Loper, on account of the insufficiency ‘of the 
proof, but the objection was overruled, to which an exception was taken. 
Objections were for the same reason made to the reading of the deed 
from Loper to Merry, but they were overruled. 

The foregoing facts being thrown into shape of a special verdict, a 
judgment was rendered thereon for Merry the plaintiff, from which 
Betts & Alexander appealed to this court. 

The first point in the cause, is that arising from the admission in evi- 
dence of the deed from Joseph Janes to Loper, which was objected to 
by the defendant, on the ground of the insufficiency of the proof. The 
statute directs that the certificate of proof, shall set forth as one of the 
matters thereof, that the subscribing witness was personally known to 
the officer granting the certificate. The certificate as above set forth 
omits the word personally, and merely states, that the witnesses were 
known to the officer, The question is, whether this omission renders 
the certificate fatally defective? The 12th section provides, that the 
grantor acknowledging a deed, shall be personally known to the officer, 
to be the person whose name is subscribed to tle instrument as a party 
thereto. The 14th section provides, that no proof of a conveyance 
shall be made by a subscribing witness, unless such witness is person- 
ally known to the officer, to be the person whose name is subscribed to 
the instrument as a witness thereto. The next section provides, that 
no certificate of proof shall be granted, unless such subscribing wit- 
ness shall prove that the person whose name is subscribed thereto as a 
party,is the person who executed the same. This section does not 
require, it will be seen, that the witness should have a personal know- 
ledge of the grantor. But if the officer is satisfied in any manner by 
the witness, that he knew the grantor named to be the real party, he 
may take and certify the instrument. So the law itself would seem to 
use indiscriminately the term knowledge and personal knowledge. Itis 
not easy to define what is personal knowledge, as contradistinguished 
from knowledge, uncoupled with that epithet. Instances may be sta- 
ted wherein the difference is apparent; others may be imgined, where 
the distinction is not so easily drawn. No doubt the law intended, that 
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as the officer acted under oath in taking the proof of deeds, he should 
have knowledge of the identity of the grantor, or of the subscribing 
witness, as would enable him to swear, that the grantor or witness was 
the person he represented himself to be. Its object was to prevent 
one person from fraudulently personating another. It is much to be 
desired that every officer who takes the acknowledgment of a deed 
would conform literally to the law. But we know that the convenience 
of our people require that the taking of the acknowledgment of deeds, 
should be entrusted to those who are ignorant of the forms of the law, 
who will take a proper acknowledgment, and blunder in certifying it. 
Did it follow as a necessary consequence, that any acknowledgment 
improperly certified, had been in fact taken under such circumstances 
as were unwarranted by law, there would be no difficulty in settling 
this question. Because an officer omits to certify that the grantor was 
personally known to him, but merely says he was known, it cannot be 
inferred that the grantor was not personally known. The construction 
of certificates of knowledge, have frequently engaged the attention of 
courts, and they allseem impressed with the importance of extending 
a liberal construction to these instruments. In the case of Shaller vs. 
Brand, 6 Bin. 438, the supreme court of Pennsylvania says, we have 
always declared: “that it was sufficient, if the law was substantially 
complied with, and on any other principle of construction, the peace 
of the country would be seriously affected, as the certificates of the 
acknowledgments of deeds, have been generally drawn by persons who 
were either ignorant of, or disregarded the words of the act of assem- 
bly. The law must be complied with, but in construing it we shall al- 
ways be inclined to support a fair conveyance if possible.” In the case 
of Nantz vs. Bailey, 3 Dana, the court says, “it is not indispensible 
that the certificate should state the exact process of examination, in 
verbal detail, such particujarity has never been observed or required. 
That they would not presume that the officer did not understand the 
statute, or comprehend his own certificate.”? The case of Jackson vs. 
Gumaer, 2 Cow. 556, is a case very similar to this. There the Judge 
failed to certify. that the “grantor was known to him to be the person 
described in, and who executed the deed.”” The chief justice in de- 
livering the opinion of the court remarked, “I am unwilling to say 
that titles which depend for proof upon certificates thus drawn are to 
be put in jeopardy by the allowance of such a technical objection, for 
I cannot but consider the acknowledging officer drawing such a cer- 
tificate, as possessing all the knowledge required by the statute. The 
summary of all that is to be found in the books on this question is that 
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* 
a substantial compliance with the law, is all that is required. When 
this appears, the courts feel no inclination to disturb the land titles of 
the country by indulging a severity of criticism on the language of the 
certificates of the proof or acknowledgment of deeds. From the con- 
dition of many portions of this State, the disadvantages under which 
they laborin regard to legal information, and the necessity of entrust- 
ing the execution of the laws in many instances to inexperienced hands 
an application of these principles of construction, to certificates of ac- 
knowledgment or proof will not only be found wholesome, but indis- 
pensable to the peace and quiet of the country. 


For the determination of this cause, we do not think it necessary to 
examine into the constitutionality of the law, for the relief of the debt- 
ors and creditors, or as it was called the redemption law. If it is con- 
sidered without any reference to that law, the same difficulty arises 
from the statute of frauds, as is presented by the irregularity of the 
certificate of sale, which was issued to the purchaser under the pro- 
visions of the act for the relief of debtors and creditors. In the cases 
of Evans vs. Wilder, 7 Mo. Rep. and Evans vs. Ashley, 8 Mo. Rep. 
this court held that certificates of sale under the redemption law, sim- 
ilar to that in the record of this case were void, and that a deed execu- 
ted by the successor in office of the sheriff who made the sale, was-in- 
operative, onthe ground that the law which authorized the successor 
to make a deed, was repealed before the execution of it. Grant that 
the redemption law was void, and that an absolute interest in the land 
was sold by the sheriff, and purchased by Gamble, then comes the stat- 
ute of frauds, which if not as fatal as the nullity of the redemption law 
presents insuperable difficulties in the way of the defendant in this ac- 
tion. It has been held by this court that a sheriff’s sale is within the 
statute of frauds. That by the sale alone, no interest in the land passes 
and that until a deed is executed, the fee is in the debtor. This opin- 
ion was not pronounced without authority to sustain it. In the case of 
Simonds vs. Catlin, 2 Caines’ Cases 61, Judge Kent, in a State where 
there was no statutory enactment requiring the sheriff to execute a 
deed for land sold by him under execution, held that such a sale was 
within the statute of frauds, and that without a deed the title did not 
pass. he same doctrine was afterwards maintained in the case of 
Gratz vs. Catlin, 2 J. R. and is afterwards repeatedly recognized in 
the courts of New York. Ina late case in the supreme court of S. 
Carolina, Christie vs. Simpson, 1 Richardson 407, itis held that a sher- 
if’s sale of land under an execution, is within the statute of frauds, and: 
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without a proper entry or memorandum in writing, the purchaser will 
not be bound. 

Although sheriffs sales of land uuder an execution, are within the 
statute of frauds, yet that statute does not make penal contract void, 
it merely says that no action shall be brought onthem. _In the case of 
Coughlin vs. Knowles, 7 Metcalfe, it was held that an oral contract for 
the sale of land, is not utterly void by the statute of frauds, that al- 
though such a contract would not be regarded if made the foundation 
of a suit at law or equity, yet is not anullity. The same doctrine 
is maintained in the case of Lane vs. Shackford 5th New Hamp- 
shire Rep. 133; McCowen vs. West, 7 Mo. Rep. 569. Indeed, 
great would be the mischiefs of a contrary doctrine. Now that 
which is void cannot be made good by relation. After a sale. of Jand 
by the sheriff under a judgment, the execution ofa deed is fre- 
quently delayed for months and years, and yet as agaifist the defend- 
ant in the execution, a deed after the lapse of that time has never 
been thought to be void. If the deed did not relate back to the sale, 
what would there be to impart to it any validity dt the time of its execu- 
tion. If the sale were considered as a nullity, the officer after the lapse 
of a reasonable time would have no more authority to make it than an 
utter stranger. The case of Jackson vs. McCall, 3 Cow, 75, fully illus# 
trates the doctrine of relation in regard to sheriffs deeds, and is one re- 
sembling this in most respects. There the purchaser at sheriff’s sale, 
which was made in 1818, did not receive a deed until 1823; one of 
the objections to the admission of the deed in evidence was, that it was 
not given in areasonable time. The suit was brought by a devisee of 
the defendant in the execution. In that case, as in this, the purchase 
money had been paid. The court held that the plaintiff being the devisee 
of the judgment, stood in the same relation to the purchaser at the sher- 
iff’s sale, that the debtor himself would have stood had he been alive. 
That it was a case in which the doctrine of relation was peculiarly ap- 
plicable, there being no strangers or third persons whose interests could 
be affected by it. That doctrine, continues the court, is this: Where 
there are divers acts concurrent to make a conveyance estate or thing, 
the original act shall be preferred, and to this the other act shall have 
relation. That the principle has been repeatedly recognized, that a 
deed executed in pursuance of a previous contract for the same premi- 
ses, is good by relation, from the time of making the contract, so as to 
render invalid every intermediate sale or disposition of the land by the 
grantee. That the consideration money was paid by the purcheser. 
He had done everything to entitle him to a deed. The money must be 
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presumed to have been paid over by the sherifto the plaintiff in the 
execution in satisfaction of the debt. That the essential and important 
part of the sheriff’s duty had then been performed, and nothing re- 
mained but the formal act of delivering the deed, the purchaser having 
been in possessién, as we have a right to presume from the day of sale. 
The lapse of time under such circumstances, and between these par- 
ties, can afford no objection either to the validity of the deed or to its 
relation back to the time of sale. 

The facts presumed by the court in the case just cited, are in evi- 
dence in this case. The purchase money was paid by Gamble; it was 
paid over by the sheriff, and Gamble took possession of the lot shortly 
after the redemption had elapsed. So the only material difference be- 
tween the case cited and that now before us, consists in the character 
of the parties to the suit. Inthe case cited the relation of the deed to 
the time of the sale affected a privy, in this case a stranger is affected. 
The doctrine is, that in fictione juris, semper existit equitas. Rela- 
tion can only affect parties or privies, and not strangers. It is a gene- 
ral rule with respect to the doctrine of relation, that it shall not do 
wrong to strangers; Case vs. Digoes, 3 Caines 262; Jackson vs. Bard, 
4 John. 230. Merry must be regarded as a stranger. Whether he had 
notice or not, and in what light he would be regarded in another form, 
we are not now called upon to determine. If one affected with notice 
should sell to another without notice, would not this involve all the 
equitable doctrine of notice, and would not a court of law feel itself 
embarrassed in determining questions of this kind? 

{t will be observed that no opinion has been expressed, as to the va- 
lidity of the deeds executed by Brotherton & Brown. Assuming them 
to be operative, the difficulty above stated would prevent their opera- 
tion against Merry. As to the suggestion that a party might go into a 
court of equity for a deed under such circumstances, it seems the sta- 
tute of frauds would interpose obstacles to a purchaser, who should seek 
relief without a note or memorandum in writing of the sale. Without 
undertaking to determine whether the proceedings to obtain a deed 
from Brotherton were regular, or whether the deed from Brown was 
effectual, we must say we would be very loth to bring ourselves to the 
conclusion that there was no remedy in such cases. 

The objection to the proof of the deed from Loper to Merry for half 
the lot in controversy is not noticed, because,there was afterwards a deed 
to Merry for the entire lot, to which no objections were made. 

The other judges concurring, the judgment wiil be affirmed. 
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JAMES HAMPRISON vs. THE STATE OF MISSOURI. 


1. Where a city charter gives the power tothe city to license and tax ferries within its limits, 
unless by the charter an exclusive right be given, the right of the State to license and 
tax the same ferries, is uot taken away. 


3. The City of St. Louis has not, by its amended charter of 1843, an exclusive right to li- 
cense the ferries within its limits. 


APPEAL from St. Louis Crimina! Court. 


Lewis V. Boey, for Appellant. 


The appellant contends that the city of St. Louis has exclusive ju- 
risdiction by its charter, to license and regulate ali ferries within its 
corporate limits, and refers to the following acts of the legislature: 
Sec. 2d, 3d art. of act chartering the city, approved the 8th February, 
1839; page 160 of session acts, giving the cily exclusive power within 
the city to license and regulate the keeping of ferries; and also 2d sec. 
3d art. of the charter, approved 15th February, 1841, page 133 of 
session acts, giving the same power as the charter of 1839; and also 
the 40th sect. of 3d article of the charter; approved the 8th February, 
1843; session acts, page 119, giving power to regulate and license all 
Serries within the limits of the city; (by this last charter the word ex- 
clusive is left out.) 

The act regulating ferries, approved the 26th February, 1835, page 
175, R. C., is not in force in the city of St. Louis. 

According to the 28th section of the act, concerning revised statutes, 
page 383, Rev. C., providing that where provisions of different statutes 
are repugnant to each other, that which shall have been last passed 
shall prevail. The act of 1835, regulating ferries, is repealed by the 
subsequent acts of the legislature, giving exclusive power to the city of 
St. Louis, to license and regulate all ferries within its limits. 

If the above pesitions are correct, it follows that the demurrer to the 
indictment should have been sustained. 


Napton, J., delivered the opinion of the court. 


The plaintiff in error was indicted by the grand jury of St. Louis 
county, for keeping a ferry without a license from the county court, as 
required by tue act regulating ferries, approved 26th February, 1835. 
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The plaintiff in error had taken out a license ftom the city authorities 
of St. Louis, and the only question was, whether on this subject, the 
ferry being on the Mississippi, at the city of St. Louis, the city had ex- 
clusive priviliges. Unless there be something in the language of the 
city charter, to give it such exclusive right of taxation, it would hard- 
ly be presumed. ‘The city authorities have by their charter, the power 
to levy and collect taxes upon all property made taxable by law, for 
State purposes; they have the power to license, tax and regulate auc- 
tioneers, grocers, merchants, &c., and the right to restrain and suppress 
billiard houses, gaming houses, dram shops, &c., but these powers are 
subordinate to the powers of the legislature, over the same subjects, 
and that power has been exercised- According to the charter of 1839, 
the city authorities were invested with exclustve power within the city, 
to license and regulate the keeping of ferries, but in the charter of 
1843, which was in force when this indictment was found, the word 
“exclusive” is omitted, with the design, as we must presume, of leav- 


ing this subject upon the same basis with the other subjects of city 
taxation. 


Judgment affirmed. 





COXE et. at. vs. WHITNEY. 


1, In actions of assault and battery, no matter of provocation can be given in evidence, un- 
less it be so recent as to create a fair presumption that the violence was done under the 
influence of the passions excited by it. 


2. An article ina newspaper published by A. & B., written by A., cannot be read in evi- 
dence as an admission of B. 


APPEAL from St. Louis Circuit Court. 


Geyer for Appellants. 


The appellants submit the following propositions : 

Ist. The plaintiff claimed vindictive damages, and, in the third in- 
struction given, the court says he was entitled to it, thus placing before 
the. jury the motives of the defendants, and “all the circumstances 
which give character to the assault,” as proper for their consideration. 
The defendants ought to have been allowed to read in evidence, in mit- 
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igation of damages, the scandalous article in the Picket Guard, in 
which the wife and brother of the defendant Coxe, and the near rela- 
tive of the other defendants, were most brutally assailed. 

2d. If the jury were authorized in a civil action to give exemplary 
damages, they ought to have been allowed to consider the facts and 
circumstances which influenced the defendants, as well those in mitiga- 
tion, as those in aggravation. Peabody vs. Winchester, 7 Law Rep. 
384, (contained in No. 8, for Dec. 1844.) 

3d. The evidence offered by the defendants was important to explain 
and enable the jury to understand, the testimony given by the plaintiff, 
as to the object of the visit of the defendants, shewing it to have been 
lawful and proper, and tending to negative the presumption of a pre- 
concerted design to commit violence, from the fact of their presence. 

Ath. The court erred in directing the jury, that they might award 
exemplary damages, in proportion to the malicious conduct of the de- 
fendants; because, first, it assumes the existence of malice; because, 
secondly, the malice of the defendants is not in any such case the 
measure of damages, but the injury to the plaintiff; and thirdly, the 
plaintiff was entitled only to the damages, for the injury done to his 
person and feelings, and not by way of public punishment. Actions of 
assault and battery, are not instituted or entertained for the purpose of 
example, but for indemnity ; exemplary punishment,-whether inflicted 
on the person or purse, belongs exclusively to criminal cases. 

5th. After excluding from the jury, the consideration of the conduct 
of the plaintiff, and the nature of his vile and unprovoked libel, it was 
manifestly unjust, and therefore unlawful to direct and encourage the 
jury to award exemplary damages. 

6th. The second article in the Picket Guard, was improperly exclu- 
ded, because being the joint production of the plaintiff and his partner, 
it is in law his own, and ought to have been received as his account of 
the assault, and the causes of it. 

7th. The instructions given by the court, assume the commission of 
an assault, by one or more, and malice on the part of all of the defend- 
ants, and indicate the opinion of the court on the facts too plainly against 
the defendants, and for that reason the judgment ought to be reversed. 

Sth. The defendants were entitled to a new trial, because of misdi- 
rection by the court ; and the exclusion of legal and competent evidence; 
and also because the jury disregarded the second instructions given for 
defendants, and found their verdict without any evidence of facts ma- 
terial. There being no evidence that an assault was committed by any 
of the defendants but one, or that either of the others aided or abetted 
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the assailant; or that previous to the assault there was a common de- 
sign to commit such assault, and that it was committed in pursuance of 
such design. The jury was not authorized, (as the court intimated it 
was, in the fourth instruction for plaintiff, ) to find the existence of a 
common intent, without evidence. 


T. Pox, for Appellee. 


In support of the judgment rendered by the court below, the counsel 
for the appellee, relies upon the following 


POINTS AND AUTHORITIES. 


Ist. The circuit court committed no error in excluding from the jury 
the article in the Picket Guard, No. 17, of date of 6th September, 1842. 
At least two days having elapsed between the issuing of said No. and 
the infliction of the battery. Avery vs. Ray, et al., Ist Mass. Rep. 11; 
Lee vs. Wolsey, 19 John. Rep. 319; Beardsley vs. Maynard, 4 Wen- 
dell, 336 ; Maynard vs. Beardsley, 7 do. 660; May vs. Brown, 3 Barn. 
& Cress. 113, (10 Eng. C. L. Rep. 24;) Wakely vs. Johnson, 1 Ryan & 
Woody, 422, (21 Eng. C. L. Rep. 480,) Rochester vs. Anderson, 1 
Bibb, 428; and McAlexander vs. Harris, 6 Munford, 455. 

2nd. The court below ruled correctly in excluding from the jury the 
article in No. 20 of the Picket Guard, dated the 9th September, 1842. 
Finney vs. Allen, 7 Mo. Rep. 416; 5 Do. 476. 

3d. The court below committed no error in the instructions it gave 
to the jury. 1 Bac. Ab. Title, assault & battery, A & B, p. 243; Tom- 
lin’s Law Dictionary, assault, 1 Hawkins’ Pleas of the Crown, 263; 
Halsey, et al. vs. Woodruff, 9 Pick. R. 555; Bohnn vs. Taylor, 6 Con. 
Rep. 315; 2 Strange, 910, 11 Coke’s Rep. 5, (abrd. ed. 323;) 5 Bur. 
2790, 1 Strange, 422; 2 Bac. Ab. Title Dam. D. 4, p. 272; 1 Wils. 
30; 6 T. R. 199; 2 Tidd’s Prac. 805; 9 Pick. Rep. 555; 2 Bac. Ab. Ti- 
tle Dam. D, 1, p. 266; 14 John. Rep. 352; 19 John. Rep. 381; 10 
Wend. 654, 7 Mo. Rep. 57; Code of 1835, 343; 9 Bing. 333; 8 Barn. 
& Cress. 417; 4 Barn. & Ald. 430; 6 Taunt. 460; 12 East. 229; 1 Pick. 
Rep. 38. 

4th. The court below committed no error in overruling the motion 
made by defendants for a new trial. Code of 1835, page 343, § 8; 9 
Bing. 333, (23 Eng. C. L. Rep. 296 ;) 8 Barn. & Cress. 417, (16 Eng. 
C. L. Rep. 252,) 4 Barn. & Ald. 430, (6 Eng. C. L, Rep. 475.) 6 
Taunt. 460, (1 Eng. C. L. Rep. 452) 12 East 229; 1 Pick. Rep. 38. 
34 
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Napton, J., delivered the opinion of the court. 


This was an action of trespass, assault and battery, brought by Whit- 
ney against Coxe, Christy, Mitchell and Schumburg. Each defendant 
pleaded separately “not guilty,” and a separate plea of son assault 
demesne. To these pleas, replications were filed, traversing the pleas 
and the issues taken were tried at the last April term of the St. Louis 
circuit court. The plaintiff had a verdict and judgment against all the 
defendants for sixteen hundred dollars. 

The plaintiff Whitney was the editor, or one of the editors, of anews- 
paper printed in St. Louis, called the “ Picket Guard ;’? and was also 
an engraver, and took daguerreotype likenesses, at a room in the second 
story of a house at the northeast corner of Market and Fourth streets. 
This was also his lodging room. On the 6th September, 1842, an arti- 
cle appeared in the Picket Guard reflecting upon the wife of Coxe, one 
of the defendants; the other defendants being nearly connected by 
blood or marriage with Mrs. Coxe. On the 8th, the defendants went to 
the room of the plaintiff, and made the assault complained of. No per- 
son was present at the commencement of the assault. The first words 
heard by a witness, who had been attracted to the spot by the cries of 
murder, were from one of the defendants. ‘‘We asked him to sign this, 
and he refused.’’ To which Whitney replied, “I wanted to make some 
alterations before I signed, and they struck me.’? Some one asked 
Whitney why he did not defend himself, to which he replied, “ he had 
no weapons.” The defendant, Christy, swore he would have satisfac- 
tion, and attempted to strike Whitney with a knotted varnished hickory 
cane, but was prevented. A pistol was also seen in Christy’s posses- 
sion. 

Whitney was badly hurt, having received several wounds on his face, 
nose, head and ears, which occasioned great effusion of blood, and tem- 
pory deafness in one of his ears. He was confined to his bed for a fort- 
night, by the severity of his wounds. 

On the part of the defendants, it was proved, that Coxe was the 
President of the Mutual Insurance Company, whose office was at the 
corner of Main and Locust street, and whose residence was up town 
from the place where the Picket Guard was printed. The defendants 
then proposed to reed the article printed in the Picket Guard, on the 
6th September, and which was understood to reflect upon the wife and 
brother of said Coxe, as follows: “Another Affair. We learn that the 
wife of an officer of one of our public institutions, residing up town, 
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was sent from home last evening by her husband, in company with her 
gallant—the lady having given very unequivocal evidence of her pre- 
ference for her new lover. The gentleman with whom she left, has 
been, as we learn, a resident in the family during some months past. 
’Tis said they left the house arm in arm, with the most perfect resigna- 
tion and nonchalance.” 

This paper was not admitted to go in evidence. The defendants then 
proposed to read another article from the same paper published on the 
9th September, which was written by the co-editor of the said paper, 
and which purported to give plaintiff’s own account of the assanlt 
made by the defendants. This also was excluded. 

All the instructions which were asked on either side were given. A 
motion was made ‘for a new trial but was overruled, and the case is 
brought here by appeal. 

The principal ground upon which the plaintiffs in error rely for a 
reversal of this judgment, is the exclusion from the jury of the defam- 
atory article published by Whitney a day or two before the assault. 
This libel, it is contended, should have gone to the jury, not as a justi- 
fication of the assault, but as an outrage upon the feelings of the defend- 
ants, calculated to mitigate the damages. A number of authorities are 
cited by the defendant in error to show that facts and circumstances 
which took place previous to the assault complained of, have never 
been regarded as evidence in mitigation of damages. 

In See vs. Woolsey, (19 J. R. 321) Judge Spencer says, that in an 
action for assault the evidence of prévocation which is allowed to miti- 
gate the damages, must be so recent “as to induce a fair presumption 
that the violence was done during the continuance of the feelings and 
passions excited by it. On any other principles the law would coun- 
tenance the most revengeful feelings, and indirectly also an appeal by 
persons conceiving tlemselves injured to force and violence.”” The 
court, therefore, approved of the action of the circuit judge in exclud- 
ing from the jury a detamatory paper written by the plaintiff, which had 
come to the defendant’s hands but a few days previous to the assault, 
and also insinuations :made by the plaintiff orally, derogatory to defend- 
ant’s character, which came to his knowledge the evening before the 
assault. | 

The same doctrine has been applied by the same court to suits for 
libel, in the cases of Beardsley vs. Maynard, 6 Wend. 337, and May- 
nard vs. Beardsley 7 Wend. 560. This is also the doctrine of the 
English courts; 3 Barn & Cress, 113; 1 Ryan & Moody, 422. 

In Rochester vs. Anderson, (1 Bibb, 429) Judge Boyle states with 
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sufficient precision, the principles by which courts of law are governed 
in matters of this sort. ‘The law, out of respect to the frailty of 
human passions, may look with an eye of some indulgence upon the 
violation of good order, produced in the moment of irritation and ex- 
citement from abusive language. But where there has been time for 
deliberation, the peace of society requires that men should suppress 
their passions, and neither reason or law will suffer them to claim a 
diminution of their responsibility for their misconduct. If opprobrious 
words, for which the law allows an action, have been used of a man, 
the law furnishes a remedy, and will not permit him to redress his own 
wrong. If they are so frivolous as not to be deemed by the law action- 
able, a peaceful citizen, when he has had time for reflection, will con- 
sult the peace and good order of society, as well as his own dignity, in 
disregarding them. 

What, therefore, is done under the influence of a passion provoked 
by the opposite party, at the time of the assault, is proper to be consid- 
ered by a jury in extenuation of the offence. But tra furor brevis est: 
what is done twenty-four, or forty-eight hours after the provocation re- 
ceived, is not the result of that passion, but is the deliberate infliction 
of vengeance for an injury real or supposed; and this spirit of retalia- 
tion, however consonant it may be to the customs of society, the law 
does not countenance or tolerate. 

We have been referred to the case of Peabody vs. Winchester, 
lately decided in Boston, and reported in the 8th No. of the 7th vol. of 
the Law Reporter, in which Judge Wilde is reported to have laid 
down avery different doctrine. The opinions attributed to Judge Wilde 
in this case, are certainly very different from those entertained by the 
supreme court of Massachusetts in the case of Avory vs. Ray, 1 Mass. 
Rep. 11. 

As to the refusal of the circuit court to permit the article in the 
‘Picket Guard’ of the 9th of September, purporting to give an account 
of the assault upon the plaintiff, to be read, we think there was no error 
in this. The article was proved to have been written by the plaintiff’s 
co-editor, and not by the plaintiff. It was therefore no statement or 
confession of the plaintiff’s. If designed to prove the statement as a 
confession by the plaintiff, the writer should have been called as a wit- 
ness. As amere statement or confession by a co-editor or partner, it 
could not bind any one but the person who made it. 


Judgment affirmed. 
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RUTLEDGE & FARRAR vs. JOHN P. MOOLKE, 


1. An acknowledgment of a debt, though it consist of a sing!e item, wil! sustain a count 
upon an account stated. But the acknowledgment must be of a sum certain, ed abso- 
inte and unconditional, not contingent or qualified. 


2. Where a wood boat had been sunk by the mismanagement of the captain of a steam boat, 
a promise to replace it with another, or the failing so to do to pay one hundred and fifty 
dollars, will not sustain a count upon an account stated. 


ERROR to St. Louis Court of Common Wiis. 


Lronarp & Bay, for Plaintiff in Error. 
POINTS AND AUTHORITIES. 


1. The promise of the defendant to pay the money for the wood boat, 
if he should fail to replace it, was proper evidence under the count for 
an account stated. 

If a fixed and certain sum is admitted to be due to a plaintiff, for 
which an action would lie, it will be evidence to support a count upon 
an account stated; 1 Chitty’s P. 391. 

2. Where a party admits that there is something due by him to an- 
other, and promises to pay the amount due, assumpsit will generally lie, 
although the subject matter of the demand is founded in ¢or¢; Chitty 
on Contracts, 18, 19, 20; 1 Chitty’s P. 113, 14. 

3. The instruction of the court took the whole case from the jury. 
It was the duty of the court to declare to the jury the law arising on 
the evidence, and not to direct them to find a verdict for the defendant. 
Instructions of this character have a tendency to confound the law and 
the facts; besides the instructions took away the right of the jury to 
decide upon the facts; Morton vs. Reed, 6 Mo. Rep. 73; Glasgow & 
Harrison vs. Copeland, 8 Mo. Rep. 268. 


J. B. Wauxer, for Defendant in error. 
POINTS. 


1. The defendant contends that there was no error in the decision of 
the court excluding the testimony contained in the depositions, because 
no part thereof sustained or tended to sustain any cause of action set 
forth in the declaration; therefore it was properly excluded. 

2. There was no error in the instruction given by the court to the jury 
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after having excluded the said testimony, because there was no other 
evidence in the cause tending to support any cause of action contained 
in the declaration, and the jury being obliged to receive the law from 
the court, could not have found otherwise. 

There was no error in the refusal of the court to set aside the verdict 
or grant anew trial, because the verdict was according to law and 
evidence. 


Scort, J., delivered the opinion of the court. 


This was an action of assumpsit: the declaration contains only the 
common counts. 

On the trial the plaintiff proved that the defendant, Moore, was the 
master of a steam boat called the Eclipse, which ran in the Mississippi, 
and was registered at St. Louis. The plaintiffs also read to the court 
the depositions of several witnesses, the object of which was to show 
that some time in the year 1842 a flat boat, belonging to the plaintiffs, 
having been attached to the steam boat Eclipse with a load of wood, 
was, through the mismanagement of the defendant sunk and lost in the 
Mississippi river. The depositions further proved, that shortly after 
this occurrence the plaintiffs called on the defendant, and asked him if 
he intended to pay them for the wood boat, to which Capt. Moore re- 
plied, by enquiring how much said wood boat was worth. The plain- 
tiffs replying that the boat was worth one hundred and fifty dollars. 
Capt. Moore said he thought it was high, but that he would procure a 
wood boat and with it replace the one that was lost; if he failed to do 
this on his dowdward trip he would bring up one on his next trip from 
New Orleans; and if he failed to do this, he would then pay the money 
for the wood boat. 

This being all the evidence, the defendant moved for its exclusion on 
the ground of irrelevancy; which motion the court sustained. The 
plaintiff refusing to take a non-suit, the court thereupon directed a ver- 
dict for the defendant. A motion for anew trial was made and over- 
ruled, and exceptions were taken to all the opinions of the court. 

The only count to which the testimony contained in the depositions 
could have had any application, was that upon an account stated. 

An acknowledgment of a debt, though it consists but of a single item, 
will support a count upon an account statéd; Knowles vs. Mitchell, 13 
East, 249; Highmore vs. Primrose, 5 Maule & Selw 65. But the ad- 
mission must be of a sum certain, and it must be absolute and unquali- 
fied, not contingent or alternative; 1 Leigh. N. P. 99; Evans vs. Verity, 
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Ryan & Moody, 239. Allowing the answer of the defendant, when in- 
formed by plaintiffs of the price of the boat, to be an admission that 
the boat was worth one hundred and fifty dollars, still the promise to 
pay that amount, if there was such a promise, was contingent upon the 
defendant’s failure to replace a similar boat; either on his downward or 
upwardtrip. Sucha promise, if it had been declared on specially, could 
not have been averred as a simple, unconditional promise, but must have 
been stated in the alternative; Hatch vs. Adams, 8 Cow. Rep. 35. 
Moreover, there was no evidence whatever that the defendant had not 
complied with his agreement in replacing the boat. 

The testimony, therefore, was properly excluded; and having been 
so excluded, and there being no other evidence, the court properly di- 
rected a verdict for the defendant. 

Judgment affirmed. 





RYAN vs. RYAN. 


In a suit brought by a husband against his wife for divorce on the grourd of habitual drunk- 
enness for more than two years, the wife may recriminate, that he has been guilty o 
adultery. And such fact being found will prevent his getting a divorce. 


APPEAL from St. Louis Circuit Court. 


Naprton, J., delivered the opinion of the court. 


This was a suit for a divorce commenced by Patrick Ryan, against 
his wife Mary Ann Ryan. The petitioner charges that his wife for more 
than two years had been guilty of habitual drunkenness, and also char- 
ges her with cruel and barbarous treatment, such as to endanger his 
life and the peace of his family. 

In November, 1843, Mary Ann Ryan filed her answer and cross bill, 
admitting the marriage and denying the good conduct of the plaintiff. 
She charges him with having committed adultery with one Emily Mon- 
tague, and with others not named. She charges him with inflicting on 
her a loathsome disease, from which she still suffered, and with having 
turned her out of his house, and refused her maintainance. 

A jury was summoned to try the issues submitted to them, and found 
the following: 1. That the said Mary Ann has been addicted to 
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habitual drunkenness for the space of more than two years. 2. That 
the said Mary Ann has not been guilty of cruel and barbarous treat- 
ment towards said plaintiff, as charged in his bill. 3. That said Pat- 
rick has been guilty of adultery with Emily Montague, as charged in 
the answer. ; 

The complainant applied for a new trial on the third issue which the 
court granted. 

Meantime the court at the instance of the defendant, made an order 
allowing her a small sum for maintenance, pendente lite. 

The result of the second trial was the same as the first, and a motion 
for a second new trial was overruled. 

At the June term, 1845, the case came up for final hearing, and the 
court found that the said defendant had been addicted to habitual 
drunkenness for the space of more than two years, and further, that 
said defendant had not been guilty of cruel treatment, &c., as charged, 
and further found, that said complainant had been guilty of adultery 
with Emily Montague, and it appearing from these facts that said com- 
plainant is not entitled to the relief prayed, his bill is dismissed with 
costs. 

On the hearing, the complainant asked the court to declare the law 
to be, that adultery cannot be recriminated as a bar to divorce, except 
when adultery is charged in the bill; that no offence can be recrimina- 
ted except one of a similar kind to the one charged; and that the words 
‘innocent and injured party,” used in the statute, mean only that the 
party should be innocent of any offence which could be set up as a bar; 
consequently that this complainant was entitled to his divorce, notwith- 
standing the finding of the jury on the issue of adultery. 

These instructions, if they may be so termed, contain the positions, 
we presume, upon which the appellant relies for the reversal of the de- 
cree of the circuit court. 

The question is one of mere statutory construction; and the statute is 
a peculiar one. But little aid can be expected from adjudged cases. 

In New York, divorces a vinculo matrimonii, are only granted for 
adultery, and there the right of the party sued, to recriminate, is con- 
ceded, but it must be an offence of the same character. Hence a con- 
doned adultery cannot, as the courts of that State hold, be revived by 
cruelty or other offence, short of a repetition of the adultery. John- 
son vs. Johnson, 4 Paige 460. Ib. 14 Wend. 644. In the English 
ecclesiastical courts, the compensatio criminum of the cannon law is 
adopted, and the party sued is permitted to recriminate not only 
charges of the same nature, but others of a different character, and im- 








— ©&, “* Eh © 


— 65 fF met 


———— = —nan 4, bmte 











OCTOBER TERM, 1845. 





Ryan vs. Ryan. 





plying a different degree of guilt. It is not, however, to be understood 
where charges of a different and lesser degree of guilt, such as cruelty 
and desertion were set up, in opposition to a suit for divorce on the 
ground of adultery, that such charges constituted per se a bar, in those 
courts. In Forster vs. Forster, (1 Hagg C. R. 144) the defence of the 
wife, from whom the husband was seeking a divorce, consists first, of a 
denial of her guilt; second, a recrimination of similar misconduct on 
his part; and third, unkind treatment of the husband. In relation to 
this last plea, Sir William Scott says: ‘‘A third plea of defence offered, 
but with less effect, is, that his treatment of his wife was, as it really 
appears to have been, marked with unkindness and disaffection. I say 
with less effect, because if the course of unkindness was such as the law 
would notice, the remedy is not that to which she has unhappily resort- 
ed, but an application to this court for the protection of a separation by 
reason of cruelty. And if the ill treatment is not of that gross kind, 
against which the law would not relieve in this form, still she is not to 
find her remedy in the contamination of her own mind and person, but 
in the purity of her own conduct, and in a dignified submission to an un- 
deserved affliction. At the same time though such a plea has no abso- 
lute effect, it has a very proper relative effect, when infidelity on the 
part of the husband is likewise charged ; because it adds greatly to 
the probability that such a charge is wel! founded, if it appear that his 
affections were visibly estranged from his wife, and therefore more like- 
ly to be diverted to other less worthy objects.” 

The case of Chambers vs. Chambers, (1 Hagg C. R. 439) further 
illustrates the light in which these minor recriminatory charges are 
viewed by the English ecclesiastical courts. In this case, the wife 
set up in bar of the divorce sought; 1, Connivance on the part of the 
husband ; 2, Collusion; 3, Adultery committed by him; and 4, Cru- 
elty. In relation to the last defence, Sir William Scott observes: “On 
this plea the question might arise, whether a party would be entitled 
to bar her husband from his remedy of divorce, for adultery proved 
against her by the plea of cruelty? I am inclined to think that she 
would not. It is certain that a wife has the right to say—‘‘ you shall 
not have a sentence against me for adultery, if you are guilty of the 
same offence yourself.”” The received doctrine of compensation would 
have that effect, because both parties are in evden delicto ; but this is 
not so in recrimination of cruelty; the delictum is not of the same 
kind. If the wife was the prior petens in a suit of cruelty, I do not 
know that she would be barred by a recrimination of that species; for 
the consideration would be very different; the court might not oblige 
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her to cohabitation which would be dangerous. Here the husband is 
the prior petens in a suit of adultery, and I take the general doctrine 
to be, that a wife cannot plead cguelty as a bar to divorce, for her vio- 
lation of the marriage bed.” 

In Beeby vs. Beeby, 1 Hagg 789, and Astly vs. Astly, 1 Ib. 714, the 
same construction is given to the compensatio criminis, where it is set 
up as a pleainbar. In the former case, the Judge observed, that such 
a plea was “a set-off of equal guilt on the part of her husband. The 
doctrine that this, if proved, is a valid plea in bar, has its foundation in 
reason and propriety ; it would be hard if a man could complain of the 
breach of contract which he has violated ; if he could complain of an 
injury, when he is open to a charge of the same nature.” 

From these cases it may be inferred that the compensatio criminis 
of the canon law, as enforced in the ecclesiastical courts of England, is 
not a mathematical rule, which operates uniformly the same way, with- 
out regard to the circumstances and character of the original charge, or 
that of the one recriminated. 

Adultery is conceded to be a plea in bar to a divorce, sought by the 
party who has been guilty of it, notwithstanding the opposite party has 
been guilty of the same offence. But it is strongly intimated in the ca- 
ses to which we have referred, that the offence set up by way of plea 
in‘bar, must be of a similar kind to the one charged. It is true that 
where a condonation is pleaded as a bar to the divorce sougbt, the com- 
plaining party may show the commission of offences subsequent to the 
condonation of a character different from the one pardoned or condoned, 
for the purpose of reviving the original offence, so as to authorize the 
divorce. And this doctrine, which ts not the law in New York, appears 
to have led to the incorrect note in Kent’s Commentaries, (vol. 1, page 
101, note a,) which state states that the English ecclesiastical courts 
do not require the recriminatory charge zn bar of the suit, to be of the 
like character. 

Our statute is not like the New York law, where adultery is the only 
ground upon which a divorce a vinculo matramonii can be sought; but 
its provisions bear more analogy to the principles by which the I:nglish 
ecclesiastical courts are governed, in granting divorces a mensa et 
thoro. By our statutes, however, a divorce a vinculo matramonii, may 
be pracured for causes, which by the canon law, would not have au- 
thorized a divorce a menso et thora = as for instance, desertion for two 
years, which in the ecclesiatical courts, so far from being a ground of 
divorce, was rather regarded as an objection to granting one, in cases 
where, but for this fact, the causes were amply sufficient. These 
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courts viewed a separation of this sort, either as voluntary, and there- 
fore evidence of collusion; or if not voluntaryyon both sides, as a spe- 
cies of Jaches on the part of the injured party, in failing to bring the 
matter in proper time before that¢ribunal whose power and province 
it was to decree a restitution of marital rights, or to effect a legal se- 
paration, as the circumstances of the case might warrant. In addition 
to impotency, precontract and adultery, which according to every code 
of which we have any knowledge, are the principal, and in many, the 
only grounds for a divorce, either a winculo, or a mesna et thoro. 
Our statute gives the same effect to a willful desertion for two years, 
a conviction of felony or other infamous crime, habitual drunkenness 
for two years, cruelty, and indignities to the person, which are intoler- 
able. In all these cases, the “innocent and injured party,”’ is declared 
entitled to a divorce, a vinculo matrimoniz. 

The question then arises, do the words “innocent and injured party” 
introduce or adopt, the compensatio criminis of the canon law, and if 
so, must the complaints be in pari delicto, as in the case of mutual 
adultery, or may any one of the enumerated offences be set off against 
any other charged, however different in character or degree? 

So far as adultery is concerned, the question is easily answered, for 
the fourth section provides that where both parties have been guilty of 
adultery, no divorce shall be decreed. If then the husband, seeking a 
divorce on account of the adultery of the wife, is barred by the plea of 
adultery committed by him, he is surely equally barred, where his wife 
is only charged and convicted of a minor offence, one less derogatory 
to the obligation of the marriage contract, and which may have been 
induced by the neglect, misconduct, or cruelty of the husband. Had 
the wife been guilty of adultery, she could have pleaded the adultery of 
her husband in bar of a divorce. Shall she be denied this defence when 
her crime is less? 

To apply this principle throughout, and allow a recrimination of 
offences dissimilar in their nature, and in their effects, in every in- 
stance, is a matter about which some hesitation might be felt, and which 
at all events we may pass over until a case arises which requires its 
decision. Would the husband, who seeks a divorce for the adultery of 
his wife, be barred by a recrimination of drunkenness or cruelty, or 
indignities to the person? Or would the wife who asks a divorce on 
account of cruel and barbarous treatment, be prevented from getting 
such divorce by reason of her adultery or drunkenness? It has been 
seen that in the ecclesiastical courts, the cruelty of the husband would 
not prevent his getting a divorce where his wife had been guilty of 
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adultery. Nor is it clear that in those courts, a wife would be barred 
of her divorce for cruelty, by reason of her having been guilty of adul- 
tery. Best vs. Best, 1 Adams 411, note —. But whether these rules 
drawn from the cannon law, and acted on by the ecclesiastical tribunals 
of England, in whom the power of granting a divorce a vinculo matrv- 
moni. did not exist, ought to be appiled in the construction of our sta- 
tute is worthy of grave consideration. 
The judgment of the circuit court in this case will be affirmed. 





THOMAS S. WARNE vs. RUSSELL PRENTISS. 


1. A witness who has no legal interest in the event of a suit, is competent, although he may 
expect to be benefitted by the judgment. His interest must be a direct and certain legal 
interest and not contingent. 


2. In an action for use and occupation under our statute, a parol demise is evidence of the 
quantum of dameges. 


ERROR to St. Louis Court of Common Pleas. 


Primm & Taytor, for Plaintiff in error. 


Of the errors assigned, the plaintiff relies on the following: 

Ist. The court erred in not permitting Bredell to be sworn in chief. 

If interested at all, his interest was such as went to his credibility, 
not to his competency. 

2d. The court erred in the instruction which it gave to the jury. 

That instruction states no legal proposition, to which the jury may 
apply the facts, but on the contrary, assumes to decide upon the force 
of the testimony, and the applicability of the law to them. It takes 
the whole case away from the jury. Morton vs. Reed, 6 Mo. Rep. 6; 
Glasgow vs. Copeland, 8 Mo. Rep. 268; Thompson vs. Botts, 8 Mo. 
Rep. 710. 

3d., The court erred in not permitting the attorney for plaintiff to ad- 
dress the jury upon the case made. 

4th. The court erred in not granting a new trial. If the two first 
points are correct, then this point also must be maintained. 
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Crockett & Brices, for Defendant in error. 
POINTS AND AUTHORITIES. 


Ist. That Bredell, offered as a witness by plaintiff, was interested in 
the suit, and therefore properly excluded. 1 Greenleaf E. 460-1; 
2 Esp. C. 735; 1 Starkie Ev. 103, 105, and notes; 1 Dal. Rep, 62; 2 
Pick. 240. 

2d. That plaintiff cannot recover on his first count, because of a 
variance between the special contract declared upon, and the one given 
in evidence, nor on the common counts, because there was a special 
agreement. 8 Mo. Rep. 118, 517. 

3d. That there being a variance on the first count, and no proof 
applicable to the others, the court properly directed the jury to find for 
defendant. 

4th. The court having instructed the jury that it was their duty to 
find for defendant, properly refused to permit plaintiff’s counsel to ad- 
dress the jury. 


Narron, J., delivered the opinion of the court. 


Warne sued Prentiss, in assumpsit, for the use and occupation of a 
house and lot in St. Louis. The-declaration contained four counts; the 
first averred a special contract, by which a tenancy was created under 
Warne, from the 12th July, 1841, to the 12th October, 1843, at a rent 
of one thousand dollars per annum, payable quarterly, in consideration 
of which tenancy, defendant undertook to pay the rent punctually; that 
the defendant had occupied the premises until the 12th October, 1842, 
yet the said defendant not regarding his promises, &c., had failed to 
pay said rent, &c. 

The second was a count for use and occupation. 

The pleas were non-assumpsit, set off and payment, to all of which 
replications were filed, and issues taken. The issues were found for 
the defendant, and judgment was given accordingly. 

It appears from the bill of exceptions that the plaintiff, on the trial, 
offered as a witness in his behalf, Edward Bredell, who, being sworn on 
his votre dire, testified that he did not know that he had any interest in 
the result of this suit; that he had a claim against the said plaintiff, who 
had failed in business some years ago, but his claim against the plaintiff 
was secured to be paid to him collaterally, by securities, which were 
perfectly satisfactory o him, and that he did not rely upon the termina- 
tion of this suit favorably to the plaintiff as a means of paying his 
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claim; but that he was willing to receive the payment of his claim from 
this source, or any other that the said Warne might command; that a 
judgment in favor of the plaintiff in this cause might make him more 
able to pay said Bredell’s claim; but that he, Bredell, at all events con- 
sidered himself secured; that some two years ago, in a casual coversa- 
tion with Warne, he was told by Warne that this suit had been com- 
menced, and that if he succeeded in obtaining a judgment, he would 
assign the judgment to witness to pay his claim; that since that time 
witness had not seen Warne, and that no such assignment was ever 
made. It was a mere verbal promise by Warne to appropriate the pro- 
ceeds of the judgment in this case to the payments of the debts due 
witness. The witness did not know whether Warne was insolvent. 

The court excluded the witness as incompetent, and the plaintiff ex- 
cepted. 

The plaintiff then read to the jury, after proving the signatures of the 
parties, a written lease, not under seal, from Warne to Prentiss, by 
which the premises therein described were leased to said Prentiss from 
July 12th, 1841, to October 12th, 1843, upon a rent of one thousand 
dollars per annum, Prentiss contracting to pay his rent punctually, and 
agreeing not to underlet without the consent of Warne or of Edward 
Bredell, and not to occupy the premises as a drug store. 

The plaintiff also gave in evidence a lease, under seal, from Edward 
Bredell to plaintiff, from 12th October, 1840, to 12th October, 1843, in 
consideration of a rent of one thousand dollars per annum, and with 
similar stipulations, as. to sub-letting, as were contained in the lease 
from plaintiff to defendant. 

The plaintiff then introduced witnesses who testified as to the occu- 
pancy of the premises by the defendant; the length of time such occu- 
pancy continued, and the yearly value of the premises at the time they 
were so occupied. No testimony was given by the defendant, but the 
court, at the instance of the defendant, directed the jury to find a ver- 
dict for the defendant? To this, exceptions were taken. 

Two points are presented by the recorJ; first, the competency of 
Edward Bredell; and second, the propriety of directing a verdict for 
the defendant, on the state of facts before the court. 

First. It is a rule of evidence, that a creditor shall not be admitted 
as a witness in behalf of his debtor, to increase or preserve a fund out 
of which he is Jegaily entitled to be paid. In some of the cases, the 
rule has been applied more broadly than it is here stated, but the reason 
of the rule, as well as the decided preponderance of mere authority, is 
in favor of strictly limiting its applicability to cases where the creditor 
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has a legal interest in the fund, and not a mere expectation of benefit. 
To hold otherwise, would be to produce a disqualification by an interest 
remote, indirect and uncertain, and thereby run counter to the leaning 
of courts in modern times, to let objections of this character go rather 
to the credibility than the competency of the witness. 

A reference to some of.the principal cases decided on this paint, 
will illustrate the propriety of adhering to the narrow grounds of dis- 
qualification, produced by a legal interest in the fund to be created 
or enlarged. 

The case of Peyton vs. Hallet, 1 Caines 379, is a case where the 
witness was held incompetent on this ground, adopting the principle 
‘ decided in the case of Powell vs. Gorden, (2 Esp. 755.) It was an 
action upon a policy of insurance, and the witness objected to was a 
creditor of the plaintiff, and had received an order on the plaintiff’s 
agent, to be paid out of the sum to be recovered in this action, but the 
agent had not accepted the order, though he promised the debt should 
be paid out of it, and the witness expected to be paid accordingly. 

The witness added that as his right did not depend upon the event 
of this suit, he should look to the plaintiff for payment, whether he re- 
covered in this suit or not. Che majority of the court held the interest 
of the witness to be direct and immediate in the event of the cause. 
They considered the order which the witness had obtained upon the 
agent who had centrol of the suit, as an assignment of this specific pro- 
perty, and the witness’ rigiit to look to the plaintiff for payment at all 
events, whether he succeeded or failed in the action, did not, in the 
opinion of the court, at all affect or diminish his interest. The chief 
justice (Lewis) dissented. The case must rest upon the ground upon 
which the case of Powell vs. Gorden does, and thus far is still unshak- 
en; but some of the doctrines cited with approbation in the opinion, 
in relation to mere expectations or belief of interest, are notnow con- 
sidered law. ‘ 

In the case of Marland ys. Jefferson, (2 Pick. R. 241,) the witness 
was the auctioneer or commission merchant to whom the plaintiff had 
sent the goods to be sold, and the witness had advanced money to the 
plaintiff to near their full value, and the plaintiff was insolvent. The 
witness stated that he had other security, but did not know whether it 
was sufficient or not; he did not claim any lien upon the goods, but a 
was his intention to retain their proceeds, if they came to his hands; an 
as agent for the plaintiff, he had spoken to the attorney to agit 
this suit. The witness was held incompetent. Parker, C. J a ORE 
to rely upon the facts, that the consignor, (the plaintiff, ) was insolvent, 
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that the witness caused the suit to be commenced, andthe money when 
made would be retained by hima on account of his debt. This is a 
storng case of apparent, as well as actual interest, but not of any legal 
interest which ought to disqualify a witness, and the propriety of the 
decision may very well be questioned. 

In McVeaugh vs Goods, (1 Dallas 62,) on the trial of an information 
against certian goods illegally imported, a witness who assisted in ma- 
king the siezure, and who stated-his expectation of some compensation, 
in case of their condemnation, was held incompetent. 

And in Junis vs. Miller, (2 Dallas 50,) where a creditor of the de- 


fendant stated that he expected if the defendant succeeded, to be paid , 


at least a part of his debt, his testimony was rejected as incompetent. 
The authority of these decisions is questionable, later decisions of the 
same court do not conform to them, and the weight of authority else- 
where, is decidedly against such adoctrine. Todd and others vs. Boon 
county, 7 Mo. Rep. 434. 

In Ten Eyck vs. Bill, (5 Wend. 55,) the supreme court of New York 
recognized the authority of Peyton vs. Hallett and Powell vs. Gordon, 
but held that the interest of the witness must be direct and certain, not 
contingent, and therefore where the witness had the promise of an or- 
der for the amount in controversy when recovered, such promise was 
not held to disqualify him. The court admitted that the bias of the 
witness might be, in reality, as great where he confidently expecis the 
money when collected, to be applied to his debt, as where he has a pow- 
er of attorney, (which was the case in Powell vs. Gordon, ) or a writ- 
ren order, such as existed in Peyton vs. Hallett. The court, however, 
distinguished these cases from the one before them, by pointing out a 
difference between a specified lien, which the witness would have on 
the fund when created, and a mere expectation growing out of a ver- 
bal promise. This distinction is also recognized, and the principle de- 
cided in this case of Ten Eyck vs. Bill, fully sustained by the case of 
Seaver vs. Bradley, 6 Gre. 60. 

Bredell then having no /egal right to be paid out of the fund, for the 
creation or preservation of which he was called on to testify, and being 
moreover entirely free from any apprehension of loss, let the suit go as 
it might, on account of the insolvency of Warne, was a competent wit- 
ness. sii 

The remaining question presented by the record, is the instruction of 
the court of common pleas to the jury. The reversal of the judgment 
on account of the rejection of the witness Bredell, renders any partic- 
ular investigation of this point unnecassary. As the case goes back for 
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a new trial, however, we deem it not amiss to state that we have not 
been able to ascertain any ground upon which the direction of the 
court of common pleas can be maintained. 

It has been suggested that the lease from Warne to Prentiss was not 
competent evidence under the first count, because of a material va- 
riance, and it could not go in evidence under the counts for use and 
occupation, upon the general principles of pleading, which preclude a 
party from proving a special agreement under the common counts. If 
any material variance existed, we have not, upon inspection of the re- 
cord, been able to discover it; it cannot be pretended that Warne was 
bound to set out the whole contract, when he only sought to recover 
for the breach of so much of it as enjoined the punctual payment of 
rent. Such parts of the lease, as imposed certain other duties on Pren- 
tiss, as he did not complain of any breach in these particulars, he was 
under no obligation to set outin his declaration. 

But conceeding that the lease was no evidence under the first count, 
and the objection relied on below, may have escaped our attention, 
upon what principle shall it be excluded from the jury as evidence un- 
der the counts for use and occupation? In an action for use and occu- 
pation the statute expressly gives the plaintiff the privilege of showing 
a parol demise, as evidence of the quantum of damages. 

The lease from Bredell to Warne, it is true, was not admissible, but 
it is not perceived what that lease had to do with the case. 

But there was oral proof of occupancy, and of the value of the rent, 
and it belonged to the jury to detarmine its sufficiency, provided it was 
competent and legitimate proof under the issues. 

Judgment reversed and cause remanded. 





WALTON vs. WITHINGTON’S ADM’R. 


Where a mortgagee takes possession of the mortgaged premises, the rents and profits of the 
land, are to be applied to the payment of both the principal and interest of the mort- 
gage, and not to the payment of the interest alone. The mortgagee is a mere trustee, 
and ean make no profit out of the estate. 


ERROR to St. Louis Circuit Court. 


74 


Gamsie & Bares, for Plaintiff. 


The only questions to be presented are— : 
35 
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Ist. Can the profits of the land be set off against the principal, as 
well as the interest of the debt ? 

2nd. A question of fact only, which was not disputed in the circuit 
court. Do the answers and the testimony as saved, show that the 
profits of the land did equal or surpass the debt and interest? 

3d. The sheriff’s return on said execution was unlawfully excluded 
from being given in evidence. 


Napton, J., delivered the opinion of the Court. 


James Withington mortgaged to his father Thomas Withington, a 
tract of land to secure a debt of $500; and the mortgagee, Thomas, 
took possession and enjoyed the rents and profits. After James With- 
ington’s death, his interest in the land was sold by order of the probate 
court of St. Louis, and Samuel Walton became the purchaser at the 
price of $1200. Subsequently the administrators of Thomas Witbing- 
ton sued upon the mortgage, and made Samuel Walton a party defend- 
ant, and obtained a judgment-of forceclosi re and order of sale, to pay 
the principal and interest of the debt, and issued a special fier? /acias 
thereon. Whereupon Samuel Walton exhibited his bill to the circuit 
judge of St. Louis county, for an injunction, on the ground that the 
rents and profits derived by Th. Withington and his representatives 
since the death of said Thomas, from the land so mortgaged, exceeded 
the amount of principal and interest for which the land had been mort- 
gaged. It appeared from the record, that Samuel Walton, the com- 
pluinant, had not been served with notice in the suit for the foreclosure. 
The judge granted the injunction as to the interest, but refused it as to 
the principal; and upon the final hearing, made the injunction perpetu- 
al as to the interest, and dismissed the bill as to the principal. 

This decree appears to have been based upon the idea that the rents 
and profits of the land could only be set off against the rents and profits 
of the money, and not against the principal debt. This opinion is er- 
roneous, as the mortgagee holds the estate as a mere trustee, for his 
indemnity’ only, and cannot make~any gain or profit out of the estate. 
4 Kent. Com. Holdridge vs. Gillespie ; 2 John. Ch. R. 30. . 

The decree of the circuit court is therefore reversed, and the cause 
will be remanded for further proceedings. 
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LECOMPTE vs. WASH et at. 


1, The stat. of West. 2, concerning dower, was never in force in the Territory of Missouri; 
its provisions were incorporated into the law of this State in 1825, 


2. A petition for the assignment of dower, alledging that the husband died seized of the 
land, and that his estate was an estate of inheritance, sufficiently describes the character 
of the husband’s title, as a freehold of inheritance. 


3. Where there are several defendants in a real action, as in a petition for the assignment 
of dower, a verdict in favor of one defendant upon his separate plea, will not avail 
another defendant, against whom a judgment by defanlt has been rendered. , 


4, Where the verdict, upon the issues joined on several pleas in bar to a petition for dower, 
found that the petitioner had left her husband, and lived in adultery, with one L., !hut had 
not left her husband and lived in adultery with L., since 5th Feb, 1825, and did uot find 
whether the petitioner had ever been reconciled to her husband, the court could rei/er no 
judgment, but must award a repleader. 


: ERROR to St. Louis Court of Common Pleas. 
Lawtess, Hitt & Hamitrton, for Plaintiff. 
Spatpinc, for Defendants. 
POINTS. 


1. The question of the sufficiency of the first additional plea does 
not arise in this case; and, even if it did, the plea embraces a good de- 
fence. 2 Bac. Abr. 384; Rev. Code 1825, p. 334, sec. 7; do. p. 500, 
sec. 13. And, by the Spanish laws, the widow forfeited her rig'st to 
the acquisitions made by the husband during marriage, by elope:sent 
and adultery. See Dupondan’s opinion. 

2. The montion of Wash was rightly sustained, as the success of his 
co-defendant on the issue enures to his benefit. 

3. Under the third error assigned, nothing can be taken advan: eo of 
but error in the record proper. The failure by the court to sustain a 
motion, or any error committed by it on the trial, cannot be noticed 
under this assignment of errors. 


Napron, J., delivered the opinion of the court. 


Hyacinth Lecompte, and his wife Cecile, filed their petition in the 
circuit court of St. Louis, for an assignment of dower to said Cecile, in 
the lands of her first husband, Antoine Bisette. ‘The petition stated 


REBAR IEE, 


FO eT 


a earner ee 


———— 





SUPREME COURT OF MISSOURI, 








Leccmpte vs. Wash et al. 





that the maiden name of the demandant was Cecile Compare; that in 
the year 1806, she married Antoine Bisette; that said Bisette was seized 
of an estate of inheritance in the undivided third part of a lot of ground 
near St. Louis, two and a half by forty arpens, in the Big Prairie, 
bounded by lands-of the widow Dodier, and of the widow Hebat; that 
said Bisette, as the demandant was informed, had sold said land in his 
life-time, but the demandant Cecile had never relinquished her dower; 
that the said Antoine died in May, 1825, leaving one child, Victoria 
Bisette; that his widow, the demandant, married Hyacinth Lecompte 
in March 1829; that defendants, Robert Wash, Brown Cozzens, and 
Benj. Ames, have entered on satd lands, and deforced said Cecile out of 
her dower, &c., &c. 

To this petition, Cozzens and Ames pleaded seperately four pleas, 
and at the same term, a judgment by default was entered against Wash. 

Replications were filed to the first and second pleas, and motions to 
strike out the third and fourth. 

At the November term, 1835, motion was made by Wash to set aside 
the judgment by default, and it was set aside accordingly. At the 
February term, 1836, Wash filed several pleas, and Cozzens and Ames 
filed four additional pleas, their former pleas having been stricken out 
or withdrawn. These additional pleas were, 

1. That after the marriage, said Cecile had voluntarily left the said 
Bisette, and went away, and continued to live in adultery with the said 
Hyacinth Lecompte. 

2. That during said marriage, said Cecile and said Lecompte com- 
pelled the said Antoine to leave the house, and that from that time until 
the death of said Antoine, she, the said Cecile, voluntarily lived in 
adultery with the said Hyacinth Lecompte. 

3. That after the marriage, and during the life of said Antoine, and 
after the fifth day of February, in the year 1825, she, the said Cecile, 
voluntarily left the said Antoine, and went away, and continued to live 
in adultery with the said Lecompte. 

4. That after the marriage, &c., she, the said Cecile, voluntarily left 
the said Antoine, and went away, and continued with Hyacinth Le- 
compte an adulterer, until the death of said Antoine, and until after the 
fifth day of Feb. 1825. : 

The first, third and fourth of these additional pleas were traversed, 
and issues taken thereon. A demurrer was filed to the second; which 
demurrer being overruled, a replication was then filed to that plea, tra- 
versing it and taking issue. 

“No replications being filed to the pleas of Wash, judgment was given, 
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and the case taken by appeal to the supreme court, where the judg- 
ment by default against Wash was re-instated. 

At this stage of the proceedings, the case was sent to the court of 
common pleas. On the 29th Nov. 1842, a jury was called to enquire 
whether the demandant was entitled to dower in the premises in pos- 
session of Wash, who found she was entitled to one-ninth of 53 11-100 
acres. On the succeeding day, a trial was had on the issues made by 
the pleas of Cozzens and Ames; and the defendants had a verdict on 
the first, and the demandant on the second, third and fourth pleas. 
The demandant thereupon moved jfor a judgment, non obstante vere- 
dicto, upon the ground that the first issue was immaterial, and the ver- 
dict for her on the last issues authorized a judgment. This motion was 
overruled. The demandant then moved for a new trial, which was 
also overruled. The demandant then moved in arrest of judgment, 
which motion was also overruled. Wash moved in arrest of judgment, 
because the petition of the plaintiff was insufficient, and because there 
was upon the record a bar to dower in any lands of the deceased, found 
by the verdict of the jury on the trial of the issues between the plain- 
tiff, and the other defendants. This motion was sustained. 

The principal question involving the merits of this case, is whether 
the Statute of Westminster Second, 13 ed. 1 ch. 34, was. introduced 
into the Territory of Missouri, by the passage of the act of the 19th 
January, 1816. The 34th chapter of the Stat. West. 2, provided, that 
if a woman voluntarily leave her husband, and go away, and continue 
with an adulterer, she shall forever lose her action to demand her dow- 
er, that she ought to have of her husband’s lands, if she be convicted 
thereof, unless her husband willingly, and without the coercion of the 
church, be reconciled to her, and permit her to live with him, in which 
event she shall be restored to her action. 2 Co. Inst. 435. This was 
not the Common Law. 2 Inst 435. The act of Jan. 19, 1816, en- 
acted that the Common Lawof England, which is of a general nature, 
and all statutes made by the British Parliament in aid of, or to supply 
the defects of the said common law, made prior to the 4th year of 
James I, and of a general nature, and not local to that kingdom, which 
said common law and statutes are not contrary to the laws of this terri- 
tory, and not repugnant to or inconsistent with the constitution and laws 
of the United States, should be in force in this territory. 

Was the stat. of West. 2, made in aid of, or to supply the defects of 
the common law? Whether a statute has, in the opinion of the court, 
attained its avowed purpose, or whether its avowed purpose be bene- 
ficial or not, are not the questions which determine whether the statute 












SUPREME COURT OF MISSOURI, | 





Lecompte vs. Wash et al. 





is embraced by the provisions of this act of 1816. The legislature did 
not design that the courts should decide between the relative merits of 
the common law and the statutory amendments thereof, but doubtless 
designed to put into operation all such statutes of the British Parliament 
as purported or professed to be in aid of the common law. The stat. 
of West. 2 was doubtless of this character, and the objection founded on 
this point is not tenable. 

But the ‘‘common law and statutes” must not be “contrary to the 
laws of this territory.” It is necessary then to inquire what were the 
laws of this territory on this subject when this statute of 1816 was 
enacted. ; 

In 1807 the first provisions were made on the subject of dower, under 
the head of wills, descents and distributions. By the 6th section of 
that law, it is provided that after the payment of debts, the widow of a 
man who leaves issue shall have a third of the real estate and slaves of 
decedent for her life, and a third of the personalty absolutely. Where 
the decedent left no issue, she was entitled to one-half of his lands and 
slaves during life, and, upon a certain contingency, one-half of the 
personalty absolutely. Aud this was declared to be in lieu of dower at 
common law. 

By the act of July 7, 1807, a mode was provided by which the wife 
could release her dower; and by an act, which passed 18th June, 1808, 
a provision was made for the widows quarantine, and a mode pointed 
out by which an assignment of her dower could be obtained. 

The act of Jan. 21, 1815, embodied in its provisions all the previous 
enactments on the subject, making, however, some important modifica- 
tions of, the nature and extent of this estate. By this last law, lands 
sold under execution, and lands sold in pursuance of a decree of court 
to foreclose mortgages, are exempt from dower; and the widow, where 
her husband has died without issue, gets one-half of her husband’s 
lands in fee simple, and one-half of his slaves absolutely, and all the 
slaves which came by her, and all the personalty, after the payment of 
debts. This act also embraced both the previous laws regulating the 
mode of relinquishing dower, and the proceedings for having it assigned 
or admeasured. 

This was the condition of the law on this subject when the act of 
1816 was passed. In 1825 the whole subject was again taken up by 
the legislature, and, amongst other provisions, this one, taken from the 
St. of West. 2, by which adultery and desertion were declared a bar to 
dower, was inserted. 

It is very evident from this glance at the legislation on this subject, 
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that dower, as it was known and defined at the common law, never did 
exist in this territory. Previous to 1816 the statute laws of the terri- 
tory had covered the subject and declared what dower was, and the 
dower so declared varied most essentially from that which existed at 
common law. The subject having already been disposed of and pro- 
vided for, the introduction of the common law, and the British statutes 
passed in aid thereof, did not repeal or modify, or in any respect alter 
or affect the rights of persons as they were recognized by our territo- 
rial legislation. The enactments of the territorial legislature, and the 
statute of Westminister Second are not consistent with each other; the 
enactments having declared who should be endowed, and how they 
should be endowed, and of what. The statute of 13 Edw. 1, creates a _ 
temporary bar to the dower, and makes ceetain acts on the part of the 
wile a forfeiture of her rights. Whether this statute amended or im- 
proved the common law, it at all events applied to a subject previously 
provided for by territorial legislation, and therefore did not become the 
law of this State until 1825, when the legislature expressly enacted it. 

A variety of questions have arisen in this case, growing principally 
out of the condition of the pleadings. The one we propose to examine 
first is the action of the court on Wash’s motion to arrest the judgment. 
This motion was based upon two grounds; /irs/, the insufficiency of the 
demandants petition; and, second, the finding of the jury upon the 
issues between the demandant and his co-defendants, by which it ap- 
peared that she was not entitled to dower in any lands. 

It seems to be settled that after a judgment on demurrer, there can 
be no motion in arrest for any exception that might have been taken in 
arguing the demurrer: the reason of which is stated to be that the mat- 
ter of law having been already settled by the solemn determination of 
the court, they will not afterwards suffer any one to come as amécus cu- 
rie, and tell them that the judgment given on mature deliberation is 
wrong, 2nd Tidd. 947, Cresswell vs. Packhan; 6 Taun. 660, Free- 
man & Snowden vs. Cambden; 7 Mo. R. 298. The principle, how- 
ever, does not seem to be applicable to the prezent case. For though 
the defaulted defendant may be in no better condition, in relation to 
this subject, than the co-defendants to whose second joint and several 
plea the plaintiff demurred, yet the co-defendants, whose plea had been 
sustained by the overruling of the demurrer, had it not in their power, 
if that demurrer was considered as settling the sufficiency of the peti- 
tion, to abide by that demurrer, with a view to have the question passed 
upon by this court. They, therefore, must either have a right to move in 
arrest, and thereby have the judgment of the court directly on the suf- 
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ficiency of the petition, or what, in effect, is the same thing, they have 
a right to consider the point, if raised by the demurrer, without the aid 
of a motion in arrest, as a point not waived on their part, by the action 
of the plaintiff ordemandant in withdrawing the demurrer, and plead- 
ing over. In either point of view the sufficiency of the petition is a 
question for this court. 


The objection taken to the petition is, that the nature of the husband’s 
title is not set forth so that the court can see whether it be of a dow- 
able interest. The petition alleges that the husband died seized of the 
Jands described therein, and that his estate was an estate of inheritance. 


The term sezsen sufficiently explains the character of the title as a legal - 


_ one, and if it be necessary, in any case, to set out in the petition the 
nature of the husband’s tithe, whether by grant, concession, survey, 
&c., it can only be in cases where the interest of the husband was such 
as, at the common law, would not have entitled the wife to dower. In 
such case it might be necessary to set forth the nature of the husband’s 
title, so that the court might decide whether it was of a character to 
make the wife dowable. Here no such difficulty presents itself: the in- 
terest of the husband was a freehold of inheritance, of which he is re- 
presented to have died seized. 


Our opinion of the sufficiency of this petition’ renders unnecessary 
the consideration of the question, somewhat discussed at the bar, in re- 
lation to the effect of a judgment by default under the provisions of 
our statute of jeofazls. We observe that, in the late revision, the judg- 
ment by default is not enumerated among those affected by the operation 
of the act, as it was in the revised code of 1835; and the question, 
therefore, is not likely to be of any practical importance hereafter. 

The remaining reason for arresting the judgment, at the motion of 
Wash, and the one which probably influenced the action of the court ef 
common pleas, was the finding of the jury on the pleas of adultery and 
abandonment, from wnich it appeared by the record that the demandant 
was not entitled to any dower according to the construction which was 
given to that finding, and which will be considered hereafter. In Coke 
Litt. 125 b, the law is thus stated: “In a plea personal, if one plead a 
plea which excuseth himself only, and the other plead another plea 
which goeth to the whole, the plea which goeth to the whole shall be 
first tried; for if that be found, it maketh an end of all, and the other 
defendant shall take advantage hereof, because the discharge of one is 
the discharge of both. But in a plea real it is otherwise; for every ten- 
ant may lose his part of the lands. As if a precipe be brought, as heir 
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to his father against two, and one plead a plea which extendeth but to 
himself, and the other pleads a plea which extendeth to both, as bas- 
tardy in the demandant, and it is found for him, yet the other issue sfiall 
be tried; for he shall not take advantage of the plea of the other; be- 
cause one joint tenant may lose his part by his misplea.” 

In an action on contract against two or more, if one defendant is de- 
faulted, and the others, under the general issue, set up and maintain a 
defence which clearly negatives the plaintiff’s right to recover against 
either of the defendants, and shows that he has no cause of action, the 
plaintiffis entitled to judgment against the defenciant who is defaulted. 
Bowman vs. Noyes, 12 N. H. R. 311. But this is not the case, it seems 
in real actions: for it is laid’down that if, in dow2r, one pleads a bar 
which goes to the whole, and the other says he is, and always has been 
ready to render dower, the demandant may recover immediately 
against the latter, and shall not be compelled to await the trial of the 
first issue. So in formedon against two, if one pleads bastardy, and the 
other confesses the action, the demandant may have judgment for a 
moiety. Roscoe on Real Prop. 233. 

Upon these principles, then, the court could not give Wash the ben- 
efit of the pleas set up by his co-defendants, Ames and Cozzens, sup- 
posing the verdict upon those pleas to have entitled them to a judgment. 
And this brings us to the consideration of the motion for a judgment 
non obstante, by the demandant. 

The finding of the jury, on the several issues presented to them, es- 
tablished the following facts : 

1. That Cecile Lecompte, the demandant, voluntarily left Bisette, 
her husband, and went away, and lived in adultery with Lecompte. 

2. That she did not continue in adultery with said Lecompte until 
the death of Bisette. 

3. That after the 5th February, 1825, she did not voluntarily leave 
her husbaud, and go away, and continue in adultery with said Le- 
compte. 

4. That she did not voluntarily leave her husband, and go away, and 
continue with Lecompte, an adulterer, until the death of her said hus- 
band, and until after the 5th Feb., 1825. 

The condition of the wife at the death of the husband, when her 
inchoate title to dower is consummate, must determine her rights; for 
where the husband a/iens his land, and then the wife is attainted of 
felony, she is disabled; but if she be pardoned before the death of her 
husband, she shall be endowed. Co. Litt. 33 a. ‘‘Elopement is only a 
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temporary bar, until reconcilement, which being accomplished, the tem- 
porary bar ceaseth.”? Mennile’s case, 13th Co. 23. 

#f the adultery and desertion of the demandant commenced or con- 
tinued after the 5th Feb., 1825, without reconciliation before the death 
of the husband, her right to dower was forfeited by the law, as it stood 
at the time of her husband’s death. 

In looking at the verdict of the jury, it is obvious that the court of 
common pleas could not have entered judgment non obstante, as the 
demandant desired. The finding on the second, third and fourth issues 
did not require an inference that the said Cecile Lecompte did not con- 
tinue in adultery and abandonment from her husband after the 5th of 
Feb., 1825, though it is expressly found that she did not continue so 
with the said Lecompte. But whilst a judgment could not, with any 
propriety, be entered for the demandant, because of the verdict on the 
second, third and fourth issues, neither could the court, without over- 
looking this finding on the last three issues, be authorized to give judg- 
ment on the first alone. This finding is ambiguous when taken in 
connection with the verdict on the other issues ; it may or may not have 
been a bar to the demandant. The fact of reconciliatian, or no recon- 
ciliation, is nowhere found, and the court, upon the motion in arrest 
made by the demandant, should have ordered a repleader. It is obvi- 
ous that the case has not been determined on its merits, and that some 
degree of negligence or mismanagement is attributable to both sides. 

The judgment will therefore be reversed, and the cause remanded for 
a repleader. 





STINE vs. AUSTIN. 


When there is a running account of articles furnished by a mechanic, for a building, if the 
last item be furnished within six months of the commencement of the suit, he is entitled 
to recover on the whole account. 


APPEAL from St. Louis Circuit Court. 


Napron, J. delivered the opinion of the court. 


This was a scire factas on a mechanic’s lien for lumber furnished in 
building a house. The lien was filed on the 22d April, 1841; the last 
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item of the account filed is the 23d Oct., 1840; and the defendant in- 
sisted before the circuit court that the plaintiff was only entitled to re- 
cover for so much of the account as had accrued within six months pree 
vious to the filing of the lien. The court being of a different opinion, 
a verdict was had against Stine, and a judgment thereon, to reverse 
which he has appealed to this court. 

The account in this case, was a running account, and constituted but 
one entire demand, which accrued only when the last item was furnished; 
the lien having been filed within six months from the time the last item 
was furnished, was filed in time. 

The judgment of the circuit court must be affirmed. 





SUTTON vs. CLARK. 


The provision of the act to regulate practice atlaw, which authorizes thecourt to try issues 
of iact where neither party requires a jury, applies only tu cases in which both parties 
appear in court. 


ERROR to St. Louis Cireuit Court. 


Lancron, for Plaintiff in error. 


On the part of the plaintiff in error, it is contended that the judg 
ment below should be reversed because the issues which were joined to 
the country, were tried by the court without the consent of the defendant. 
This is against the legal and constitutional right of the defendant, and 
the trial de facto having been had, ex parte, makes no difference. The 
record shews that there was a verdict by the court, and judgment upon 
said verdict. 

The replications of the defendant that the husband lived apart from 
defendant, without denying the coverture, present no such legal points 
as will, in law, support the judgment rendered in the case. 


Narvron, J. delivered the opinion of the court. 


This was a petition to foreclose a mortgage. The defendant pleaded 
that she did not undertake and promise, as the plaintiff alledged, &c., 
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and secondly that she was, and still is the wife of John Sutton. The 
plaintiff replied to the second plea of coverture, four replications, not 
matérial to be noticed here. At the July term, 1845, the plaintiff 
appeared by attorney, and not requiring a jury, the issue of non-as- 
sumpsit was found by the court, and a judgment of nz? dictt being given 
on the replications, the court assessed damages, &c. This case is pre- 
cisely within the principle of Pratte and Cabanne vs. Corl, 9 M. R. p. 
164, in which it was held that the provision of the practice act, which 
authorizes the courts to try issues of fact where neither party requires 
a jury, is only applicable where both parties are present, and in a situ- 
ation to make an election. 
The judgment must be reversed, and the cause remanded. 





BECKWITH, Apw’r. &c. vs. BOYCE. 


Sheds erected upon posts set in the ground by a tenant, for the purpose of making brick, 
are fixtures: and although they may be liable to be removed by the tenant during the 
lease, upon the termination of the lease vest in the landlord. 


ERROR to St. Louis Circuit Court. 


Boey, for Plaintiff in error. 
POINTS. 


1. During the term, the lessee may remove fixtures set up for trade, 
but after the term they become a gift in law to him in reversion, and are 
not removeable. Poole’s case, 1 Salkeld 368; Holmes vs. Tremper, 20 
John. Rep. 29; 2 Kent’s Com. 544 and 345; Lyde vs. Russell, 1 B & A, 
394; 20 vol. Com. Law Rep. 407. 

2. Unless the lessee uses his privilege during the term to sever them, 
he cannot afterwards do it. Lee vs. Risdon, 7 Taunt. 188; Colgroves 
vs. Dios Santos, 2 B. and Cress. 86; Gibbons on the law of Fixtures, 
13 Law Library 22. 

3. The tenant’s right is considered as a privilege which must be 
exerted before the expiration of his interests in the land, and if not ex- 
erted then it cannot be afterwards. Gibbons on the Law of Fixtures, 
(13 Law Library) 38, 39, 40, 41, 42. 
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4. The first instruction given by the court is not correct, because it 
is ambiguous, and contains two propositions, viz: The giving up of the 
premises by the lessee, and the actual possession taken by the lessor 

5. An actual possession is not necessary to vest in the lessor all his 
rights, &c., the expiration of the term, and the abandonment of the 
property by the lessee is sufficient. 

6. The second instruction is also wrong; it assumed the fact that 
the action of trover would lie if the facts were of a certain character. 
This instruction is calculated to mislead the jury, and is not true in 
point of law. See the case of Lyde vs. Russell, 1 Barn & Ald. 394, 
(20 vol. English Com. Law Rep. 107.) 

7. The premises had been abandoned by the lessees for several 
months before the judgment was recovered against them by Boyce. 
Could Boyce or the lessess go on the premises a long time after the 
possession of it had thus been given up, to take the fixtures? 

8. From the memorandum at the foot of the lease, it appeared to have 
been the intention or contract: of the parties, that all the erections on 
the property leased should not be removed until the rent was paid. In 
this case it appears that the rent was not paid. 

9. The landlord is entitled to a lien on all the improvements on the 
premises, as a security for the rent. 


Pox, for Defendant in error. 
POINTS AND AUTHORITIES. 


1. The property for which this action was brought, was not what can 
properly be called fixtures, but strictly personal chattels; Gibbon’s 
Law of Fixtures, 15; 19 Law Library; 17 John. R. 116; 7 Cow. 319; 
1 Metcalf 27. 

2. The instructions given by the court below, are not erroneous in 
point of law, as applicable to the facts of this case. 20 John. R. 29; 5 
Pick. R. 487; 2 East. 88 a. 

3. The judgment of the court below ought not to be reversed, for 
the refusal of that court to give the instructions prayed. by defendant’s 
counsel. 20 John. R. 29; 3 East. 38; 2 do. 88 a. 

4. The counsel for the defendant in error, also maintains that the 
court below was right in overruling defendant’s motion for a new trial. 


Napron, J., delivered the opinion of the court. 


This was an action of trover brought by Boyce, to recover damages 
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for the alledged conversion of a quantity of lumber by Smith, the in- 
testate of Beckwith. The plaintiff had a verdict and judgment in the 
cireuit court. 

The plaintiff claimed the lumber under a bill of sale from the sheriff 
of St. Louis county, who had levied on it, andsold it under two exe- 
cutions issued against Dickinson & Holmes. The lumber, at the time 
of the levy and sale, consisted of two sheds, erected on a lot belonging 
to Smith, the largest of which was for the purpose of making b:ick,— 
the other for drying them. They were standing at the time of te sale, 
the posts which supported them being stuck in the ground. Smith, 
the intestate, had leased this lot to Dickinson & Holmes, for one year 
from Ist March, 1840, who occupied the same for some time, :aking 
brick thereon with a new patent brick-making machine, but abandoned 
the premises sometime in the fall or winter of 1840. The sale of the 
sheriff was in July, 1841; at the time of the sale, Smith was present on 
the lot, and notified all present not to buy, as he would not let a single 
foot of it be taken away. The rent of the lot, it appeared, was due to 
said Smith; and the lease from Smith to Dickinson was given ‘n evi- 
dence, in which, after the signature of Dickinson, were the words, “If 
the above contract is not fulfilled, the fixtures are not to be removed.” 

The court gave the jury two instructions: 

1. If the jury believe from the evidence, that any part of tlic prop- 


erty, for the conversion of which this action is brought, was er: cited on 
the land of the defendant’s intestate, as a fixture or fixtures, jo: the 
purposes of trade by Dickinson and Holmes, such fixtures could not 


be romoved from the freehold of the defendant’s intestate, after the ex- 
piration of the term under which Dickinson and Holmes held, unless 
such fixtures were removed before D. & H. had left possession of the 
said freehold, or before the defendant’s intestate had actually re-enter- 
ed upon the same. 

2..If the jury believe, fromthe evidence, that the property for which 
this suit was brought, constituted erections, and apparatus set up by 
Horace B. Dickinson, for the purpose of carrying on the trade of man- 
ufacturing brick, and that said Dickinson was the lessee of defeudant, 
Smith, of the premises upon which the same was set up for the jurpose 
of manufacturing brick, then the action of trover will lie for said 
property. 

The first question, and indeed the principal one presented by ‘'\'s re- 
cord is, whether the sheds erected by Dickinson and Holmes, for the 
purpose of carrying on the manufacture of brick, were fizfures. ! ix- 
tures are defined to be “chattels or articles of a personal nature w’.ich 
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have been affixed to the land.” Toml. Law Dict. Tit. Fixtures. The 
definition given by Bacon is, that it is “a thing personal in its nature, 
but appended to the inheritance, or’ affixed thereto, so that its separa- 
tion therefrom would injure or prejudice the inheritance.” 3 Bacon 63, 
Philipson vs. Mullanphy, 1 M. R. 623. It would be both tedious and 
unprofitable to review the cases, whether English or American, which 
have attempted to establish what is a fixture and what is not. Judge 
Cowen, in a learned opinion, delivered in the case of Walker vs. Sher- 
man, has collated them, and the only inference which can be drawn from 
them is, that each case turned upon its peculiar circumstances, and no 
general rule was, or could be extracted from them. It is observable, 
however, that these cases have usually arisen, and all the difficulties 
have been started, where manufacturing machinery of some sort has 
been connected with a building. I have seen no case in which the 
hutlding itself, whether temporary or permanent, whether of wood or 
brick, whether set up on blocks, or supported by posts let into the. 
sround, has not been regarded at least as a fixture. Whether it was a 
fixture which could be removed by the tenent, whether it would go to 
the heir or executor; and whether it would pass to the vendee of the 
land, are questions which have been discussed in a variety of cases, 
without settling any very satisfactory rule for their solution. Bui the 
sheds spoken of by the wit 1esses in the present case, were not a portion 
of a manufacturing machine; they were merely constructed for tic pro- 
tection of manufacturing implements from the weather, and we: no 
more a part of the machinery itself, than if they had been permane:.. and 
well constructed houses. If the sheds were for the purposes o! shel- 
tering this manufacturing machinery, and rested upon posts piiced 
in the ground, were they not fixtures erected for manufacturiny pur- 
poses ? 

In Horna vs. Baker, (9 East. 215) it was not doubted but that cistil- 
ler’s vats, supported upon brick work and timber, but not let into the 
ground, and vats standing on horses or frames of wood, were goods and 
chattels; but it was held that stills set in brick work and let into the 
ground were fixtures. 

The first instruction given by the circuit court, leaves to the jury 
the determination of this embarrassing question, and the jury are told 
that if, in their opinion, the property sued for was a fixture, then it 
could not be removed after the termination of the lease, or at ‘east, 
after the lessor had resumed possession. Admittitting that the jury were 
competent to decide whether the property sued for was a fixture or not, 
without any information from the court as to what made persona! pro- 
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perty fixtures, the jury might still have been somewhat embarrassed to 
determine in what way tiat finding would affect the merits of the case. 
Notwithstanding they believed the property to be fixtures, and notwithe 
standing they believed these fixtures had not been removed during the 
tenancy, they may have felt themselves at liberty to infer, as Judge 
Spencer declared the law to be in Holmes vs. Tremper (20 J. R. 28,) 
that though the tenant would commit a trespass in removing the property 
after his term had expired, yet the property remained unchanged, and 
trover would still lie. This may have been the opinion of the circuit 
court, and the second instruction seems to countenance this idea. But 
we have rather conjectured that it was the intention of the first instruc- 
tion to convey to the jury the idea that if the property was a fixture, 
the action could not be sustained, provided the jury should find that it 
had not been removed previous to the re-entry of the lessor. The in- 
struction, if so understood, so far as it goes, is unquestionably the law, 
but it leaves the jury without any guide to assist them in determining 
whether the property was a fixture or not. In this point of view it is 
objectionable. 

The second instruction seems to intimate the law to be, that if the pro- 
perty sued for consisted of erections for manufacturing purposes, the 
plaintiff was entitled to recover. This must have been upon the as- 
sumption, that if the property was placed there for manufacturing pur- 
poses solely, it was no fixture, and therefore liable to be levied on as the 
personal chattels of Dickinson & Holmes. It is true that fixtures 
erected for manufacturing purposes have been regarded somewhat dif- 
ferently from those erected for agricultural purposes. In Elwes vs. 
Man, (3 East. 38) Lord Ellenborough considered erections for agricul- 
tural purposes, such as beast houses, folds, cart houses, &c., as not 
removable by the tenant even during the term. When the build- 
ing is erected as a mere accessory to a personal chattel, it may be re- 
moved; but when it is accessory to the realty, it cannot. The latter are 
not regarded as fixtures at all. The English and American cases are 
uniformly hostile to the idea of mere loose moveable machinery, even 
where it is the main agent in prosecuting the business to which a free- 
hold property is adapted, being considered as a part of that freehold for 
any purpose. ‘To make it a fixture,”’ says Judge Cowen, in Walker 
vs. Therman, ‘‘it must not only be essential to the business of its erec- 
tion, but it must be attached to it in some way; at least, it must be me- 
chanically fitted, so as in ordinary understanding, to make a part of the 
building itself.” 

The law applicable to the case now under consideration was correet- 
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ly stated in the first instruction given by the circuit court. That in- 
struction, if understood as we have heretofore supposed it should be, 
is supported by the authorities. Poole’s case, 1 Salk. 368; Lyde vs. 
Russell, 1 B. & A. 394. The property or fixtures which would be in 
the tenant during the term, vests in the landlord on the determination of 
the term, upon the legal presumption that they are voluntarily relin- 
quished in favor of the landlord. Was not the presumption in the 
present case, greatly strengthened by a lapse of four months after the 
expiration of the term, and more than that since the lessees had aban- 
doned the possession, especially when it appeared that rent was due, 
and there was proof of an agreement that the fixtures should be left for 
that purpose? It may be said that the evidence showing these facts was 
not legal. How that may be does not appear; but the record shows 
that such evidence was before the jury who tried the case, without ob- 
jections, and whether properly before them or not, was not the mere 
fact of leaving the property on the premises, after the termination of 
the lease, evidence of a design to abandon it to the landlord in payment 
of the rent? 
Judgment reversed and cause remanded. 





WELLES, use or, &c. vs. GATY, McCUNE & GLASBY. 


Where A and B jointly contract with C, and in compliance with the contract, advance mo- 
ney to C; in an action of assumpsit brought on the recission of the contract, against 
C for the money received by him, both A and B must join, although, the money may 
have been advanced by A alone. A & B are to be considered as partners, and the im- 
plied promise to pay is raised in behaif of them jointly. 


ERROR to St. Louis Court of Common Pleas. 
Primm & Tay tor, for Plaintiff in error. 


It is contended for the plaintiff that the contract having been rescind- 
ed, there was, at the time of bringing suit, no valid contract existing, 
affecting the right of the plaintiff to recover alone, and in his own name, 
for he alone had paid the money for which he had received no consid- 
eration. , 

There was no obligation on the plaintiff, after the recission of the 
contract, to bring his special action on the contract. 2 Carr and Payne, 

36 
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286; 4 Bing. 6; 12 J. R. 363, 274; 56 J. R. 85; 5 Mass. R. 199; 13 Mass. 
R. 139, 

The nature of the action, and the legal conditior of the parties are 
changed after the recission of the contract from what they were when 
the contract was in force; and the law and the reason of the law say 
with clearness and simplicity to the defendants, you now hold the mon- 
ey independent of, and contrary to the contract and to the plaintiff’s 
use, and he has his plain action to recover it. | 

If Wetmore had actually paid a moiety of the money, he could by 
separate action recover it back. 6 Wend. 263. 

If the above views be correct, then there was error in the refusal of 
the court to set aside the non-suit. 


Spatpinc & Tirrany, for Defendants in error. 


POINTS AND AUTHORITIES. 


I. On the case as made it was right to instruct the jury that thesuit 
should have been brought in the name of both Wetmore & Welles. 

1. If there are too many, or too few plaintiffs, it isa ground of non- 
suit, on the general issue. 1 Chitty’s Plead. 5,6, 7,8 &9; 1 Bos. & 
Pul. 73, in notes; 2 John. cases, 382; 6 Mass. Rep. 460. “The want 
of proper parties in actions on contract, is an exception to the merits 
to be taken advantage of on demurrer, in bar, and on the general issue, 
but not by plea in abatement.” 

2. The written contract was with Welles and Wetmore as party of 
the second part, and the agreement to pay was by them as one party, 
and the promise to bnild the boat was ¢o them jointly as one party; 
any suit, therefore, for the violation of that contract, must have been 
brought by both jointly. 

3. The payments made, to wit, the cash payment of $1000, made to 
the parties of the first and second part, and the second payment after- 
wards made, was in law a payment by the party of the ¢hird part, that 
is by Welles at Wetmore, although, as between them Welles may have 
raised the whole of the money out of his private resources. Suppose 
each had contributed a portion of that and ‘the subsequent payment, 
would it have been the individual payment of each for his portion? It 
matters not how the receipt is written, whether in the name of one or 
both, 

4. In bringing the suit now to recover back the money paid, it is on 
the ground that the contract is recinded, for if the contract were con- 
sidered in force, the suit would have been upon it, and in suing on this 
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contract, the action must have been in the names of Welles and Wet- 
more, joint covenantees. 

5. If the contract be rescinded, an implied assumpsit is held by plain- 
tiff to arise to refund the money. But in whose favor does it arise ? 
Does it arise in favor of the party of the third part, Welles and Wet- 
more, or does it arise in favor of Welles individually for what he may 
have paid, and in favor of Wetmore for what he may have paid? And 
will the court enter into the state of accounts Letween Welles and Vi et- 
more in this manner ? 

6. The money when recovered may not belong entirely to Welles. 
The proof is that he was to advance money, and Wetmore contribute 
services. Suppose the contract rescinded by the fault of the defend- 
ants, is Welles to have back all the money advanced by him, and yet 
Wetmore to lose his services? And can Wetmore bring a suit individ- 
ually to recover for his services lost by rescinding the contract? On 
the contrary, are they not one party, (according as designated in the 
contract) and bound to sue and recover in their joint names, adjusting 
the amount of the recovery between themselves? They are quasi part- 
ners in this matter. 

7. But the contract was not rescinded, and therefore Welles could 
not sue in this form of action; for even admitting facts to have existed 
to authorize the contract to be rescinded, yet it has not in fact been 
rescinded. ‘The defendants have not claimed to have it rescinded. 
Wetmore has not assented to its being rescinded: and it is not in the 
power of Welles alone to rescind it. For admitting (what is the law) 
that in certain cases one party can rescind a contract for the malcon- 
duct of the other, yet a portion of one party cannot rescind it. If the 
party of the third part might have rescinded it in the present case, yet 
that party has not acted. Chitty on Contracts, 275-6-7. 

8. The party of the third part (Welles & Wetmore, ) were guilty of 
the first default in failing to pay the instalment at the time, and this 
caused the delay in the work. It was not in their power to rescind the 
contract even if they attempted to do so. Chitty on Contracts, 275. 
“The right to rescind a contract rests only in the party who has been 
guilty of no default.” Ibid. 275. The right to rescind must be exer- 
cised in a reasonable time ; and it can be exercised only where the par- 
ties can be put in statu quo. Long on Sales, 238-9-40-1-2, &c. Here 
Welles and Wetmore never rescinded the contract, never gave any no- 
tice that they intended to do so, but lay by and permitted the defend- 
ants to complete the work, and were themselves the first to break the 
contract. -3 Stark.on Ev. 1770. That ifa party does not rescind a con- 
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tract as soon as he is made acquainted with the reason, and his right to 
do so, he is deprived of the privilege. In the case of defect in goods 
sold, he must do it after sufficient time allowed for examination and 
trial. Long on sales, 240. 

9. 7 Greenleaf, 70, Brinley vs. Tibbetts. If party, having right to 
rescind contract because not performed in time, does any act amount- 
ing to an admission of its existence, he cannot afterwards elect to treat 
it as void. In the present case the boat was to be furnished by the Ist 
June, and it was after that day when Welles paid the second instalment 
on the contract to the Dry Dock Company, which had been due ever 
since Ist March; thus acting on the contract after he knew the time 
was out for its fulfilment, and that the delay had been occasioned byr 
his breach of it. 

10. To permit one of the two, (either Welles or Wetmore) to sue 
alone, is subjecting persons in the situation of the defendants, to be 
harrassed by a multiplicity of suits. Suppose the company that engag- 
ed the building of the boat had consisted of ten, instead of two persons ; 
each, on rescinding the contract, would have a right to bring a suit in 
his own name for any amount he might have advanved for the common 
object. 

11. To permit such suits must lead to investigations not proper or 
competent for a court of law. How, in such a case, can a courtof law 
ascertain how much each ought to recover? An account must be tak- 
en, and it must be ascertained how much each is entitled as between 
himself and his co-contractors to receive ; and in ascertaining this, an 
investigation must be had as to what each has contributed inmoney or 
services, &c.; and, in fact, all must be done that is necessary in closing 
up a co-partnership. 

{I. Whether the instruction given was right or not, can make no dif- 
ference, as the plaintiff below was not injured thereby ; inasmuch as the 
covenants in the instrument between the parties were dependant cov- 
enants, and the plaintiff, on his own showing made out no case, and was 
not entitled to recover. 8 Mo. Rep. 487, Freeland vs. Administrator of 
Thomas. 

The covenants being dependant, and the plaintiff having proved that 
he failed to keep Azs, it follows, of course, that he had no cause of ac- 
tion on account of the failure of the defendants to keep theirs, which 

‘failure was caused by the plaintiff’s own previous failure to perform a 
pre-requisite. 

III. The instruction asked on behalf of the plaintiff was properly re- 
fused, inasmuch as it cuts off from the jury certain matters of fact 
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and requires them to assume such matters of fact to be true; as, for 
instance, the making of the contract: it is also wrong in making the 
recovery depend on the fact of payment by Welles alone, whereas it 
should have been payment by him of his own money, &c. 


Yd 


Napton, J., delivered the opinion of the court. 


Welles and Wetmore contracted with the Dry Dock Company of St. 
Louis, and Gaty, McCune and Glasby, for the building of a steam ferry 
boat. ‘The contract was a written one, and purported to be between 
Gaty, McCune & Glasby, of the first part, the Dry Dock Company of 
the second part, and Welles and Wetmore of the third part. The boat 
was to be built in specified manner, and delivered in a specified time. 
From some cause, not material to be enquired into, the boat was not 
ready in time, and Welles and Wetmore refused to receive it when it 
was finished, and treating the contract as rescinded, Welles brought 
this action of assumpsit to recover back the money which had been ad- 
vanced by Welles and Wetmore under the contract. It appeared in 
proof that all the money advanced was in fact Welles’ money, and that 
Wetmore merely contributed his services. Upon the trial the defend- 
ants insisted that upon the facts as heretofore stated, the suit should 
have been in the joint name of Welles and Wetmore, and the court of 
common pleas so ruled. Thereupon tle plaintiff took a non-suit, and 
afterwards moved to have it set aside. This motion being overruled, 
he brings the question before this court by writ of error. 

We think the court of common pleas decided correctly. Had the 
suit been brought on the contract, there could have been no question 
but that Wetmore and Welles, constituting, as they did, but one party 
to that contract, must have sued jointly. The contract being rescind- 
ed, the question is, to whom does the implied promise to refund arise, to 
Welles alone whose money was advanced, or to Welles and Wetmore 
jointly, on whose joint account it was advanced? Was not the pay- 
ment, in point of law, the payment of Welles and Wetmore, on a con- 
tract in which said Welles and Wetmore constituted but one party? 
The implied promise must correspond with the actual payment of the 
money, and the court cannot undertake in an action of assumpsit, to 
settle the accounts between Wetmore and Welles. Where the promise 
is made jointly to two, they must both join, if living, in the action, or 
they will be non-suited. Wright and others v. Post, 3 Conn. R. 142. 
So if a party covenant with A & B to pay an annuity to A, this vests a 
joint legal interest in A & B. although the former is to derive the sole 
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benefit; for only one duty was to be performed, and there could not be 
a separate legal interest therein. 1 Chitt. Pl. 11- 

It may be said that this was a partnership limited to a particular un- 
dertaking, which failing, the partnership ceased. This may be true, 
but the right of action upon an assumpsit originating during the part- 
nership, must still vest in the partners, notwithstanding the dissolusion. 
The case of Shearman vs. Adkins, (4 Pick. R. 290,) determines this. 
In that case two persons had been appointed guardians of a spendthrift, 
and sold his real estate by virtue of a license granted by the court of 
common pleas, and applied the proceeds to the payment of his debts, 
some of the debts being paid by one guardian, and some by another. 
The letters were afterwards revoked; the sales avoided, the license 
having been granted contrary to law, and the guardians were compelled 
to refund the money. It was held that the guardians had a right of ac- 
tion against the spendthrift’s administratrix for the amount refunded, 
as so much money paid by them upon a consideration which had failed, 
and that they had properly joined in the suit. They were considered 
as constituting but one party, when the payments were mace, which was 
the foundation of the action. This established such an union of inter- 
est as authorized them to join in any suit for indemnity in consequence 
of aloss happening during their joint administration of the affairs of 
their ward. “It is true,” observed Parker, Judge, in delivering the 
opinion’of the court, “that their connexion is dissolved, but their in- 
terest remains joint as to any remedies they may be entitled to, on ac- 
acount of any joint transaction founded upon their relation to their 
ward.” 

So in the present case, the true question must be, was there a union 
of interest between Welles and Wetmore, when the payment was made, 
to recover which back this suit is brought? If such were the case, 
though the joint interest has ceased, the action to recover an amount 
accruing during its existence, and growing out of the contract which 
created the partnership, must be brought in the names of Wetmore and 
Welles. Gould v. Gould, 6 Wend. 263. 

Judgment affirmed. . 





CHAMBERS et. ar. vs. LECOMPTE. 


_1. Where a bill seeks a specific performance of a contract, which appears fiom the bill itself 
to be within the statute of frauds, it is ground of demurrer, 
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2. A verbal agreement that A will convey a tract of land and pay a sum of money to B, in 
consideration that B shall make a deed confirming the sale of another tract of land to C, 
although executed by B, is within the statute of frauds, and a court of equity will 
not compel A to perform the contract. The execution of the deed of confirmation by B 
is nota part performance which takes the case out of the statute. 


APPEAL from St. Louis Circuit Coumt. 


Goope & Cornick, for Plaintiffs in error. 


1. The case described in the bill comes within one of the classes of 

cases in which chancery will decree a specific performance, notwith- 
standing the statutes. See Fonblanque’s Equity, p. 150—top page; 
Sugden on Vendors, bottom page, 114 & 115; 2 Story’s Equity Com- 
mentaries, page 66. 
_ 2. Even if the contract described in the bill had not been specific in 
its terms, it could not be dismissed. See 2d Story’s Equity Commenta- 
ries, p. 70, note 3, and the authorities there cited; Parkhurst vs. Van 
Cortland, 1 John. Ch. R. 283. 

3. If M. P. Leduc had been living when the bill was filed, there was 
no necessity for making him a party, as under the statute he had no in- 
terest. See Digest of 1835, page 119, sec. 1. 


Narton, J., delivered the opinion of the court. 


This was a bill in chancery to compel the specific performance of a 
verbal contract. 

The bill charges that in the year 1823, Hyacinth Lecompte conveyed 
a lot in St.fLouis, on First street, formerly owned by one Periconneau, 
to Cecile Compare for life, with cross remainders over to her two 
daughters Catharine and Louise, and her son Hyacinth. This last 
person died in 1835, a minor, and without leaving issue. 

On the 17th February, 1841, Catharine and Louise Compare con- 
veyed to M. P. Leduc, for the use of their mother, Cecile Lecompte, 
(who had previously to this time married said Hyacinth Lecompte) all 
their reversionary interest in said lot of ground on First street. Both 
Catharine and Louise were at this time minors. Louise afterwards 
married George W. Wilson, and became of age on the Ist of February, 
1842. 

On the 3d of June, 1841, said M. P. Leduc, Hyacinth Lecompte 
and Cecile, his wife, conveyed the lot on First street to T. J. White, in 
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consideration of one thousand dollars paid in cash, and a lot on Mound 
street, previously conveyed by T.J. White and wife to Leduc as trustee 
of said Cecile Lecompte. The bill alleges that the bargain was a bad 
one on the part of Lecompte and wife, the difference in value between 
the two lots being really four thousand instead of one thousand dollars. 
It is not stated in the bill what interest is given by the deed from White 
to Leduc, for the use of Cecile Lecompte, to the children of said Cecile 
Lecompte. Shortly after this conveyance from Hyacinth Lecompte and 
wife, and Leduc to White, the latter conveyed to E. Tanner, and on 
the 9th June, 1841, Leduc, Hyacinth and Cacile Lecompte, conveyed 
to R. C. Gist, as trustee for Edward Tanner, the Mound street lot, 
which had been conveyed to them by White, as a security for a release 
from Catharine Compare and Louise Wilson, formerly Compare. 

The bill then proceeds to represent that considerable efforts, and some 
very unfair ones were used by the mother, Cecile Lecompte, to pro- 
cure the release or ratification of a former conveyance from her daugh- 
ter, Mrs. Wilson; and that finally the said Cecile (the mother) told said 
George W. and his wife, Louise, that if they would confirm said deed, 
which was executed as heretofore stated by Catharine and Louise Com- 
pare, she, said Cecile, would, by deed, grant to said George W. and his 
wife the same interest in said lot on Mound street, to be enjoyed at once, 
which they would be entitled to at the death of said Cecile, and that 
she would give immediate possession, and that she would pay to said 
George W. and wife that portion of said sum of one thousand dollars, 
paid as aforesaid by T. J. White, as the difference in value between the 
lots exchanged, to which they would be entitled at her death; and that 
if unable to pay the five hundred dollars in hand she would secure its 
payment. 

The said George W. and wife thereupon executed their deed of rati- 
fication on the 2lst February, 1842, but the said Cecile Lecompte re- 
fused to perform her part of said agreement. This bill is brought by 
George W. and his wife, and one Chambers, to whom the said George 
W. and wife had made a conveyance as trustee for the benefit of them- 
selves jointly, and their survivor and their heirs, &c. Hyacinth Le- 
com pte had died before the filing of the bill. 

At the April term, 1845, the defendant filed her demurrer to the 
bill, and on the 31st May the following special causes of demurrer were 
assigned: Ist. That the real estate, mentioned in the said bill, on Mound 
street, was and is held by the defendant for her life, and the remainder 
in said real estate goes to the said wife of Wilson, and the said Catha- 
rine Compare, or the survivor of them, and the said defendant has no 
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power to convey said property, or any part thereof, prior to the death 
to either of the persons entitled in remainder. 2nd. Because the bill 
does not show that the person entitled to the remainder consented to 
the agreement set up in the bill. 3rd. Because the complainants have 
aremedy atlaw, 4th. Because the said agreement in relation to said 
real estate is void by the statute of frauds. 5th. Because the said H. 
W. Chambers ought not to be a party to said bill. 

The demurrer was sustained and the bill dismissed, and from this de- 
cree the complainants have appealed. 

The first question which arises in this case, is whether the defendant 
can by demurrer avail herself of the benefit of the statute of frauds. 
Where the bill sets out the contract in general terms, the presumption 
of law is that it is a legal and valid contract, and therefore, if’ a con- 
tract in relation to land, that it is in writing and signed by the party to 
_ be charged therewith; consequently, if the defendant in such case de- 
sires to set up the statute as a defence, it must be done by a pleain bar, 
or insisted on in the answer. But where the complainant in the bill 
shows a contract not in writing, and so expressly describes it, the de- 
fendant may demur; end unless the facts set forth in the bill are suffi- 
cient to withdraw the contract from the operation of the statute, the 
demurrer must prevail; Corine vs. Graham & Bleeker, 2, page 177. 

In this case the bill in terms sets up a verbal contract, and is therefore 
a fit subject for demurrer. The only question is, whether the facts and 
circumstances mentioned in the bill are sufficient to take the case out 
of the statute. 

The usual ground upon which courts of equity have withdrawn con- 
tracts from the operation of the statute of frauds is part performance ; 
but in what this part performance consists, has been a question upon 
which a great variety of opinions has prevailed. In former times, and 
especially during Lord Hardwick’s administration of this branch of law 
in England, it was supposed to be well settled, that the payment of a 
considerable portion of the purchase money was such a partial perform- 
ance of the contract as exempted it from the operation of the statute; 
but this opinion soon encountered opposition, and appears to have been 
finally entirely overthrown by Lord Redesdale, in the case of Clinan vs. 
Cooke, 1 Sch. and Lef. 40. It is now settled that payment of money is 
not part performance, because it may be repaid, and then the parties 
will be just as they were before, especially if repaid with interest. The 
principle upon which part performance takes a case out of the statute, 
is that it would otherwise make the statute a means of practicing a 
fraud; and therefore nothing is now considered as a part performances 
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which does not put the party into a situation which is a fraud upon him, 
unless the agreement is performed; 1 Ves. 221; 2 Story’s Ey. sec. 761. 
The ordinary illustration of the principle is the case of a yendee by a 
parol. agreement put in possession. If the agreement be not valid in 
law or equity, he is a trespasser and liable to an action. As a matter of 
defence, it is held, that he can, under these circumstances, show the 
parol agreement by which he acquired possession, and the unwritten 
agreement being admissible for this purpose is admissible throughout. 
The case is still stronger where the vendee has not only taken posses- 
sion, but expended money in valuable or permanent improvements; Cli- 
nan vs. Cooke, 1 Sch. and Lef. 40. This is the part performance which 
is in modern times allowed to prevail over the statute of frauds. It re- 
quires no further examination into the cases, illustrative of its practical 
application, to conclude that the one now before the court contains no 
semblance of a part performance. There was no attempt made to set 
about the performance of this contract on the part of Cecile Lecompte. 
So soon as the complainants had executed their deed of release or con- 
firmation, or in other words, had done what was equivalent to a pay- 
ment of the purchase money in cases where the consideration was a 
monied one, the defendant refused to comply with her promise. Here 
was no delivery of possession, no directions even for a conveyance. 
On the contrary there was, it seems, an absolute and unconditional re- 
fusal by the defendant to convey the premises which she had agreed to 
convey, and to pay the money agreed to be paid, so soon as the deed 
from Wilson and wife was executed. 

There is another class of cases which has been exempted from the 
operation of the statute, upon nearly the same principles which influ- 
enced the court to consider part performances as producing such exemp- 
tion. Itis where the agreement is intended by the parties to be re- 
duced to writing, according to the statute, but it is prevented by the 
fraud of one of the parties. In such cases courts of equity have decreed 
a specific execution of the agreement, upon the ground that to leave it 
unexecuted would be a fraud upon the party for whose benefit it was in- 
tended, and the statute which was made to prevent frauds should not be 
used to promote them. Most of the cases occurring under this head are 
eases where there was a design of reducing the contract to writing, but 
such design has been prevented by the fraud of the party who was to have 
been charged by the agreement. As whiere instructions were given by 
an intended husband to prepare a marriage settlement, and he promises 
to have the settlement reduced to writing, and fraudulently and secret- 
ly prevents its being done, and the marriage takes place in consequence 
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of false and fraudulent assurances, a specific performance was decreed. 
But if there had been no fraud, and no agreement to reduce the settle- 
ment to writing, but the other party had placed reliance solely on the 
honor or promise of the husband, no relief would have been granted ; 
for in such cases the party chooses to rely upon the parol agreement, 
and must take the consequences ; 2 Story’s Eq. 78. In this class of 
cases it is important to distinguish that kind of fraud which every 
breach of promise or breach of trust implies, from a direct fraud, where 
trick or contrivance has been used to place the party who has complied 
with a contract on his part, in a position where he is without written 
evidence of the contract he desires to enforce against the other. It is 
this latter kind of fraud only which will authorise the interference of a 
court of chancery, or form the basis of an action at law. No instance 
is to be found where the courts have interfered, and decreed a specific 
performance where the fraud consisted only of a breach of promise. 
Indeed, if such were the law, the statute of frauds would be a dead 
letter. . 

There are some cases, it must be admitted, in which opinions | have 
been expressed which cannot be reconciled with the foregoing doctrine 
relating to this kind and degree of fraud necessary to take a case out 
of the statute. In Walker vs. Walker, (2 Atk. 99) the defendant was 
permitted to read parol evidence to rebut an equity set up by the bill. 
In that case the plaintiff and defendant were brothers; an elder brother 
told the plaintiff that if He would surrender his copy-hold estate for the 
benefit of the defendant, he would secure him an annuity for life; the 
plainti‘? agreed to these terms, and promised to surrender his copy-hold: 
the elder brother thereupon surrended his copy-hold to the defendant 
charged with these annuities. The defendant refused to pay them un- 
less the plaintiff would surrender his copy-hold pursuant to his promise. 
This was a mere matter of defence; but Lord Hardwicke is reported 
to have said, that if the defendant had brought his cross bill to have 
this agreement established, he was not sure the court would not have 
done it, considering it in the light of those cases, where one part of the 
agreemcent being performed by one side, it is but common justice if it 
be carried into execution on the other. 

So in Joynes vs. Statham, (3 Atk. 388) which was a bill for the 
specific performance of an agreement for a lease of a house, the defen- 
dant was permitted to show, by way of objection to the specific exe- 
cution of the judgment, that the plaintiff omitted to insert in the agree- 
ment what was intended as a part thereof, to wit: that the tenant should 
pay the rent clear of taxes. Lord Hardwicke said, if the defendant had 
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been the complainant, and brought his bill for a specific performance, 
he did not see but that he might be allowed to declare this parol agree- 
ment to the court. 

The intention by Lord Hardwicke in these two cases has been noticed 
by Lord Redesdale in Clinan vs. Cooke, and declared to be contrary 
to all the decided cases. Lord Redesdale takes a distinction between 
setting up such agreements by way of defence, and asking their speci- 
fic execution in the character of plaintiffs. The former is admissible, 
as the statute does not say that a written agreement shall bind, but that 
an unwritten one shall not. 

In the case of Boyd vs. Stone, the facts were very similar to the 
present. The defendant having received a conveyance of land from 
the plaintiff, made a verbal promise that le would, on a certain day 
thereafter, make a defeasance thereof, so that the same should operate 
as a mortgage. This promise was held to be within the statute of 
frauds. 

So in the principal case, it appears that the deed of ratification or 
confirmation by the complainants was made according to the real intent 
of the parties at the time. No fraud was used to procure this deed, or 
at least none is charged ; but the complainants executed it with the in- 
tent that it should be delivered, as it was, into the hands of the defend- 
ant ; and they relied upon her verbal promise that she would at some 
future time make a conveyance of her interest in the Mound street lot, 
and would pay them five hundred dollars in cash. To refuse to comply 
with that promise is morally a fraud ; but it is not the species of a fraud 
which takes a case out of the statute. 


Judgment affirmed. 





ANDERSON, THOMPSON §& TAYLOR vs. ANN BIDDLE. 
ERROR to St. Louis Circuit Court. 


On motion it was held, that a writ of error will not lie to a decree 
in chancery. 
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OTT vs. SOULARD. 


= 1. A claim was presented to the recorder of land titles fur confirmation, and it was suppos- 
ed to conflict with the St. Lonis commons. The claimant abandoned so much of his 


] claim as conflicted with the commons, and had a confirmation for 30 arpents, that being 

considered as the amount of the excess not conflicting with thecommons, The act of 
y confirmation stated “that only so much was abandoned as lies west of the line of the 
n commons.” Held, that the confirmation was not limited in quantity to 30 arpents, but 
embraced a!! the claim not included in the commons; the quantity is mere description, 


which must yield to other matters of description. 


’ 

t 2. Ifno plat, or a defective plat of the survey of a grant, be filed with the recorder, the 
plat recorded in the books in the surveyor geveral’s office may be resorted to as evi- 

. dence. 

d 3. The plat in the surveyor general’s office is not better evidence than that filed with the 

j recorder—it is only auxiliary evidence. 


4, When a survey is made by the officers of the United States, and there is a contest be- 
j tween the United States and the grantee, the State courts will not interfere. But when 
the rights of others are involved, those rights will not be permitted to be divested by the 
United States, or its officers. ; 


_— 


5. When the calls of a survey are all ascertained and no resort to external evidence is ne- 
cessary, it is a question for the court. But when parol evidence has to be resorted to, 
to identify the calls, the facts must be found by ajury. 


6. The petition for a concession, called for ‘le chemin public,” the public road; the cer- 
tificate of survey accompanying the plat of the land conceded, catled for “el real co- 
mino,” the royal road. There being two roads near each other, and the right of the 
parties depending upon the determination of the road intended in the grant, it is a ques- 
tion of law and fact: the facts to be found by the jury. 


7. The courts of this State are bound to take judicial notice of the Spanish laws in force in 
this territory. 


ERROR to St. Louis Court of Common Pleas. 


Geyer, for Plaintiff in error. 


o 


The plaintiff in error relies for a reversal of the judgment of the 
common pleas, on the following grounds : 

1. The confirmation by the recorder of land titles, confirmed by the 
act of April, 1816, vested in James Mackay, a tract of thirty arpents, 
bounded west by the east line of the St. Louis commons. 

2. The survey made by L. M. Eiler, deputy surveyor, approved by 
the surveyor general, is conclusive between the United States and 
Mackay, of the boundaries of the tract reported for confirmation by the 
recorder. 
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3. The land east of Eiler’s survey, being surveyed and sold under 
the authority of the United States as public land, prior to the passage of 
the act of 14th July, 1836, the representatives of Mackay acquired no 
title by that act. 

4. The surveyor general had no lawful authority to annul the survey 
previously made under the authority of and approved by his predeces- 
sor, nor to extend such survey, or make a new one, so as to include 
lands which had been previously sold under the authority of the United 
States. : 

5. If prior to the 4th July, 1836, the lot in question was without the 
boundaries of the tract confirmed to Mackay by the recorder, and 
within fractional section 26, T. 45, R.7 E, as surveyed under the au- 
thority of the United States, that the United States, before that day, 
sold said land to R. Duncan, the plaintiffs could not recover, unless the 
lot'in dispute was within the boundaries of the tract of land granted to 
Mackay, as designated on the plat and certificate filed by Mackay, 
with his claim, and the court erred in refusing so to direct the jury. 

6. The call in the grant and survey for Mackay, for the king’s high- 
way, should be understood to be a road previously established by au- 
thority, and if previous to that grant there was such a road laid out, 
and established between the lands of Soulard and Cerre, then the south- 
ern boundary of the grant to Mackay, could not be extended east of 
that road, the calls governing and controllipg course and distance. 

7. In determining the boundaries of the grant, and the extent of the 
confirmation under it, the survey and certificate filed by the claimant 
is better evidence than the diagram of the same survey, furnished by 
the surveyor general, as copied from the R-gis/er de &rpentage. 

8. The diagram certified by the surveyor general, as copied from 
Register de Arpentage, ought not to have been received in evidence 3 
it does not appear to have been an official act, is certified by no one 
nor does it appear when, or how it came to the office of the surveyor 
general. 

9..The figurative plat of Chouteau’s mill tract ought not to have 
been admitted as evidence, because it contains manifest and material 
alterations, and purports to contain surveys not mentioned in the certi- 
tificate of the surveyor. 

10. Tie testimony taken by, and the proceedings of the commission- 
ers in relation to the location of Carondelet road, ought to have been 
admitted in evidence. 

11. The sheriff’s deed to Soulard is not competent evidence; because 
the description in the advertisement is insufficient: the levy is upon a 
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tract of 282 arpents, except such as had been theretofore sold, without 
designating the parts excepted: the sale was made in parcels accord- 
ing to a division indicated on a plat furnished by Soulard, the plaintiff. 

12. Upon the whole case the merits are with the defendant, now 
plaintiff in error, and the court of common pleas ought to have sustain- 
ed the motion for a new trial. 

Acts of Congress, 2d March, 1805, public lands vol. 1, ch. 74, p. 122; 
do 28th Feb., 1806, do. do., ch. 79, p. 132; do. 21st April, 1806, do. 
do., ch. 84, p. 138; do. 3rd March, 1807, do. do., ch. 92, p. 156; do. 
13th June, 1812, do. do., ch. 140, p. 217; do 2d Aug., 1813, do. do., 
ch. 156, p. 233; do. April, 12th, 1814, do. do., ch. 162, p. 242; do. 29th 
April, 1816, do. do., ch. 197, p. 280; do. 9th July, 1832, do. do., 
ch. 439, p. 505; do. 2d March, 1843, do. do., ch. 454, p. 518; do. 
4th July, 1836, do. do., ch. 507, p. 557; do. 3rd March, 1819, do. 
do., ch. 232, p. 312. 


SpaLpinc aNnpD Tirrany, for Defendant in error. 
POINTS AND AUTHORITIES. 


I. The {sheriff’s deed to the plaintiff below was properly admitted in 
evidence. 

1. The sale was not irregular on account of its having been made on 
the 31st of March, on an execution returnable to 1st Monday of Feb- 
ruary, 1825. Rev. Code of 1825, pages 280-1, sections 5 and 6. 
This act makes the execution returnable to third Monday of March, 
1825. 

2. Nor is the sale void for want of a sufficient advertisement. 2 
Cain. 61. Simonds vs. Catlin, at page 66, the court lay down the rule 
to be, “‘that at sheriff’s sales no property can pass but what is at the 
time ascertained and declared.”?” 13 John. Rep. 96, Jackson vs. Rose- 
velt, at page 103, the court say that the least that can be required of 
the sheriff, is so to locdte the lands as to afford means to the by-stand- 
ers, and bidders, of informing themselves of the value. 13 John. Rep. 
537, p. 552, the court says “the sheriff cannot seli any land on execu- 
tion, but such as the creditor can enable him to describe with reason- 
able certainty.” 8 Mo. Rep. 186, Evans vs. Ashley. The court ask 
why the sheriff, if. he had failed to get information as to Price’s inter- 
est, did not state the circumstances, and make the sale in such a way 
as that nobody could have been deceived. 

All the above cases contemplate a reasonable certainty of description 
given at the time of sale. 
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Geyer’s Digest, 266, sec. 66, was the only act in force directing as to 
the sale by sheriff, and as to advertisement. 

7 Mo. Rep. 531, Hunt. vs. Rector, “a sheriff’s deed describing the 
land sold as three and one half eighths of the Boonville tract, situated 
in Cooper county, on the south side of the Missouri river, is not void 
for uncertainty of description.” 

12 Mass. Rep. 514, at page 521-2, the statute required an advertise- 
ment, and the court say, “at the sale it was in the power of the debtor 
to appear and represent the situation of the estate and title; and that 
the sheriff was then bound to make known to the public what he 
knew on the subject.” This was on foreclosure of mortgage. 

14 Mass. Rep. 404, at page 407, the levy was of one-seventh, (1-7,) 
when the debtors was of one-eighth, (1-8,) the court say it was good, 
that if execution be levied on one hundred acres and debtor had only 
fifty, the levy would be good for the fifty. 

II. The confirmation by the recorder of land titles embraced all 
of the Mackay concession, lying east of the line of the commons. 
This position is contained in the first instruction given for the plaintiff: 

1. This confirmation is evidenced by the entry of the recorder com- 
pared with the documents. 

2. That entry states that Mackay claims about 30 arpents, and that 
Leduc, his agent, abandons all but 30 arpents, supposed to be compre- 
hended in the commons. 

3. Then follows the act of the. recorder, a kind of short hand memo- 
randum, “‘confirmed 30 arpents; no more abandoned than may fall with- 
in the commons, should they be confirmed.” 

4. The spirit and intendment of this act, was the confirmation of all 
east of the eastern line of the commons; and it is no¢ confined to the 
quantity named, of 30 arpents. The application, as well as the recor- 
der’s memorandun, shows this. 

III. Said confirmation embraced all the land east of the line of the 


commons, according to the Spanish survey as certified from the “Re- 
gistre de arpentage,” or record of surveys transferred by the Spanish 


government, which survey and plat are to be considered better evidence 
of the Spanish survey of the Mackay tract, than the copy from the re- 
corder’s office. 

IV. The survey by De Ward being sanctioned by the department, 
after there had been conflicting claims, and made carefully for the pur- 
pose of correcting errors, by instructions from the surveyor’s office, 
was legally to be regarded by the jury, as the authoritative and correct 
survey determining the boundaries of the Mackay claim. 
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V. The confirmation of the Mackay claim by the act of 4th July, 
1836, was a better title than that under the pre-emption of Duncan. 

Acts of Congress of 2d March, 1811, Geyer’s digest; do. 9th July, 
1832, do.; do. 4th July, 1836, do; 2 Howard’s Rep. 285, Stoddart, et. 
al. vs. Chambers, showing that lands, the claims to which had been 
duly filed with the recorder, were reserved from sale by the act of 
Congress of 9th July, 1832. 

VI. All the instructions of the defendant below, making a road es- 
tablished by authority, a boundary of the Mackay claim, were rightly 
refused. 

1. Because there was no such road there. 

2. There was a road actually in use there, and the jury had a right 
to consider that , as the road referred to in the certificate of survey. 

3. The claim, as filed, was according to survey, and had that even 
crossed the road, the confirmation would have been of the same extent. 

VII. The survey of the Chouteau mill tract was rightly admitted in 
evidence. 


Scort, J., delivered the opinion of the court. 


This was an action of ejectment brought by Soulard against Ott, in 
the St. Louis circuit court, and thence transferred to the St. Louis 
court of common pleas, where there was a verdict and judgment for 
the plaintiff, to reverse which this writ of error is prosecuted. 

The facts, as preserved by the bill of exceptions, will be best under- 

stood stated in their chronological order, and are as follows: 
' On the 10th October, 1782, Gabrielle Cerre presented a petition to 
the lieutenant general, Don Francisco Cruzat, praying a grant of 8 ar- 
pents of land, having its principal front on the public road. (camino 
publico,) going from St. Louis to the village of the Prairie Catalan, 
( Carondelet, and running thenee to the river—and on the 12th Oct. 
1782, the lieutenant governor grants the land prayed for. 

On the 18th November, 1786, Joseph Brazeau petitioned for a grant 
of ten arpents of land, from north to south, bounded east by the Missis- 
sippi, and west by the main road of the little prairie. On the 20th of 
the same month, the Lieut. Governor grants to the petitioner, 10 ar- 
pents from north to south, bounded on one side by the river Missis- 
sippi, and on the other by the Main road, that leads to the Prairie a 
Catalan. : 

On the same 18th November, 1786, Gabriel Cerre applied for an 
extension of = grant of the 12th October, 1782, by granting six @- 
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pents between his former grant, and that of M. Brazeau, and extending 
from the royal highway, (Chemin Royal) to the Mississippi—and on 
the 20th of the same month, the Lieut. Governor granted the land so- 
licited. 

, On the 28th March, 1787, J. 14. Papin applied for a grant of 8 ar- 
pents of land, bounded west by the main road ( Camzno Real) leading to 
M. Delor’s village, ( Carondelet,) which was granted on the 30th of the 
same month. 

On the 7th of August 1798, Antoine Soulard petitioned for a grant of 
a tract of 14 arpents in front, by 15 in depth, opposite to a piece of 
land asked in augmentation by Don. Gabl. Cerre, and granted to him; 
the same tract of land to be bounded north by lands adjoining St. Louis, 
south of Mill creek, south and west by vacant lands of the royal do- 
main, and east by a public road eighty feet in width, that leads from 
St. Louis to the village of Carondelet, and that divides the said land of 
Gabriel Cerre, from that solicited. On the same day the land was 
grented, and the petitioner was ordered to survey and make a cer- 
tificate. 

The petition of James Mackay, under whom the plaintiff claims, is 
dated 9th October, 1799. He applies for a grant of a piece of Vacant 
land to the south of this town, (St. Louis) of about 200 and some ar- 
pents superficies, which piece of land is (shall be) bounded as follows : 
To the north of the land of Mr. Auguste Chouteau; on the south by 
that of Mr. Antoine Soulard; on the east by the public road (chemin 
publique) which leads from Carondelet to this town; and on the west 
by the domain of his majesty. The grant and order of survey are da- 
ted on the same day, and directs the surveyor Don A. Soulard, to put 
the petitioner in possession of the land he solicited, at the place desig- 
nated in the memorial; and this being executed, he, the surveyor, shall 
draw a plat of the survey, delivering the same to the party, with his 
certificate, in order that it shall serve him to obtain the concession and 
title in form, &c. 

On the 19th November, in the same year, Joseph Brazeau, applied 
for an extension of his grant westward. The petition states the pre- 
vious concession in 1786; of 10 arpents comprised between the river 
and the main road, (Chemin Royal,) and prays an augmentation of 
12-arpents in front, by such depth as will complete to him 30 arpens, 
&c. .On the sanie day, the Lieut. Governor granted the land prayed 
for. 

On the 5th of January, 1800, the grants to Gabriel Cerre of the 12th 
October, 1782, and 20th Nov. 1786, are certified to have been survey- 
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ed by A. Soulard, as one tract, on the 10th Nov.1799. The certificate 
refers to the figurative plat prefixed. On that plat, the western boun- 
dary of the tract is represented as N. 28 3-4 E, 142 perches, and the 
words ‘‘camino del villano Carondelet,’”’ are written along that line, 
representing the western boundary to be the road. 

The survey of the grant to Soulard, of 7th Aug. 1798, represents the 
survey to have been made 20th January, 1800. The certificate refers 
to the figurative plat prefixed. That plat represents the letter A. at 
the north-east corner of the survey, B. at the north-west, C. at the 
south-west, and D.. at the south-east, and a stone at each of said cor- 
ners. The east line is represented as S. 28 1-4 W. 142 perches; the 
south line as N. 78 W. 150 perches; the west boundary as N. 28 1-4 
E. 142 perches ; and the north line as S. 78 E. 150 perches. 

On the same plat the line of the commons is represented as running 
S. 24 W. crossing the north line of said Soulard’s survey, forty-three 
perches from the north-east corner. On the same plat is represented 
the boundaries of the grants to Cerre; and between the survey for 
Cerre and that of Soulard, is a space running the whole length of the 
east front of Soulard’s tract, on which space are written the words 
“Camino de St. Louis a Carondelet de 80 pds de hancho,’’ and east of 
that space, and within the grant to Cerre, lines are drawn irregularly 
crossing the north line of Cerre’s tract and thence to the south-west 
corner of the same tract; along these lines is written vzego camino, or 
old road. The certificate states the n. e. corner of the survey of Sou- 
lard’s grant, to be 93 perches to north 7 1-2 east of the south tower ; 
the boundaries of the tract are stated to be, north by a piece of vacant 
land next to Mill creek ; south, in part by vacant lands, a cross road, 
and land of Brazeau; on the east, by the road going from St. Louis to 
Carondelet. 

The certificate of Soulard, given in evidence by the plaintiff, is da- 
ted 17th Dec. 1802, states that on the 24th of the same month, he sur- 
veyed the land granted to Mackay, as by a figurative plat which pre- 
cedes the certificate. The land bounded on the north by land of A. 
Chouteau; south in part by land of A. Soulard, and royal domain ; 
east in part by land of Auguste Chouteau, and in part by the royal high- 
way (2&/. Camino) from this town to the village of Carondelet; and 
west by the royal domain. 

In June 1802, partition was made of the estate of the wife of Gl. 
Cerre, who had then departed this life, and in that partition the land 
granted to Gl. Cerre, and surveyed for him in January, 1800, was al- 
lotted to the wife of Antoine Soulard. Previous to the death of Ma- 
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dame Cerre,.Gabriel Cerre occupied the land granted to him; he had 
enclosed the eastern part, his western fence being paralled to his wes- 
tern boundary, and distant therefrom about 300 feet. At that time the 
space between his grant, and that of Soulard, was not used as a road, 
being grown up with trees and undergrowth. The road traveled, led 
from the bridge to the north-west corner of Cerre’s enclosure, (his 
north fence being on or near his north line,) and from that point south- 
ward, there were several roads traveled, between Cerre’s west fence 
and his western boundary, but that most usually traveled was very near 
tlre fence, until at or near his south boundary, where it diverged to the 
west, into the King’s highway. After the allotment of Cerre’s land to 
Soulard, in June 1802, Soulard took possession, and immediately ex- 
tended his fence to, or very near to the western boundary of the grant 
to Cerre, and the space between the grant to Cerre and that to Soulard, 
which is admitted to be the space now occupied by Carondelet Avenue, 
has ever since been used as a partof the road from St. Louis to Caron- 
delet. 

The certificate of Soulard given in evidence by the plaintiff, bears 
date 17th Dec. 1802, and states that on the 24th of the same month, he 
surveyed the land granted to James Mackay, as represented by a figu- 
rative plat prefixed. ‘The boundaries are stated to be: on the north, by 
Jand of A. Chouteau; south, in part by land of A. Soulard, and in part 
by public land; east, in part by land of A. Chouteau, and in part by the 
royal highway (#/. Camino,) from this town to Carondelet ; and west, 
by public land. The plat prefixed, gives the courses and distances of 
all the lines except one, that is the north-east. The south boundary is 
n. 78 e. 365 poles. On the plat and eastward of the survey, there is a 
road traced from the point of intersection of the n. e. ands. e. bound- 
aries, in a southerly direction, passing some distance east of the east- 
ern termination of the south boundary. Near the eastern end of the 
southern boundary, as represented on the plat, is written “Don Anto. 
Soulard.” This plat and certificate were certified by the recorder of 
land titles, as part of the records in his office. 

A plat certified by the surveyer general, though objected to, was 
given in evidence. It is a diagram without signature or date; but is 
certified by Silas Reed, surveyor, &c. that the plat, and the notes there- 
to are correctly copied from page 55 of the Registre d’ Arpentage, 
St. Louis, A, in this office. At the top, above the diagram some dis- 
tance, are the words “Don Santiago Mackay, No. 94;”’ and beneath 
the words—*WVota—Situe au S. de la petite Rivere du Moulin qui est 
aupres de cette ville. Les banes indigue sur le plan, tous les arbres 
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sont plaques—Arpentee le 24, 8 bre 1802, en vertu du decret de M. Le 
Lr. Govr. Don Charle Dehault Delassus, en date de 9, 8 bre, 1799— 
Certificate d’ arpentage expedie du 17, X bre, 1802.” 

The diagram differs from the plat as certified by Soulard, and given 
in evidence by the plaintiff, in that, it represents the Mill creek as 
touching the extreme east corner; and along the north-east line are 
written the letters and figures “S 29 E, 5 a6 p.” and from a point in 
the south line, there is drawn a line southward, and between that and 
the eastern terminus of the south line, the distance is represented to be 
16 a 9 prs. 

In 1806, Soulard claiming under Cerre, by the grants of 1782 and 
1676, and in his own right, under the grant in 1798, and James Mac- 
kay under the grant to him of 9th October, 1799, presented their re- 
spective claims before the board of commissioners, filing their grants 
and surveys as required by law. The claim of Soulard under Cerre, 
was confirmed by the board 30th Aug. 1806. On the claim of Soulard 
in his own right, that of Mackay, and many others calling for the 
Carondelet road, the board proceeded to take testimony on the spot for 
the purpose of determining the locality of said road. The testimony 
taken, and the proceedings of the commissioners thereon, were objected 
to, and excluded from the jury. 

It appears by the record of the board of commissioners, given in 
evidence by the plaintiff, that on 22d July, 1806, Mackay’s claim was 
examined by the board, and thereupon, Auguste Choteau testified, 
that the land was surveyed in 1804 or 1805, and he never heard of a 
concession before the survey. The board decided the concession to be 
antedated. On the 31st July, 1807, the consideration of the claim was 
resumed, but net finally decided on until the 4th of Nov. 1800, when it 
was rejected. 

No proceeding of the board on Soulard’s claim is in evidence, until 
Dec. 16, 1813, when it appears he claimed 56 arps. 9 perches, under 
the concession of 9th Aug. 1798, for 304 arps. 48 perches; the differ- 
ence between the claim and concession abandoned, as lying within the 
claim of the people for commons. James Mackay swears to the con- 
cession. 

And on the 28th December, 1813, Mackay’s claim of 30 arpents of 
land, under his concession of 9th Oct. 1799, and survey in 1802, came 
up for consideration, when he abandons all but 30 arpents; the part 
abandoned supposed to be within the commons. And 4néoine Soulard 
testifies that the tract was granted by Delassus, on the recommendation 
of [rudeau, who had promised the same: it was surveyed under the 
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Spanish government, and has ever since been considered as property of 
claimant. Corn was raised on the premises for claimant during 3 or 4 
of the last years. No more abandoned than shall fall within the com- 
mons, should they be confirmed. 

The report of the recorder of land titles, confirmed by the act of 
1816, referring to the claim, concession, and survey recorded in the 
books of his office, states the quantity claimed by James Mackay to be 
“30 arpents, surplus abandoned by claimant as falling within the com- 
mons of St. Louis;” and under the head opinion of the recorder, is this 
entry: “Confirmed 30 arps. O. S. Bp, 433, O. Ms. pa. 417, N. Ms. 117. 
No more abandoned than may fall within the commons should they be 
confirmed.” 

In 1816 cr 1817, James Mackay enclosed a small piece of ground 
adjoining the north line of Cerre’s grant, and occupied the ground so 
enclosed by himself and tenant one or two years. Mackay died in the 
month of March, 1822. William Milburn, who was a clerk in the office 
of the surveyor general from 1817 until 1839, when he was appointed 
surveyor general, testified, that there was an official survey of Mackay’s 
grant by Joseph C. Brown; but when that survey was made does not 
appear, nor is there any record evidence of that survey. He further 
testified that the first proclamation of the President for the sale of land 
in the district of St. Louis, which includes the land in question, was 
made in 1823, at which time fractional section 26, T. 45, N, R. 7 east, 
was not so surveyed that it could be offered at public sale. In 1822 he, 
the witness, informed Gen. Rector, then surveyor general, of the unfin- 
ished condition of the survey, and also talked with Augustus H. Evans, 
a clerk in the office, about it. Nothing however appears to have been 
done at the time on the subject. 

At the October term, of the St. Louis circuit court, for the year 1822, 
Jno. Mullanphy commenced an action of debt against James Mackay’s 
executors, and at the June term, of the same court, 25th June 1823, he 
recovered judgment for $500 debt, and $232 64 damages, together with 
costs. An alias execution was issued 18th January, 1825, reciting the 
judgment, and returnable to the first Monday in February, being the 

first day of the February term, which term was changed to the third 
Monday of March, by the act of the 3d of February, 1825. On the 
21st February, 1825, the sheriff put up advertisements, stating that 
by virtue of the said execution, he had levied upon, and would sell for 
cash to the highest bidder, at the court house door in the city of St. 
Louis, on Thursday, the 31st day of March next, between the hours of 
9 and 4, all the right, title, claim, interest, estate and property of James 
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Mackay in and to a tract of land immediately south of the city of St. 
Louis, containing 382 arpents, more or less, bounded south by land of 
A. Soulard; north, by land of A. Chouteau; and west, by vacant land, 
excepting that part of said tract wnich had been heretofore sold. A 
plat of the whole of said land, setting forth the boundaries thereof, and 
the part sold, can be seen on the day of sale.” 

The sheriff’s deed, (which though objected to was admitted, ) bears 
date 9th April, 1825, and after reciting the execution, proceeds as fol- 
lows: “By virtue of which execution, I, the said sheriff, did on the 21st 
day of February, 1825, levy upon and seize all the right, &c., of him, 
the said James Mackay, or his estate, or his executors as such in and 
to a certain tract of land situate, lying and being on the south side of 
Chouteau’s mill creek, containing ten acres and 63 hundreths of an 
acre, and bounded northward by land of John Mullanphy, and west- 
ward by land of Aaron Rutgers, and southwardly by land of the late 
Antoine Soulard, and designated and known upon the plat, hereunto 
annexed, as tract number one (No. 1,) and is part and parcel of the 
tract of 282 arpents, more or less, which is described in the aforesaid 
advertisement. The courses and distances of the tract of land hereby 
conveyed will appear from the note on the plat. And the same having 
been advertised as the law directs, by affixing six advertisements or 
handpills in the most public places in different parts of my county, at 
least 20 days before I exposed the same to sale, by virtue of which said 
execution and advertisement I did, on the 31st day of March, 1825, 
agreeably to the advertisement thereof, at the courthouse door, during 
the sitting of the circuit court of St. Louis county, expose to public 
sale,”” &c. The deed then states that Henry G. Soulard was the high- 
est and last bidder, and the land is therefore conveyed to him. 

Annexed to the deed is a diagram which was furnished by the plain- 
tiff, and was exhibited by the sheriff at the time of sale. This diagram 
exhibits nine different lots adjoining each other, without any designa- 
tion of course or distance of any of the lines, nor does it show how the 
whole is bounded. Beneath the diagram is written ‘‘Note. The first 
tract No. 1, beginning on the west side of the road at astone in the 
N. E. corner of Soulard’s tract, marked A; thence@N. 19 E. 7 20; 
thence with Mullanphy’s line, S. 71, E. 6 85; thence N. 62} E. with 
Mullanphy’s line 6 75; thence with Chouteau’s line S. 12, E. 1 75; 
thence S. 21, W. 11 00, to Soulard’s north line; thence with said line 
N. 26, W. 1 50; thence with said line N.71, W. 7 00; thence with same 
line N. 544, W. 2 75; thence with Soulard’s front line in the road §S. 
351-2, W. 075; thence N. 71, W. 1 30, across the road to the begin- 
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ning at the stone, so as to include 12 49.100 arpents, equal to 10 63-100 
acres.” 

Neither the diagram, nor the note thereto, is signed by any one. 

On the 30th April, 1828, a patent was granted to Soulard, under 
Cerre, for the land originally granted to Cerre. The north boundaries 
are described as beginning at his N. W. corner, a cedar post, in the 
southerly boundary of a claim in the name of Mackay, thence S. 71°, 
E. with Mackay’s line, at 3 ch. 821.; Mackay’s corner in Soulard’s 
garden, 10 ch. 56 1. to a post; thence south 30° east 46 ch. to a post. 

On the 20th February, 1833, the new board of commissioners pro- 
ceeded to act on Mackay’s claim, and, after taking testimony, on the 
7th Nov. 1833, the board declared the opinion, that the claim ought to 
be confirmed to James Mackay, or his legal representatives. On the 
27th Nov. 1833, the commissioners dated their report to the commis- 
sioner of the general land office, in which Mackay’s claim is No. 54 of 
the first class. 

On the 5th April, 1834, a survey of fractional section 26, T. 45, N., 
R. 7, E., made by Sprigg, was recorded in the office of the surveyor 
general, and a copy transmitted to the register at St. Louis. By that 
survey, the west boundary is represented as being east of the premises 
in controversy: commencing at a point in Chouteau’s line, near the 
bridge, and running S. 21, W. 10 ch. 93 1. to a corner formed by the N. 
and N. E. lines of survey 1333, distant from the N. W. corner of the 
same survey 10 ch. 561. On the plat there is written, on the west side 
of the west boundary, these words: “Survey No. 2017. James Mac- 
kay 288 arpents—245 acres.”” Which survey, if any such ever was 
made, is not in evidence. 

On the 5th Sept. 1834, Robert Duncan made application to the regis- 
ter and receiver at St. Louis, for a pre-emption on fractional section 26, 
and on the 20th December, in the same year he and Augustus H. Ev- 
ans, then a clerk in the surveyor general’s office, entered into an agree- 
ment in writing, by which Evans was to have one-half of Duncan’s pre- 
emption, he paying the purchase money. Which agreement was re- 
corded 13th May, 1836. 

On the 29tI? June, 1835, Duncan, by deed, conveyed to Elias T. 
Langham, who was then surveyor general, several lots, and parcels of 
land, and among others, the land claimed by pre-emption, lying north 
af Cerre, east of Mackay, and west of the Mississippi, subject to the 
agreement betwen Langham and Duncan. 

In Nov. 1835, Langham, the surveyor general, instructed L. M. Eiler, 
a deputy, to make a survey of Mackay’s claim. Theinstructions were 
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in writing, but have been lost or mislaid. Eiler testified, that he was 

furnished with a number of diagrams, or sketches; he made the survéy 

according to his instruction and the diagrams furnished. A. H. Evans 

was present at the survey which was made in December and January, 

1835-6. The survey was returned to, and appraved by the surveyor 
general, on the 25th January, 1836. The approval was written on the 

return, and the return, plat and approval recorded in the surveyor 
general’s office on the same day, and is known as the official survey No. 

2972, and does not include any part of the premises in dispute. The 
survey contains, in all, 215 62-100 acres, equal to 253 45-190 arpents ; 
of which 37 40-100 acres, or 43 96-100 arpents lie east, of the east line 
of the commons. The lines were all run to the established variation of 
8° 26’ east. The return is dated 25th Jan. 1836, signed Laurentius M. 
Kiler, and the approval of the surveyor general written thereon is as 
follows: ‘ Surveyor’s Office, Saint Louis, 25 Jan. 1836. The foregoing 
survey No. 2972, is this day approved as being conformable to the Span- 
ish survey of Don Santiago Mackay, according to the plat thereof, 
stated to contain 288 arpents, and recorded in page 434, book B, in the 
office of the United States recorder of land titles, at St. Louis, Mo.” 
It appears by the certificate of the recorder of land titles, relative to 
the confirmation to Mackay, that thirty arpents of this tract were claim- 
ed before the commissioners ; the surplus abandoned by him, as falling 
within the commons of St. Louis; also that 30 arpents were confirmed, 
and no more abandoned, than may fall within the commons should they 
be confirmed. Signed, E. T. Langham. 

It was proved by William Milburn, then a clerk in the office, and af- 
terwards surveyor general, that the certificate of Langham was written 
on the original return, and signed by said Langham, and the whole was 
recorded on the same day in the office. It happened that in recording 
the plat, certificate, and description, there was a space left blank be- 
cause it was not sufficient to record the next return to be registered. 
Langham was succeeded in the office by Daniel Dunklin, 1836, and 
he by Milburn, the witness, who continued in office until 1841, whenhe 
was succeeded by Silas Reed. He, Milburn, was a clerk under Lang- 
ham and Dunklin, during the whole period of their service ; and no 
entry was made on the said blank space, until after 1841, when he wit- 
ness, went out of office. He, the witness, examined the books recent- 
ly, and found that since the accession of Silas Reed, an entry had been 
made by him on said blank, which is the same now copied below the 
plat and description of survey No. 2972, and the certificate of Lang- 

ham. 
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An official survey of fractional section 26, T. 45, N., R. 7, E., was 
made by L. M. Eiler, deputy surveyor, which was returned and ap- 
proved by the surveyor general, and recorded in the books of his office 
in March, 1836. The plat and description were given in evidence by 
the defendant, and the survey includes the premises in controversy ; 
being bounded west. by survey No. 2972, south by survey 1333, N. E. 
by Chouteau’s mill tract, and east by the Mississippi. 

On the 25th March, 1836, Langham, the surveyor general, transmit- 
ted a duly certified copy of the plat and field notes, of the above survey, 
to the register at St. Louis, accompanied by a letter of that date, re- 
questing a return of the plat of two fractions of said section 26, pre- 
viously transmitted to the same office, in 1834, and that the corrected 
survey, then sent, should be placed on file in lieu thereof; which was 
done. 

On the 20th April, R. Duncan renewed his application for a pre-emp- 
tion on said fractional section, which was granted on third of May fol- 
lowing, and the purchase money paid on the same day. 

On the 4th July, 1836, the report of the commissioners, including 
Mackay’s claim, was confirmed with a proviso, that if it should be found 
that any tract confirmed, or any part thereof had been located by any 
person under any law of the United States, ov had been surveyed and 
sold by the United States, the act should confer no title to such lands 
in opposition to the rights acquiréd by such location or purchase. 

On the 10th Sep. 1836, said fractional section having been previous- 
ly laid out into lots, and streets, as an addition to St. Louis, Elias T. 
Langham and wife, by deed of that date conveyed to Christian Ott, the 
defendant, and Christian Ruff, for valuable consideration, two of said 
lots, which include the premises sued for. The purchasers immediate- 
ly took possession of said lots which adjoin each other, and erected 
ed thereon two valuable two story stone houses, which they have ever 
since occupied and possessed. 

On the 31st August, 1837, Daniel Dunklin, then surveyor general, 
appointed Charles DeWard to survey atract of about two hundred and 
some arpents of land, confirmed to James Mackay, or his legal repre- 
sentatives, by the act of Congress of the 4th July, 1836. Commission- 
ers’ Decision, No. 54. The instructions to DeWard state that ‘‘as there 
is an indefiniteness in the grant both as to quanity, and in the western 
extension of the survey, also in the locality of the Carondelet road at 
the time of the grant, we must be governed by the survey executed un- 
der Spanish authority, a plat of which, from the recorder’s office, forms 
a part of the accompanying evidence of the confirmation; but as this 
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plat is defective in not giving the course, and length of the N. E. boun- 
dary, you will, as regards this line, conform to the enclosed plat, co- 
pied from the Spanish Register in this office.” 

“The tract was surveyed under the authority of this office in Dec. 
1835, and Jan. 1836, (as represented in the accompanying plat C,) as 
being conformable to the Spanish survey recorded in the recorder’s of- 
fice. This survey is believed to be correct, except as to the position 
of the eastern and western boundaries thereof, which seem to be erro- 
neous, for the reason that the surveyor assumed, as the S. E. corner of 
the survey, the N. E. corner of survey No. 2016, on the present Ca- 
rondelet road, instead of going to the old road, as represented in the 
accompanying plat marked D. By running the south boundary the dis- 
tance called for on the old plat from the assumed S. E. corner, you will 
see by the plat marked C, that the course of the west boundary is 
quite different, after allowing for the variation of the needle, from the 
course of the Spanish plats marked A and B. And you will also see 
that by running the S. E. boundary from the said assumed corner, it 
intersects Chouteau’s line at 18-88 chains, instead of 17-19 chains (61 
French poles,) as set down in the Spanish plat; and that the N. E. 
boundary is but 12-99 chains, when the plat marked B, copied from the 
Spanish Register, shews it to be 56 poles, equal to 16 33 chains.” 
Signed Daniel Dunklin. 

A plat ‘and description of a survey said to have been made by De 
Ward, under the foregoing instructions, was given in evidence by the 
plaintiff as survey No. 3123. When the return was made, does not ap- 
pear. It commences by stating that the survey was made in December, 
1837, but in the description of the first line, which commences 5-54 ch. 
east of the west line of the Carondelet road, running on the course of 
Soulard’s north boundary, and along it, two calls are made for monu- 
ments erected by the same surveyor in 1838, one for the N. W. corner 
of Soulard’s survey, and N. E. of that of M. N. Lebois, and the other 
for the N. W. corner of Lebois’ survey. It is manifest that the survey 
was not made until late in 1838, or afterwards. It was not approved 
while Dunklin or Milburn continued in the office of surveyor general. 
This survey includes the premises in controversy. 

On the 5th March, 1838, the defendant was served with a written 
notice, signed Henry G. Soulard, informing the defendant that he, de- 
fendant, had erected a building, and made other improvements on the 
land bought by him,° Soulard, at sheriff’s sale, and commanding the 
defendant to abandon the same forthwith, and to remove himself and all 
his moveables therefrom. This was followed by a similar mandate signed 
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by James G., Henry G., and Benj. A. Soulard, served on the defendant 
27th Jan., 1841. 

On the 6th August, 1841, Silas Reed, then surveyor reel, approved 
the survey and return made by De Ward. This appears, not by any 
certificate on the return, but it is so stated by Mr. Reed, -in an entry 
made in June, 1842, touching the survey made by Eiler, hereinafter 
mentioned. 

On the 17th June, 1842, Silas Reed, then surveyor general, made, or 
caused to be made, an entry in the blank space, which had been left be- 
low the record of the plat and description of survey No. 2972, by Eiler, 
and the certificates thereunder written—which entry is as follows: 
‘“‘Surveyor’s office, Saint Louis, 17th June, 1842. The survey of the 
tract of James Mackay, which is platted, and described on pages 104 
and 105 of this book, was executed, it appears, in December, 1835, and 
January, 1836, under the confirmation of 30 arpents thereof, east of the 
line of the St. Louis common, by act of Congress of 29th April, 1816, 
as entered on the report of recorder Bates, of 2d of February, 1816. 
The said plat and description of the survey of Mackay’s tract, are 
hereby annulled, because it was not executed in conformity with the 
lines of the Spanish survey of that tract, upon which its confirmation 
was based, recorded in page 55 of Registre d’ trpentage, St. Louis, 
A, and with the lines of the Spanish survey of the adjoining tract of 
Auguste Chouteau, on page 19 of Registre d’ 4rpentage pour les terres 
de la dependence de St. Louis, B, in this office, and which Registre d’ 
Arpentage, (books of surveys,) are duly certified by Antoine Soulard, 
Spanish surveyor general of the province of Upper Louisiana Nor 
does it appear that the above signature of E. T. Langham, approving 
the said survey of Mackay, is the proper hand-writing of E. T. Lang- 
ham, former surveyor general of the States of Illinois and Missouri. 
The entire tract of James Mackay was confirmed by the act of Con- 
gress of 4th July, 1836, entitled, ‘an act,’ &c., under decision No. 54 
of the late board of commissioners. A survey thereof was made under 
the late confirmation in September, 1837, conformable to the lines of 
the Spanish surveys above mentioned, and the same approved on the 
6th of August, 184i, as platted and described on pages 204 to 207 of 
this book.” Signed “Silas Reed, surveyor,” &c. This certificate 
was appended to the copy of the survey No. 2972, given in evidence 
by the defendant, and the whole certified by Silas Reed to have been 
correctly copied from pages 104 and 105 of record book C, in his of- 
fice. 


It appears that the plat and description of De Ward’s survey, was 
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recorded on pages 204, 205, 206, and 207 of book C, in the office of the 
surveyor general—when, does not appear—but on the 28th November, 
1843, Silas Reed, then surveyor general, made the following entry on 
pages 322 and 323 of the same book, to-wit: 

“Continued from page 207. Surveyor’s office, St. Louis, Nov. 28th, 
1843. From the plat and description of survey No. 3123, recorded on 
pages 204, 205, 206, and 207 of this book, and from the records of this 
office, it appears that 177 76-100” acres of said survey, are included in 
the tract designated as ‘common of St. Louis,’ (survey No. 3110 com- 
firmed to the inhabitants of the town of St. Louis by the act of Congress 
of 13th June, 1812, entitled ‘an act,’ &c.) Therefore in conformity 
with the provisions of the 2d section of the act of Congress of the 4th 
of July, 1836, entitled, &c., a certficate of the new location No. 30, 
is this day issued for 177 76-100 acres, the amount of said interference. 
The remaining part of the survey, situate outside of the St. Louis com- 
mon, having been previously confirmed by the act of Congress of 29th 
April, 1816, confirming the claims embraced in the report 2d Feb., 1816, 
of F. Bates, recorder, &c.—the interference of 27 2-100 acres of Mac- 
kay’s survey with the survey numbered 363, in the name of A. Chou- 
teau, under Laclede Legiste, confirmed on the 7th June, 1810, by the 
board of commissioners under the certificate No. 363, is on that account 
excluded from the certificate of new location.” 

A certified copy of the plat and description of survey No. 3123, was 
on the 29th Nov., 1843, issued to F. R. Conway, U.S. recorder of land 
titles, for his action thereon. This entry was not signed by any one, 
and does not purport to have been. 

In December, 1843, the recorder of land titles issued a patent cer- 
tificate No. 1174, for that part of survey No. 3123 not embraced with- 
in the commons or the survey No. 363, being 44 acres 63-100. 

The plaintiff then prayed the following instructions, which were giv- 
en, and an exception was taken to the giving of them: 

1. That the confirmation by the recorder of land titles of a part of 
the claim of James Mackay, as given in evidence by the plaintiff, em- 
braced all the land east of the line of the commons included in the 
Spanish survey of Mackay’s claim, as the same has been certified from 
the office of the surveyor general, and given in evidence by the plaintiff. 

2. That the jury in ascertaining the boundaries of the part of Mac- 
kay’s claim, east of the line of the commons, will be governed by 
the actual survey made by the Spainish surveyor, and if that actually 
passed east-of the road, as left between the grants of Cerre and Sou- 
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lard, that survey will still fix the rights of those claiming under Mac- 
kay, as extending east of that road. 
3. That the jury will take the survey of Mackay’s claim, as made by 


DeWard, as the authoritative and correct survey, determing the boun- 


daries of that claim according to the Spanish survey. 

The defendant then asked the following instructions : 

1. The confimation by the recorder of land titles to James Mackay, 
given in evidence by the pleintiff, entitled said Mackay to 30 arpents of 
land east of the east line of the St. Louis commons, with boundaries to 
be established by a survey to be made under the authority of the United 
States. 

2. If the jury find from the evidence that the survey made by L. M. 
Eiler, of the grant to Mackay, given in evidence, was approved by the 
surveyor of public lands of the United States, for the States of Illinois 
and Missouri, and recorded by said surveyor in his office, as the official 
survey of said land, including. the part confirmed by the recorder of 
land titles; that said survey contains 30 arpents or more, east of the east 
line of St. Louis commons, then said survey ought to be regarded as 
establishing the boundaries of the land confirmed by the recorder. 

3. Unless the jury find from the evidence that the lot in dispute, or 
a part thereof, is within the boundary of the tract of land claimed by 
James Mackay before the board of commissioners, as designated on the 
plat, and described in the certificate of survey filed by said James Mac- 
kay, with his said claim in the office of the recorder of land titles, they 
ought to find for the defendant. 

4. If the jury find from the evidence, that prior to, and on the 4th 
July, 1836, the lot in question was without the boundaries of the tract 
confirmed to James Mackay by the recorder, and within fractional sec- 
tion 26, township 45, north, range 7 east, as surveyed under the author- 
ity of the United States; that the United States, before that day, grant- 
ed the right of pre-emption in, and sold to Robert Duncan, the whole 
of said frational section, then the plaintiffs are not entitled to recover, 
unless it appears to the satisfaction of the jury, that the said lot in dis- 
pute, or a part thereof, is within the boundaries of the tract of land 
granted to James Mackay on the 9th October, 1799, as designated on 
the plat, and certificate of survey filed by said Mackay with his claim, 
in the office of the recorder of land titles. 

5. The call in the grant to, and survey for James Mackay, under the 
Spanish government, for the king’s highway as the eastern boundary, 
ought to be understood to mean a road previously established, laid 
out or recognized by the lieutenant governor, or surveyor general 
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of Upper Louisiana, as the public road going from St. Louis to Caron- 
delet. 

6. If the jury find that previous to the grant and survey for Mackay, 
a road was laid out, or established by the lieutenant governor, or sur- 
veyor general, between the grants to Cerre and Soulard, as a part of the 
king’s highway, or public road leading from St. Louis, to Carondelet, 
then the southern boundary of the land granted to Mackay, cannot be 
extended east of said public road so laid out, established or recognized. 

7. If the jury find from the evidence that the whole of the lot in 
dispute is within the fractional section 26, T. 45 N., R. 7 E., and with- 
out the tract confirmed to James Mackay, by the recorder of land titles, 
that the right of pre-emption in the whole of fractional section was 
granted to Robert Duncan by the United States, and that said Duncan 
purchased said fractional section from the United States prior to 4th 
July, 1836, the plaintiff is not entitled to recover unless the lot in dis- 
pute, or a part thereof, is within the original grant and survey in favor 
of James Mackay. 

8. If the jury find from the evidence that what is now called Caron 
delet Avenue, occupies the space of ground designated on the plat of 
survey of the grants to Gabriel Cerre and Antoine Soulard, as the road 
leading to Carondelet, then the southern line of the grant to James 
Mackay does not extend east of that avenue, unless the jury also find 
that previous to the 9th October, 1799, there wa3 a public road estab- 
lished or recognized by competent authority as such, eastward of the 
east line of the grant to Gabriel Cerre, going from St. Louis to Ca- 
rondelet. 

9. The fact, if proved, that there was, prior to 9th October, 1799, a 
traveled way eastward of what is now Carondelet Avenue, and used by 
persons going from St. Louis to Carondelet, does not authorize the ex- 
tension of the southern boundary of the grant to Mackay east of said 
avenue, unless such traveled way was recognized or laid out as a pub- 
lic road by the surveyor general, or lieutenant governor of Upper 
Louisiana. 

10. Unless the jury find from the evidence that the lot in dispute, or 
a part thereof lies west of the public road leading from St. Louis to 
Carondelet, as established or recognized by compentent authority, (if 
they find any such road established, ) they ought to find for the de- 
fendant. 

All these instructions were refused by the court, except the third, 
and an exception taken to the refusal. The court gave the third with 
the following addition or explanation, viz; ‘That the copy of the Spanish 
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survey, as taken from the registry of surveys kept by Antoine Soulard, 
the Spanish surveyor general, is better evidence of the Spanish survey, 
than the copy taken from the recorder’s office.” To the giving which, 
with this addition, and refusing to give it as asked, an exception was 
taken. 

A new trial was asked for on the usual reasons, that the verdict was 
against law and evidence, weight of evidence; and because the court 
admitted improper evidence, and rejected proper evidence, and erred 
in giving and refusing instructions; which motion was overruled, and 
an exception was taken to that act of court. 

The first question presented for consideration, is whether the con- 
firmation of the recorder was for quantity, or whether it was for all the 
land included in the claim which lies east of the commons. When 
Mackay’s claim was first presented to the board of commissioners for 
confirmation, it was rejected on the erroneous. supposition that it was 
antedated. Being afterwards laid before the recorder of land titles for 
confirmation, an objection was interposed to it for the reason that it 
interfered with the St. Louis commons. The agent of Mackay, to re- 
move the objection, agreed to abandon all of the claim that lay west of 
the line of the commons, and supposing the remainder, after such an 
abandonment, would be 30 arpents, as it was entered with the recorder 
for about thirty, he has the claim confirmed for so much. But to re- 
move all doubt as to the effect of the abandonment, it is expressly 
stated in the act of confirmation, that only so much is abandoned as 
lies west of the line of the commons, thus showing that the abandon- 
ment was not intended to affect that portion of the claim which did not 
interfere with the commons. It was, in fact, renouncing all the land 
covered by the commons. The conflict of the claim with the commons 
being the inducement to the abandonment, we cannot extend the effect 
of the act further than the motives which induced it show that it was 
intended to be carried. It is a rule in the construction of grants that 
when the quantity is mentioned in addition to a description of the boun- 
daries, or other certain designation of the land, the whole is consideréd 
as mere description. The quantity being the least certain part of the 
description, must yield to the boundaries, if they do not agree. Effect 
is to be given to every part of the description, if practicable; but if the 
thing intended to be granted appears clearly and satisfactorily from any 
part of the description, and other circumstances are mentioned which 


are not applicable to that thing, the grant will not be defeated, but those 


circumstances will not be rejected as false or mistaken. We think it 
may be inferred from the whole terms of the confirmation, that nothing 
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was designed to be relinquished but that portion of the claim of Mac- 
kay which interfered with the commons. 

The next and most important enquiry involved in this controversy, is 
whether a resort can-be had to the survey of Mackay’s claim on the 
books in the surveyor yeneral’s office, in order to supply the defects 
of the plat of the survey filed by him with the board of commissioners. 
It will be recollected that the plat of the survey laid before the board 
of commissioners, omitted to show the course and distance of one of 
the lines and the course of another. These omissions do not exist on 
the plat of the survey of Mackay’s claim recorded in the books of the 
surveyor general; and the question is whether we can resort to those 
books in order to show what was included in tlie survey and plat exhib- 
ited to the commissioners appointed for the coulirmation of land claims? 
The 4th section of the act of Congress of March 2nd, 1805, provides 
that all claimants of lands under the French and Spanish governments 
shall deliver to the recorder of land titles a notice in writing, stating 
the nature and extent of his claims, together with a plat of the tract or 
tracts claimed; and shall deliver to the recorder, for the purpose of 
being recorded, every grant, order of survey, deed, conveyance, or 
other written evidence of his claim, and the same shall be recorded by 
the recorder. Did this’ provision stand alone, it might countenance 
the argument, that in order to ascertain the extent and boundaries of a 
claim, recourse must be had, in preference to other sources, to the in- 
formation in the recorder’s office. The 2nd section of the act of Con- 
gress of 28th February, 1806, shows how this plat came to the office 
of the surveyor general. It provides that all the plats of surveys, and 
all other papers and documents pertaining, or which did pertain to the 
office of surveyor general under the Spanish government within the 
limits of the territory of Louisiana, or to any other office heretofore 
established or authorized for the purpose of executing or recording sur- 
veys of land within the said limits, shall be delivered to the principal 
deputy surveyor of the said territory, (an officer created by the said 
act;) and no plat of survey shall be admitted as evidence in any court 
of justice, unless certified by the principal deputy to be a true copy of 
the record in his office. The 7th section of the act of Congress of 
March 3rd, 1807, provides that the tracts of land granted by the com- 
missioners shall be surveyed at the expense of the parties, under the 
direction of the surveyor general, or officer acting as surveyor general, 
in all cases, when an authenticated plat of the land, as surveyed under 
the authority of the officer, acting as surveyor general under the French, 
Spanish or American governments respectively, during the time either 
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of the said governments had the actual possession of the territories of 
Orleans and Louisiana, shall not have been filed with the proper regis- 
ter or recorder, or shall not appear of record on the public records of 
the said territories of Orleans and Louisiana. 

The 6th section of the act of Congress of June 13, 1812, enacts that, 
in all cases when by reason of the indefinite description of the local situa- 
tion and boundaries of any tract, the claim to which has been confirmed 
by the commissioners, the same cannot be ascertained by the principal 
deputy surveyor, it shall be the duty of the recorder of land titles, on 
the application of said principal deputy, to furnish such precise descrip- 
tion thereof as can be obtained from the records in his office, and the 
books of the said board of commissioners; and jor the purpose of more 
correctly ascertaining the locality and boundaries of any such tract, 
the said principal deputy shall have free access, at all reasonable hours, 
to the books and papers in the recorder’s office relating to land claims, 
and be permitted to take copies or extracts therefrom. The act of Feb- 
ruary 28, 1806, before recited, having previously transferred the plats 
of surveys in the surveyor’s office under the Spanish government, to 
the principal deputy surveyor of the U. States, we are not to infer, be- 
cause he is not directed to examine his own records to ascertain the ex- 
tent and boundaries of confirmations, that therefore the reference to 
them, as contemplated by the 7th sec. of the act of 3d March, 1807, was 
not intended. , 

Taking the several acts of Congress on this subject together, we are 
warranted in maintaining that the U. States were anxious to con- 
firm incomplete claims derived from the French and Spanish govern- 
ments, with the boundaries and extent they had whien they first origin- 
ated; and to effect this end, were willing to resort to all reliable sources 
of information. The 7th sec. of act of March 3, 1807, before recited, 
which directs that surveys shall be made at the expense of the parties, 
when plats shall not have been filed with the recorder, nor appear of 
record on the Spanish surveyor’s book, shows that in cases of doubt 
and uncertainty, reference should be had to the Spanish record of sur- 
veys and plats. Under that act if no plat had been filed with the recor- 
der, it is clear that we might have fallen back to the plat in the sur- 
veyor general’s office. If a resort can be had to the plats of that office 
when there is no plat with the recorder, on what principle should he be 
debarred from such a resort when the plat filed with the recorder is 
defective? 

We do not consider that the court was warranted in telling the jury 
that the plat from the surveyor’s office was better evidence than tha! 
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| filed with the recorder. For if the plat filed with the recorder had been 

‘ complete, yet variant from that in the office of the surveyor general, the 

survey under the confirmation, we presume, would have been in con- 

formity to the plat with the recorder, and in reference to which the con- 
firmation was made. The plat from the office of the surveyor general 

was auxiliary evidence, by no means better than that furnished by the 

plat filed with the recorder. If there were nothing in the laws of the 

U. States on this subject, from which we would be justified in refer- 

ring to the plat in the surveyor general’s office, in order to ascertain 

the boundaries of this survey, yet the plat and survey filed with the re- 

corder, referring to the surveyor’s office by book and page, and on the 

book and page referred to, finding a complete plat of the survey, we can 

not yield to the force of the objection to its being used as evidence. So 
distinct a reference to a book in a public office would seem to incorpo- 

rate the matter referred to in the certificate of survey, and make it, as 
it were apart of it. It would certainly give all persons notice who 
might wish to purchase any land adjoining the survey. 

The question next arising in this, is as to the authority of the several 
surveys which have been relied on by the parties respectively. It will 
not be necessary to examine the surveys separately and declare their 
effect, but it is deemed sufficient to state the principles which, in our 
opinion, are applicable to such official acts, and which must determine 
their validity and effect. When a survey is made by authority of the 
U. States, and it is a matter of concern between the government and 
the grantee only, not affecting the rights of others, there is no ground 
of interference for our courts. If the federal government will send 
officers here who will grant away lands without authority of law, it is 
no concern of our tribunals. But when a right or title to land has passed 
from the government to individuals, the government cannot revoke or 
destroy that right, nor can it authorize its agents todo so. The circum- 
stances of the present case, showing how surveys are annulled, and re- 
surveys are ordered, and approved when made, should satisfy. us how 
chary any court should be in telling a jury that a survey is authorita- 
tive and correct, and how dangerous it. would be to entrust to sur- 
veyor generals the power of determing the rights of individuals by 
surveys. When the rights of third persons are concerned, a surveyor 
cannot affect them by a survey. The object of a survey is to locate 
lands according to the boundaries and descriptions contained in the 
grant. When the calls of a survey are all ascertained by the grant, and 
there is no necessity for reference to external evidence to ascertain or 
identify them, their constraction is a matter of law and belongs exclu- 
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sively to the courts; but when parol evidence is introduced to ascer- 
tain or identify the calls, then it is a question of law and fact, the jury 
finding the fact, and the court declaring the law. In the case of Cock- 
rell vs. MeGuinn, 4 Mon. Rep. 63, Judge Owsly, in delivering the 
opinion of the court, says: ‘‘In cases of boundary which depend upon 
the swearing of witnesses, it would, no doubt, be incompetent for the 
court, by any sort of instruction that might be given, to withdraw from 
the jury a decision upon the weight of the testimony, and the facts 
which the testimony conduces to establish. The actual position and 
identity of the boundary, in such a case, would be exclusively a ques- 
tion of fact for the consideration and determination of a jury and not 
the court.” 

If the foregoing principles be applied to the case under consideration, 
it will be found that the third instruction given at the instance of the 
plaintiff cannot be sustained. In the petition of Mackay for a conces- 
sion, which is in the French language, the call is for “’e chemin pub- 
ligue’’—the public ruad. In the certificate of survey accompanying the 
plat of the land conceded, which is in the Spanish language, the call is 
for “el real camino’’—the royal road. In locating the survey with 
this call, a difficulty arises from the fact of there being two roads near 
each other, and the right of the parties to this suit depends on the deter- 
mination of the question,—which of these two roads was intended by 
the terms of the concession? Now as there was parol evidence as to 
the condition of these two roads, and as the use of them by the public, 
the question as to which was intended by the terms of the concession, 
was a mixed one of law and fact, and the jury should have found the 
facts or been instructed hypothetically ; and the law, as to the facts, 
as they may have been found by the jury, should have been declared to 
them by the court. So the third instruction precluded any objections 
which the defendant in his argument or otherwise might have made to 
- the plat found in the surveyor general’s office. ‘That instruction de- 
priving the defendant of these advantages, and usurping the province 
of the jury, cannot, on principle, be sustained. 

The sources of information enjoyed by this court in relation to the 
Spanish law concerning public roads, are so extremely limited that the 
expression of an opinion on the subject will not be hazarded. Another 
trial may furnish the information necessary. If there were no written 
law here concerning this matter, usage and custom made the law, or at 
least are evidence of what it was. In determining this question, we 
cannot adopt the principle that in the absence of the knowledge of the 
foreign law, it will be presumed to be like our own. This court must 
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take judicial notice of the Spanish laws which formerly prevai'ed here, 
and those who have rights depending on those taws, will insist that this 
should be done. ‘ihe doctrine that long continued, and uninterrupted 
use and enjoyment, will confer a right of way, has its foundation in the 
good sense and reason of the thing, and is familiar to the common law. 
We cannot think this doctrine, so consonant with the quiet and repose 
of society, can be long a stranger to the code of any civilized people. 

As to the point in relation to the sheriff’s deed, it may be remem- 
bered that this case does not come within the principle of Evans vs. 
Ashley, decided by this court. The advertisement describes the whole 
tract of Mackay, giving the boundaries, and states that a plat of the 
whole of said land, setting forth the boundaries and the part theretofore 
sold, which would not be sold, could be seen on the day of sale. It was 
shown in evidence that this plat was exhibited at the sale, on which the 
parts to be sold were delineated. The point of the objection in this is 
not that the property to be sold was sufficiently ascertained and de- 
clared. The defect in the sale, if any, is that the plats not having been 
exhibited until the day of sale, it did not appear until that time, what 
was to be sold, and therefore the requisite notice was not given. 

The principle heretofore maintained by this court, is that no property 
passes by a sheriff’s deed but that which is ascertained and declared 
at the time of sale. But it is not thence to be inferred that every devi- 
ation from the law by a sheriff in conducing a sale will make it void. 
Sales may be set aside for irregularities committed by the sheriff in 
conducting them, but there is a broad‘distinction between setting aside 
a sale on an application made therefor, and treating it as anullity. See 
the case of Rector vs. Hartt, 8 Mo. Rep. where this distinction is illus- 
trated. 

The other judges concurring, the judgment will be reversed and the 
cause remanded. 





GAMBLE & JOHNSTON vs. JOHNSON, Er, ar. 


1. From the petit of the defendants, it appears thatthe sale by Gamble to Julius D. John- 
ston, was made before the bill was filed by Gamble. Johnston could not then be made a 
party by the answer. Where the proper parties are not made, and it does not appear on 
the face of the bill, it should be shewn by plea. If a complainant assigu his interest 
pendent lite, the assignee must be brought in by motion. 


2. Even if Johnston could have been made a party, no decree for the rents and profits could 
be rendered against him, the decree in favor of Gamble his vendor, not giving him any 
rents and prolits. 
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3. The declaration of avendor, before he purchased the lot in dispute, are not part of tie 
res gesig, and are not admissable as evidence of the consideration of the sale from 
him to his vendee, though they aie evidence to shew his indebtedness to his vendee. 


od 
* 4. A letter written by a vendor after a sale by him, is evidence against him, though never sent 
to the person to whom it was directed ; but it is not evidence against the grantee. 


5. The declarations of a grantor made at the time of executing a conveyance, are part of the 


res geste, and are evidence to show the intent of the grantor in executing the deed, as ‘ 


againsi him, and all persons claiming under him. 


6. An omission in an answer to deny a fact charged in the bill, is not an admission of the fact, 
but it must be proved. Omiséions and evasions in an answer, are however, proper sub- 
subjects of animadversion, and calculated to weaken the force of thé answer. 


7. When an answer is contradicted in any one important particular, it is deprived of the 
Weight given to an answer. 


8. It is improper to instruct a jury that they must believe the answer, unless they believe that 
the respondent “swore falsely.?” 


9. The making of issues in a proceeding in chancery, is a matter of discussion with the 
chancellor, and should never be orderei, when, in the opinion of the chancellor, the an- 
swer is entitled to the same weight as two witnesses, or one witness and corroborating 
circumstances, 


10. Wen an issue is made, the answer is not evidence for the defendant, unless so ordered by 
the chancellor, or read by the plaintiff as an admission. 


11. An answer not responsive to a bill is not evidence, when replied to, nor is a fact stated 
by a party, but not upon his own knowledge, entitled to the same weight as one stated up- 
on his personal knowledge. 


12, A voluntary conveyance without consideration, or merely for love and affection, made by 
one who is insoivent, is void as against creditors, although the grantee were ignorant of 
the insolvency, and innocent of the fraud. 


APPEAL from St. Louis Circuit Court. 


SpaLpinG AND Tirrany, for Appellants. 


POINTS AND AUTHORITIES. m 

1. The letter of Madison Y. Johnson, offered in evidence by the 
complainants below, tending to prove the first issue, to-wit: whether 
the deed of the lot in question, made by J. H. & M. Y. Johnson, was 
made with the intent to defraud their creditors, was improperly exclu- 
ded by the court. 2 Starkie’s Evidence, 29, that “all a man’s acts and 
declarations shall be admitted in evidence whenever they afford any 
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presumption against him.” 2 J. C. R. 302; 7 Gowen, 301; 12 
Wend. 299, as to other transactions being admissible in such cases. 

1. This and other authorities, show that it was admissible on general 
principles. 

2. And the fact that it did not appear, or rather was not proved to, 
have been sent to the person to whom it was directed, does not justify 
its exclusion ; 3 Starkie’s Ev. 1433. ‘Writings found in the prisoner’s 
possession, but not published, if plainly by their contents, with a trea- 
sonable design, are evidence of sucha design, though not published.” 
1 Burr Rep. 644, Rex v. Hensey, “rough drafts of let ers written by 
prisoner, found in his bureau, admitted as evidence.” 

II. The testimony of Chase, that before said house and lot were pur- 
chased of Shepherd by the Johnsons, James H. Johnson told lim that 
“he was going to have the house bought for his mother with what he 
owed her,” was improperly admitted by the court below. 

1. That fact, that James H. Johnson made that declaration previous 
to 4th September, 1835, the date of Shepherd’s bond for the lot, had no 
tendency to prove him innocent of the fraud, if any, in making the deed 
on 25th April, 1837, to his mother and sister, especially as the bond, and 
deed by Shepherd, were to J. H. & M. Y. Johnson, in their own names, 
and apparently for their own benefit. 

2. Nor was it admissible as proof of indebtedness to his mother, as 
it admits no amount, and on it, no amount of debt could be established; 
nor is there, independently of the answers in chancery, any evidence of 
a debt. 

III. The sixth instruction asked by the complainant below, was im- 
properly refused. 

1. That an answer responsive to bill, is evidence for the defendant, 
and generally, in order to a decree against him, must be disproved by 
more than one witness; but may be disproved by its own contradictions, 
or by circumstances alone ; but when not directly responsive, the an- 
swer is not evidence. Greenleaf’s Evidence, 295,-’6,-’7, sections 
258, 251,260. That two witnesses and circumstances, or mere cir- 
cumstances alone are sufficient to convict a culprit of perjury, or to 
disprove an answer in chancery. 2John Ch’y. Rep. 92. ‘Though one 
witness against the direct and positive averment of the answer, be 
not sufficient ground for a decree, yet if that witness be corroborated 
by circumstances, it will be sufficient, and the answer may in itself, 
contain the circumstances giving greater credit to the witness.”” 9 
Cranch Rep. 153, at page 160. That “or one witness with probable 
circumstances will be required to outweigh an answer asserting a fact 
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responsive to a bill, is admitted: But certainly there may be evidence 
arising from circumstances stronger than the testimony of any single 
- witness. The weight also of an answer must depend in some degree, 
on the fact stated. Where the defendant cannot know the fact, his an- 
swer, though responsive to the bill, is not entitled to the same weight.” 
8 Mo. Rep. 19, Rountree v. Gordon. An answer in chancery, false in 
one thing, is not entitled to credit in others. 9 Vesey, p. 275, at pages 
282-3, stating general rule as to weight of the answer as testimony, 
&c., decided against defendant ; his answer outweighed by witness and 
circumstances. 11 Wend. Rep. 343. Decision of vice chancellor 
affirmed by chancellor in court of errors; though reversed, yet sustain- 
ed by chief justice, the only judge present, and a large minority, that 
the answer destroyed its own credibility by circumstances, &c. 1 Da- 
na’s Rep. 474, where the answer is responsive, but not on the personal 
knowledge of the defendant, the rule of two witnesses to disprove, 
does not apply. 9 Cranch, 153. 

IV. The seventh instruction of the complainant below, should have 
been given. 

1. Like the sixth, it pointed out a circumstance, which if it existed, 
(and whether it existed or not, was left to the jury) certainly ought to 
lessen the weight of the answer in testimony. 

2. It calls upon the court substantially to say, that if the answer were 
found by the jury to be untrue in the points mentioned, they were au- 
thorized to give less credit to the answer, than by law they were other- 
wise bound to do. 

V. The first instruction given for the defendant was wrong. 

1. It assumes that in the matters mentioned therein, the answer was 
responsive to the bill, which was not the fact. 1 John. R. 680, at page 
589, Pendleton, counsel, alledges that the answer was only responsive 
to the bill, and shows how: and at page 590, Spencer, justice, decides 
that the bill alledging that the consideration was a full and valuable one, 
the answer should have been in the affirmative, or negatively merely, 
and was a departure in saying the note was wsurzous; and of course the 
defendant was bound to prove the fact of usury, and his answer is no 
evidence of it. 1 Munford’s Rep. 373. Roane says that to permit an 
executor when called on to account, and say what were the particu- 
lars and amount of the estate to swear it away, would be monstrous, 
&c. 1 Dessaussure 589. Executor’s swearing to payment of legacy, no 
proof thereof, especially as he is swearing to the act of another. 5 Har. 
& John. 372; 1 Wash. Rep. 224. 

2. That instruction gives a summary of the answer of Hannah John- 
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son, and tells the jury to believe it unless found false by two witnesses. 
Under that instruction, the jury would naturally think they must be- 
lieve all she says in her answer, of the subjects mentioned in the in- 
struction. 

3. [t puts the matter to the jury improperly. That they could not 
find for complainant without its being proved that Hannah Johnson had 
“sworn falsely,” for the jury might think she had sworn mistakenly, 
not “falsely;”’ and the phraseology of the instruction requires proof by 
two witnesses that she was perjured. This was calculated to give a 
wrong impression, and to mislead. 

VI. The second instruction is liable substantially to the same objec- 
tions as the first. 

VII. The third instruction of defendants is wrong. 

1. It applies the same rulé to the whole of these answers, pot merely 
to the points enumerated in the first instruction, but says in substance, 
that their answers to the charge of the bill, are to be held true uuless 
disproved by two witnesses, &c. 6 Mo. R. 267, 279. 

2. It leaves it to the jury to find out what portion of their answers 
do apply to charges of the bill; thus leaving the matter of law to the 
jury. 6 Mo. Rep. 267, 279. 

3. This instruction is calculated to mislead the jury. They naturally 
infer from it that the same weight is to be given to each answer, to wit: 
that of two witnesses, so that there would be what is equivalent to eight 
witnesses swearing to the same story, set up in the answer, which must . 
be disproved by twice as many. 

4. It is wrong in requiring the jury to give the same credit to the 
answer of each, whether they knew the facts personally or not, as it is 
evident that they did not of their own knowledge, know all that is 
stated in their answers. 

VIII. The fifth and sixth instructions of the defendants are wrong in 
declaring that the words and acts of James H. Johnson, and Madison 
Y. Johnson, or either of them, could not prejudice the rights of Han- 
nah or Isabella Johnson, unless they, Hannah and Isabella, at the time, 
were knowing to, or assenting to the same, or have since assented to it, 
and in excluding Polk’s testimony. 

1. Because Hannah and Isabella claimed under J. H. and M. Y. 
Johnson, through their deed. 

2. On the firs€ issue, the only inquiry was, whether that deed was 
made to defraud the creditors, and the acts and sayings of the grantors, 
were the only instruments of evidence to show their fraud in making it. 
3. Because if the deed were made without a good and valuable con- 
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sideration, it would have been void, if intended by the grantors to de- 
fraud creditors, whether the grartees were privy to the fraud or not; 
and it belongs to the jury to determine whether there was a valuable 
consideration in making that deed. 

4. The instruction therefore tells the jury that there was a valuable 
consideration for the deed, and prohibits the jury from passing on that 
fact. 

5. Because the instruction requires both Hannah and Isabella, to as- 
sent to words or acts of the gran‘ors in the deed, in order to be preju- 
diced; whereas Isabella paid no consideration, was a volunteer, and her 
assent would have nothing to do with it. Besides she was a child, and 
could not assent. 

6. The instruction is wrong in this also, that it requires the “assent” 
of Hannah and Isabella to the words and qets of J. H. & M. Y. John- 
son, in order that these words and acts should prejudice them; whereas 
the fraud of the Johnsons in making the deed, would affect the rights 
of Hannah and Isabella, if Hannah had notice of the fraud at the time 
of taking the deed. .%ssené was not necessary to the acts or words 
manifesting the fraud, or even knowledge-of such acts or words, if Han- 
nah were chargeable with a knowledge of the fraud. 1 Story’s Equity, 
363, sec. 369; 1 Story’s Equity, 341, sec. 349, as to general doctrine; 
1 Story’s Equity, 345, sec. 353, &c.; 1 Story’s Equity, 355, 359; 1 
Story’s Equity, 354 sec. 362; 3 Bacon’s Abr. 311-712; 8 Wheat. 228; 
Roberts on Fraud, Con. 13, 14, 15, 16, 17, 18; 4 Cruise 519, 531, sec. 
55; 3 Mo. R. 302; 4 J. C. R. 450. 

These reference show that voluntary conveyances by a person in- 
debted, are fraudulent and void, as to creditors; and that conveyances 
for valuable consideration, when made to defraud creditors, and the 
grantee is cognizant of that fact, are void, not being bona fide, and that 
the want of a fraudulent intention on the part of the grantee makes no 
difference. 

7. What J. H. Jolson said to Polk, would prejudice Hannah Johnson, 
provided he made the deed with the intent to defraud his creditors, and 
she at the time had notice of the fact, as in that case there would be 
wanting bona fides. 

15 John. Rep. 162; 5 Cowen, 67, as to Voluntary Conveyances. 

12 John. Rep. 320; 12 Wend. 41. Conveyances void if for full value, 
if value, if not bona fide. 

11 Wend. 533. Even where it is buna fide on the part of the grantee 
and for full value, but is for previous debt, it is void. 

IX. The instructions were conflicting, and calculated to mislead the 








jury; 
could 
chan 
X. 
fesse 
1. 
plain 
3) 


nd 


the s 
3. 
pro 
R. 2 
xX 
shot 
that 
agal 
X 

at tl 
xX 

% 
tot 
aga 
wel 
cre 
hav 


sui! 


the 


de 


pli 


er) 
lat 
tic 








OCTOBER TERM, 1845. 








Gemble & Johnston vs. Johnson et al. 





jury; and the first and second ought not to have been given, as the jury 
could not act properly upon sucharule. They could not apply |; the 
chancellor alone is able to apply it. 

X. The matter of the bill of review was improperly taken as con- 
fessed against the complainant, Gamble. 

1. Because no deed, pro confesso, is authorized against a com- 
plainant. 

2. Because if it could have been taken at all, it should have been in 
the suit of the Johnsons vs. Gamble & Johnston. 

3. Because if the matter of the bill of review could have been taken 
pro confesso, the decree should have been a decree nisz. 1! Mo. 
R. 348. ; 


XI. The motion to set aside the order appointing a commissioner, 
should have been sustained for the reasons therein set forth, to-wit: 
that in the suit of Gamble vs. the Johnsons, it was illegal to proceed 
against the complainant, Gamble, as if he had been a defendant. 


XII. The court improperly overruled the motion, to hear testimony 
at the final hearing. 


XIII. The final decree was wrong. 

1. It should not have been against Julius D. Johnston, who was party 
to the suit; or if he were, not in sucha position as to be proceeded 
against by the defendants in the same, in the manner adopted. If he 
were co-defendant with the other Johnsons, they had no right to a de- 
cree against him; and if he were complainant, the defendants could not 
have a decree for rents against him. 

2. Julius D. Johnston was neither complainant nor defendant in the 
suit in which the decree is entered against him. 

1 Smith’s Chancery, 423. That decree binds only parties to the suit. 

1 Smith’s Chancery, 293, Ib. 301. Addition of parties by amending 
the bill. 

3. The bill of review was a mere statutory proceeding to open the 
decree and let in the defendants to defend. When this was accom- 
plished, it was functus officio. Story’s Equity Pleading, 320, sec. 403. 

2 Smith’s Chy. 60. That bill of review is in nature of a writ of 
error, and lies only after a decree has been enrolled, so that it is too 
late to apply fora re-hearing. Revised Code of 1835, Chancery Prac- 
tice. 


Lestic & Topp, for Appellees. 
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POINTS AND AUTHORITIES. 


I. The court did not err in excluding the letter of Madison Y. 
Johnson. 

1. Because the object of the bill was to destroy and nullify the title 
of the grantees. Hence the acts and declarations of the grantors sub- 
sequent to the conveyance, were inadmissable to affect the title of the 
grantees. This letter is such, being written July 21st, 1837, the con- 
veyance being made April 25, 1837. It was also the act of only one of 
the grantors not proved to have been known to the other, or the gran- 
tees. That the subsequent acts and declarations of vendors cannot be 
admitted in evidence to affect the title of the vendees not proved to be 
assenting to the same. Vide Cowen & Hill’s notes to Phillips’ Ev., 
part 1, p. 655, and following, 1 Mass. Rep. 165; 12 Mass. Rep. p. 439. 

2. Because the letter was never sent. 

II. The court did not err in admitting the statements of James H. 
Johnson to Chase, at the time he was negotiating for the purchase of 
the lot, to-wit: that he was going to buy the lot for his mother with 
what he owed her. 

Because they were of the “res gestz.”? Cowen & Hill’s notes to 
Phillips’? Evidence, part 1, p. 592, and following. 11 Pick. Rep. p. 
362, 469. 

III. The covrt did not err in giving the defendant’s instructions. 

Instruction 1, correctly declares the rule of law as to the effect of a 
responsible answer. 8 Mo. Rep. p. 19; 2 Story’s Equity Ji:risprudence, 
p- 743;, 1 Cow. Rep. p. 744, n. a. 

The answer of Hannah does say that she had separate means of her 
own, and that out of the same she furnished the means for purchasing 
the lot, and that she acquired it bona fide. See her answer. See also 
3 Eng. Cond. Chy. Rep. p. 31. And this was responsive. For the bill 
charges that she ‘‘was without any separate fortune of her own;” that 
the conveyance was made to her “without any real const/eration what- 
ever,” and fraudulently, and asks if anything were paid, then “how and 
tn what manner?” Or in other words, the bill charges that Hannah 
had nothing, paid nothing, but obtained the conveyance fraudulently. 
And she answers she did have money and enough; that with it she 
bought the lot, and that, too, fairly. 

As to what an answer should contain, and when responsive, vice Mit- 
ford, p. 109, n. 1;1. J. C. R. 103; Story’s Eq. Plead. p. 654 and follow- 
ing; 3 Paige’s Ch. Rep. p. 212; 6 Wend. Rep. 22. The case in Wend. 
is quite in point. 
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Instruction 2 was rightly given. Because the answer of Hannah 
does entirely meet, and falsify the charges of want of consideration, 
and of fraud; and as to the effect thereof, it has been already shown 
that the rule of law is correctly enunciated. If these premises be true, 
then the conclusion of said instruction follows of course. 

Instruction 3 was rightly given. Because the rule of law therein 
stated as to the effect of the answers of James H., Madison Y., and 
Joseph Johnson to the charges of the bill, is correctly laid down as al- 
ready shown. And it may be here remarked, that, in this instruction, 
the answers, so far as responsive to the charges of the bill, are given 
to the jury under the said rule of law as to their effect, without any 
specification, or condensation of their substance and tenor. So that if 
there was error in the court in stating in the first instruction the tenor 
and substance of the answer of Hannah, it does not exist in this. Now 
these answers do deny the charges of the bill, that Hannah had nothing; 
that the conveyance was made without any valuable consideration, and 
for a fraudulent purpose, and do aver the contrary with sufficient parti- 
culars. And if the jury believe their answers true, then the whole 
equity and foundation of the bill are destroyed. That the jury did, 
their verdict proves. 

Instruction 4 was rightly given. Reference to authority is not deem- 
ed needful to show this. 

Instruction 5 was rightly given. See authorities under point I. 

Instruction 6 was rightly given, on the assumptinn that the 5th was. 

Instruction 7 was rightly given. Reference to authorities is deemed 
useless to show this. 

IV. The court did not err in refusing the 6th and 7th instructions of 
the complainant. Itis not error as to the 6th; because. 

1. It is immaterial from whom, or where Hannah got her private 
means. 

2. Because the bill does not charge that if she had private means, 
she so obtained them as not to make them a valuable consideration to 
her grantors, as to their creditors, nor does it ask her from whom or 
where, nor lay any foundation for such an interrogatory. And even if 
the bill had, as no exception was taken to the answer, it is to be deem- 
ed satisfactory to the complainant, and that he did not wish, or think it 
advisable to insist upon her saying from “whom” or “where.” Any 
supposed doubt or obscurity as to a particular part of an answer, can- 
not be deemed a circumstance to impeach it in favor of the party an- 
swered, when, having the power, he does not express dissatisfaction, or 
attempt to cause the doubt removed, or the obscurity cleared away, A 
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contrary rule of law would serve to entrap the honest, and expose him 
to the infamy of convicted, or the cloud of suspected perjury, by rea- 
son of the honest mistake, omission, or ignorance,of himself, or solicitor. 

3. Because the desired effect of instruction 6th is secured in the 2nd 
of the complainant’s instructions. 

The 7th instruction was properly refused. 

1. Because there was no foundation for it, so far, at least, as the title 
of Hannah and Isabella was concerned. 

2. Because the purport of this instruction is contained in those given. 
3 Mo. Rep. 339. 

V. The instructions, taken together as a whole, contain a correct 
exposition of law applicable to the case, and were sufficiently ample 
and particular for the guidance of the jury toa just and legal! conelu- 
sion. This is sufficient. 7 Mo. Rep. p.128 8 Mo. Rep. p. 339. 

VI. There was no error in refusing the motion for a new trial. 

1. Because a court of chancery is not obliged to direct an issue. 
(Blakes’ Ch. p. 374; 2 Mad. Chy. 474; 2 Smith’s Chy. p. 75, ) and when 
it does, it is to inform its own conscience. (2 Ves. Sen. p. 553; 9 Ves. 
p- 169; 11 Ves. p. 52; 3 Swanston, 344-5; 2 Paige Rep. 487-8.) And 
whether it will grant a new trial,is, with it, a matter very much of dis- 
cretion. (2 Ves. Sen. 553; 9 Ves. p. 169; Blakes’ Chy. 375; 2 Mad. 
Chy. 480.) And it may refuse or grant a new trial whena court of Jaw 
must do otherwise. (2 Ves. Sen. 553; 9 Ves. 169; 11 Ves. 52; 3 Swan- 
ston, 345, 3 Eng. Cond. Chy. Rep. 31.) And on a motion therefor, if, 
with all the testimony, together with the instructions and pleadings be- 
fore it, it shall be satisfied with the verdict, it may refuse a new trial, 
although improper testimony admitted, or proper excluded, or proper 
instructions refused, or the effect of the answers inaccurately stated. 9 
Ves. 169; 11 Ves. 52; 3rd Swanston 315; 3 Eng. Cond. Chy. Rep. p. 
31; 2 Paige Chy. Rep. p. 487-8; Blakes’ Chy. 376; 2 Mad. Chy. 481; 2 
Smith’s Chy. 84. 

2. Because the verdict is amply sustained, at least so far as therights 
of Hannah and [sabella are concerned, even with the letter in and thd 
instructions 6th and 7th complainant given. The evidence would not 
by any means greatly preponderate in favor of complainant as is re- 
quired. 6 Mo. Rep. page 61. And in chancery the complainant must 
fail even though the testimony were equally balanced. 6 Paige, 583. 
So that neither in law nor in equity was the complainant entitled to a 
new trial. 

3. ‘The complainant could not be benefitted by a new trial. 7 Mo. 
Rep. 494. 
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That it does not follow that because love and affection are expressed 
in a deed with a money consideration, that it is fraudulent as to credit- 
ors. See 11th Wheat. Rep. 199; 1 Rand. Rep. 219; 7 Pick. 533. 

VII. The court did not err in acting on the supplemental matter of 
the bill of review. Story’s Equity Plead. p. 334; Mad. Chy. Prac. p. 
542. For Julius D. Johnston had become a party interested, and there- 
fore should be made a party. Story’s Eq. Pl. p 334; Mitford, p. 89; 7 
Paige Ch. Rep. p. 287. 

If the bill were defeated, the defendants were entitled to be restored 
to every thing they had lost by the acts of Gamble and Johnston. This 
could not be done, unless the rents and profits of the property during 
the ouster, and the possession thereof wrested away, were restored. 
Besides, when the court of chancery once gets jurisdiction of a case, 
its subject ‘matter and the parties interested, it will and ought to do 
complete justice to all the parties, and from its abhorrence of litigation 
and multiplicity of suits, it will not dispose of a part, and for the setile- 
ment of the rest turn the parties over to the other courts. 10J. R. p. 
587; 4 J. Ch. Rep. p. 609; 1 Story’s Com. on Equity, p. 82 and follow- 
ing; and 436 and following. 

VIII. The court did not err in taking the supplemental matter of the 
bill of review as confessed against Gamble. For it was not answered, 
pleaded or excepted to. Also, because the bill of review prays that 
the court will hear the supplemental matter when it re-hears the orig- 
inal. 

IX. The court did not err in refusing to set aside the order of refer- 
ence, for the reasons under point VII. 

X. The court did not err in refusing the motion of Gamble, on the 
final hearing, to hear the testimony offered by him to support the alle- 
gations of the bill. 

No additional testimony was offered, and the court had elready con- 
sidered fully the testimony ou the motion for a new trial, and passed up- 
on it. 

XI. There was no error in making Julius D. Johnston a party to the 
final decree, for he was made a party to the proceedings under the bill 
of review, and duly brought into court. 

XII. It was properly decreed that Julius D. Johnston should pay the 
money decreed, and restore possession of the property: for the amount 
was agreed to, and the possession, as alleged in the bill of review, nev- 
er denied. Also for reasons under point VII. The decree shows both 
Johnston and Gamble before tiie court, and parties participating. 
XIII. If any error in any part of the decree below, it is deemed com- 
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petent for this court to render such decree as should have been render- 
ed below. 


Scort, J., delivered the opinion of the Court. 


This was a suit in equity commenced in June, 1840, by Gamble, 
against Johnson and others, for the purpose of setting aside a convey- 
ance as fraudulent against creditors. The bill states that James H. and 
Madison Y. Johnson, partners in carrying on the business of druggists, 
were the owners in fee of a lot in St. Louis, which was conveyed to 
them by D. Shepard, by deed dated 22d April, 1837. That the John- 
sons being indebted to J. Folger, he, on the 13th October, 1837, sued 
out an attachment against them, which was levied on the lot in contro- 
versy. That on the 10th May, 1838, judgment in that suit was render- 
ed for Folger, on which an execution issued, under which, on the 10th 
July, 1838, the lot was sold to Gamble for the sum of $1250. That at 
the time of the commencement of the said suit against the Johnsons, 
they were utterly insolvent. That whilst in this situation, and with a 
view to defraud their creditors, on the 25th April, 1837, for the pre- 
tended consideration of natural love and affection, and for the sum of 
$5000, the Johnsons executed, to their mother, Hannah Johnson, a con- 
veyance of the lot in dispute, to be enjoyed by her during her natural 
life, with remainder in fee to Isabella Johnson, her infant daughter. 
That Hannah Johnson, at and before the time of the said conveyance, 
was in poor circumstances, without any separate fortune of her own, 
and unable to pay the sum set forth as the consideration for the deed. 
That her husband, Joseph Johnson, was at that time, and long previous 
had been insolvent. After making J. H. and M. Y. Johnson, the sons, 
and Joseph Johnson, the husband, Hannah Johnson, the mother, and 
Isabella L. Johnson, the daughter, parties, the bill prays that the deed 
of J. H. and M. Y. Johnson, to their mother and sister, may be set 
aside. 

A summons was issued on this bill, which was returned that none of 
the defendants were found, and thereupon an order of publication was 
awarded. At the November term, 1840, the court appointed T. B. Hud- 
son guardian ad litem of Isabella Johnson, the infant, on motion of the 
complainant ; and, the order of publication having been proved, a de- 
cree nisz was taken against all the other defendants. Hudson, the guar- 
dian of I. Johnson, put in an answer disclaiming all knowledge of the 
matters contained in the bill, and requiring proof of the same. 

Afterwards, at the March term, 1841, the court directed the com- 
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plainant to file his allegations as to the matter of fraud ailedged in the 
bill in the execution af the deed by J. H. and M. Y. Johnson to their 
mother and sister, and touching the privity of the said grantees to the 
fraud. These allegations being submitted to a jury, they found that 
the deed was without consideration, but that Hannah and Isabella John- 
son were not privy to any fraud committed by the Johnsons in making 
the deed. On this a decree was rendered in favor of the complainant, 
and the deed was set aside as fraudulent against him. 

Afterwards, at the November term, 1844, A!bert Todd, having been 
appointed guardian ad litem of Isabella Johnson, the defendants filed a 
petition against Gamble, the complainant, and Julius D. Johnston, set- 
ting forth substantially the proceedings above had against them, and 
that after the sale of the lot to Gamble, he went into possession thereof, 
and there remained, receiving the rents and profits until October, 1839, 
when he sold and conveyed the said lot to J. D. Johnston, who has 
ever since been in possession thereof, receiving the rents and profits, 
which are worth $500 per annum; and alledging that the foregoing final 
decree is wrong and unjust, because according to the best of the know- 
ledge, information, and belief of the said Joseph Johnson, Han nah 
Johnson, and Isabella Johnson, the said J. H. and M. Y. Johnson made 
the said deed bona fide, and for a valuable consideration, and without 
any intent on the part of the grantors to hinder and delay their credit- 
ors; and that Hannah John§on paid a valuable consideration, and was 
not knowing to, or privy to any fraud on the part of the grantors in 
making said deed; and praying that the said Gamble and Johnston may 
answer their petition; that the suit and proceedings in said cause may 
be revived against the petitioners, or that the said Gamble and Johnston 
show good cause to the contrary, and that the decree may be reviewed, 
reversed, and set aside; that the cause may be heard on the supple- 
mental bill, that J. D. Johnston may be made a party, and that an ac- 
count of the rents and profits of the lot may be decreed, &c., &c. Re- 
vised code 1835, page 516. 

Upon this a subpeena was issued, which was served upon Gamble and 
Johnston. 

Afterwards, at the November term, 1844, a motion was made by the 
defendants in the original suit, to set aside the decree entered therein, 
and the decree was afterwards set aside. 

Afterwards in January, 1845, the defendants put in their joint answer 
to the original bill, in which the two Johnsons admit their indebtedness 
at the time of the conveyance to them by Shepard, and at the commence- 
ment of the suit by Folger, and at the same time to various persons 
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to a considerable amount, but had debts due to them greatly more than 
sufficient to pay all demands against them, and from their inability to 
collect their debts they were compelled to make an assignment. J. H. 
and M. Y. Johnson admit that they exeeuted the deed to their mother 
for the lot in dispute. All the defendants deny that it was made upon 
a pretended consideration, and alledge that $3500 was the considera- 
tion for the same, which sum Hannah Johnson had advanced and lent 
to J. H. Johnson, to carry on the business of the firm, with*the express 
understanding that when said Hannah should select a house and lot in 
St. Louis, suitable for a residence, the money should be applied in pur- 
chasing it. That the house and lot mentioned in the. bill having been 
selected by the said Hannah, it was purchased from Shepard ona credit 
for part of the purchase money, and a title bond was executed to J. H. 
and M. Y. Johnson, conditioned to make them a deed when the whole 
of the purchase money should be paid. The money having been paid, 
a deed was executed to J. H. and M. Y. Johnson for the lot, who imme- 
diately thereafter conveyed it to their mother. That sie had separate 
means of her own, given to her for her own use and benefit; but that 
Joseph Johnson, her husband, was unable to pay his debts, having failed 
in business. That the consideration of five thousand dollars mentioned 
in the deed was inserted without the knowledge or assent of Hannah 
Johrson, and that the real consideration was $3500. All fraud is denied, 
and it is maintained that the deed was not made with a view to defraud 
creditors. 

To this answer, a replication was filed, and the court directed the 
following issues, to-wit: 

1. Whether the conveyance of the lands and tenements mentioned in 
the complainant’s bill, by J. H. and M. Y. Johnson to Hannah Johnson 
for life, with remainder in fee to J. L. Johnson, was made or contrived 
with the intent to hinder, delay, or defraud the creditors of the said J. 
H. and M. Y. Johnson. 


2 Whether the purchase of the lot in controversy, conveyed by the 
said J. H. and M. Y. Johnson, to Hannah and Isabella Johnson, was 
made bona fide, and upon a valuable consideration on the part of the 
said Hannah. 

These issues were found for the defendants. The supplemental mat- 
ter of the bill of review, was taken for confessed against Gamble and 
Johnston, and a commissioner was appointed to take an account of the 
rents and profits. 

Evidence was given of the great indebtedness of the Johnsons about 
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the time of the execution of the deed, by judgments and otherwise. In 
September, 1837, J. H. Johnson took the benefit of the insolvent 
laws. - 

Lott, a witness, testified that he was a partner of the Johnsons,—he 
went into business with them in 1836, as a co-partner ; he put into the 
concern nine or ten thousand dollars. That he quitted it in the fore 
part of April, 1837. That the Johnsons were to take all the property, 
and to pay all the debts. They executed their notes to him for $11,500, 
payable in three equal instalments,—a dividend was paid only on one of 
the notes. They promised him security, but never gave it. He ex- 
pected the house and lot to be conveyed as security, but it was about 
that time conveyed to Hannah Johnson. Hannah Johnson sent for wit- 
ness, and she said she felt troubled in mind about affairs, and told him 
not to feel uneasy, that she would pay him, and that the property was 
made over to her. 

M. Brotherton, the sheriff of St. Louis county, testified that in Oct., 
1837, he had an'attachment against the goods of tne Johnsons. There 
were also attachments against their effects in the hands of constables, 
and there was an assignment of the property. In the fall of 1337, all 
the family of the Johnsons left St. Louis. 

T. Polk testified that he was called upon to draw the deed from 
J. H. and M. Y. Johnson to H. and I. Johnson. ‘That J. H. Johnson 
told him at the time of drawing the instrument, that he wanted the lot 
to be conveyed to his mother for life, with remainder to his sister. Said 
he was prosperous, and was paying for the education of his sister. 
That the consideration of five thousand dollars was inserted at his, 
Polk’s, suggestion, as proper to negative any resulting trust. De- 
mands against the Johnsons were placed in his hands for collection, 
but he never did any thing with them, as he considered that they were 
desperate. 

A letter written by M. Y. Johnson, bearing date 21st July, 1837, and 
addressed to Dr. Sam’] L. Adams, who was called wnele, New Wash- 
ington Indiana, written on letter paper, and directed in the usual man- 
ner that letters are, was offered in evidence. This letter stated that 
in consequence of an apprehended failure in business, the conveyance 
to their mother and sister had been made; and seutiments were therein 
avowed which showed that the writer was utterly destitute of all in- 
tegrity. This letter was excluded by the court, and the exclusion was 
excepted to. 

The defendants read their answer in evidence. 
Mrs. Childs, an acquaintance of Mrs. Johnson, testified that about a 
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year before the Johnsons left St. Louis, she went with Mrs. Johnson to 
examine the house and lot in dispute, which was not long before the 
family went into possession of it. She never saw Mrs. Johnson with 
but small sums of money. She knew Mrs. Johnson was in search 
of a house for a residence, and she recommended the one in dispute to 
her. 

W.F. Chase, a witness, testified thst he was consulted by the John- 
sons in relation to the purchase of the house and lot, and that he was 
employed to examine the title. That J. M. Johnson said he was going 
to have the house bought, for his mother with what he owed her. ‘l'his 
portion of the witnesses’ testimony was objected to, but the objection 
was overruled and exceptions taken. The witness further testified that 
he did not draw up the contract; that he did not actually examine the 
title ; that he advised the Johnsons to make the purchase, but not in 
their own names, as it would be productive of litigation. 

The bond of Shepard for a title to the lot, was dated 4th September, 
1835. 

Dr. Davy, who lived in the family, said that he did not know of Mrs. 
Johnson’s having loaned money. Never saw any loaned. But when 
Johnson got into trouble, he went to her and his necessities were re- 
lieved. That he knew of Mrs. Johnson’s going out, spending money, 
and getting articles of great value. 

This is as much of the evidence in the cause as is deemed material to 
be stated, in order to a correct understanding of the case. 

The court, at the instance of the complainant, gave the jury the fol- 
lowing instructions : 

1. That the answer of the defendants is evidence in this case, but li- 
able to be rebutted by the testimony of one witness and circumstances; 
and the jury are to judge from the whole of the evidence, whether the 
allegations of the answer are outweighed or rebutted by the circum- 
stances and other testimony in the case. 

2. That the jury have the right to examine and compare the state- 
ments of the answer of the defendants, and if they find absurdities, con- 
tradictions, or inconsistencies, or concealments therein, they have the 
right to draw inferences unfavorable to the truth of said answer there- 
from. 

3. That if the jury believe from the evidence that J. H. & M. Y. 
Johnson conveyed the lot in question to their mother, Hannah Johnson, 
with remainder to their sister, without a valuable consideration, and 
that they were then in embarrassed circumstances, and owed debts to 
a large amount, which they were unable to pay then or since, then such 
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conveyance was fraudulent as to the creditors of said J. H. and M. Y. 
Johnson, although the said Hannah Johnson was ignorant of any fraud 
in the transaction. 

4. That if the said deed from J. H. and M. Y. Johnson to Hannah 
Johnson were made by them for the purpose of delaying, hindering, or 
defrauding creditors, then it was void :—unless they also believe from 
the evidence that a valuable consideration was given by the grantee, 
Hannah Johnson, therefor, and that she then, or before, had no notice, 
or knowledge that said Johnsons, her sons, were attempting by that 
transaction to hinder, or delay, or defraud their creditors, or some of 
them. 

5. That if said deed was made by the said J. H. and M. Y. Johnson, 
for the purpose of hindering, delaying or defrauding any one of their 
creditors, and is void therefor as to that creditor; it is also void as to all 
their creditors; 3 Bac. 312, 314. 

The complainant then asked the following instructions : 

6. That the failure of the answer of defendants to state from whom 
or where the alleged private means of Mrs. Hannah Jolinson were de- 
rived to her, is a circumstance tending to impeach the character of her 
answer as testimony. 

If the jury believe from the evidence that the conveyance mentioned 
in the issue, was made in a manner and fora consideration different 
from the statements of the answer, they are authorized to consider that 
as a circumstance impeaching the credibility of the answer. 

Which were refused; to which refusal an exception was taken. 

The defendants then asked the following instructions : 

1. The jury are bound to believe the answer of Hannah Johnson, 
that she had separate means of her own, and that out of the same shie 
furnished the means for purchasing the lot in question, and that she ac- 
quired said lot bona fide, to be true, unless she be proved to have sworn 
falsely, in her said answer, by two witnesses, or at least one witness, 
and other additional corroborating evidence, sufficient to satisfy the 
jury that she has sworn falsely. And her statements are entitled to the 
support of all the evidence in the case corroborative of her answer. 

2. Unless the jury find from the evidence that said Hannah has sworn 
falsely, or that her said answer is outweighed by legal evidence, under 
the rule and direction stated in the first instruction, they ought to find 
that the lot in controversy was conveyed to said Hannah and Isabella 
bona fide, and for a valuable consideration. 

3. As to the truth or falsity of the answers of James H., Madison Y. 
and Joseph Johnson, to the charges in the plaintiff’s bill, the jury are 
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bound to be governed by the same rule, as contained in the first instruc- 
tion. ' 

4. A debtor in failing circumstances may lawfully prefer one creditor 
to another in full. 

5. The words and acts of James H., Madison Y., and Joseph John- 
son, or either of them, prejudicial to the rights of Hannah and Isabella 
to this lot, under the conveyance in evidence, cannot affect those rights 
unless they, Hannah and Isabella, at the time were knowing to and as- 
senting to the same, or that they have since assented thereto. 

6. Under the rule contained in the last instruction, what James H. 

‘Johnson said to Mr. Polk cannot affect the rights of Hannah and Isa- 
bella Johnson to the lot in question. 

7. Fraud is a fact not to be presumed, but to be proved, and the jury 
should not find fraud unless proved. Fraud may be proved, however, 
as well by circumstantial as positive evidence. 

Which were given; to the giving of which the complainant ex- 
cepted. 

A motion was made to set aside the order appointing a commissioner 
to take an account of the rents and profits, which was overruled, and a 
decree was entered dismissing the bill of complainant, Gamble, and 
against Jolinson for the rents and profits; from which they appealed to 
this eourt. 

The first point we will notice in this case, is that growing out of the 
supplemental matter stated in the bill of review, relative to the sale to 
and occupancy of the disputed premises of J. D. Johnston. The sale, 


it seems, was made to Johnston in October, 1839, and the suit was. 


commenced by Gamble in June, 1840. The contract between John- 
ston and Gamble was not in evidence. If, by the contract, Gamble had 
divested himself of all interest in the subject of the suit, that fact 
should have been shown to the court in a proper way. If the proper 
parties are not made to a bill, the defect cannot be supplied by an an- 
swer making new parties. If the want of parties to a bill is apparent 
upon the face of it, the omission may be reached by demurrer; if it do not 
so appear, then the matter may be brought to the notice of the court by 
plea. Admit that the defendants might have been restored, by a bill of 
review, to all of which they were deprived by the original decree. No 
rents and profits were given to Gamble by that decree. Gamble took 
possession of the lot in dispute on the 10th July, 1838, immediately after 
the sheriff’s sale, and continued in possession until he sold to Johnston, 
in October, 1839. The defendants had an older deed than Gamble ; 
their remedy at law was clear; and they had no right to come into 
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equity to recover their rents and profits. The proper-way to view this 
matter is to drop all consideration of the sale to J. D. Johnston by Gam- 
ble. Could the defendant have recovered the rents and profits from 
Gamble in this suit? The principle is not perceived on which it could 
been done. The rule that when a court of equity obtains jurisdiction 
of a cause for one purpose, it will retain it for all other purposes, and 
do complete justice between the parties, is not applicable to this case. 
The supplemental matter would not have been the subject of a cross- 
bill; Calverly vs. Williams, 1 Ves. Jun. 211; Story’s Equity Pleadings, 
317. If the rents aad profits could not have been recovered from 
Gamble in this suit, on what principle can they be recovered from 
Jolinston? Lord Redesdale, in his treatise, p. 90, says, that a supple- 
mental bill may likewise be added to a bill of review, if any event has 
happened which requires it, and particularly if any person, not a party 
to the original suit, becomes interested in the subject, he must be made 
a party to the bill of review by way of supplement; Equity Draughts- 
man, 445; Story’s Equity, 334. Here nothing has transpired since the 
original decree varying tle condition of the cause. The sale to John- 
ston was made before the commencement of the original suit. [tis no 
new matter. Even if Johnston could have been made a party in the 
way adopted, he standing ia the shoes of Gamble, there could have been 
no decree against hin forthe profits. It seems that if a complainant 
assigns his interest in the suit pendente lite, if the defendant wishes to 
have the suit brought to a termination, his proper course is to apply to 
the court for an order that the assignee proceed and file a supplemental 
bill, in the nature of a billof revivor, within such time as shall be pre- 
scribed by the court, or that the bill in the original suit be dismissed, of 
which application notice should be given; Sedgwick vs. Cleveland, 7 
Paige, 287. 

The testimony of Chase, that before the house and lot were pur- 
chased, he heard J. H. Johnson say that he was going to have the house 
bought for his mother with what he owed her, which was admitted by 
the court, is complained of as error. This declaration of Johnson was 
made before the contract with Saepard for the lot, which took place on 
the 4th Sept. 1835. The lot was not conveyed by the Johnsons to their 
mother until April, 1837. It is very clear that when a party’s declara- 
tions afford any presumption against himself they may be used as evi- 
dence against him. But it is always for his adversary to say whether he 
will use them or not. Whena party is in possession of land, prima 
facia, he is the owner in fee, and any declarations made by him against 
his interest, and repelling this presumption, shewing the nature of his 
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possession, and that it is not such as the law presumes, are regarded as 
ves gestx, and may be given in evidence against him and those claiming 
under him. So when an act is being done, the declarations made at 
the time, shewing the nature of the act, the design and intention of the 
doer, are admitted in evidence as part of the res gestz. Such decla- 
rations made by one in possession, or in performing an act, are not re- 
garded as hearsay, but as verbal facts illustrating the act which they 
accompany. 

The declaration, it seems, was made to Chase before Johnson con- 
tracted for the lot with Shepard, and not being in possession at the time 
it can with no propriety be considered as forming a part of the res ges- 
tz. Such evidence was improperly admitted by the court, to show 
that the house and lot were purchased with money due to Mrs. Johnson. 
But it was admissible as evidence on tle part of Mrs. Johnson to show 
that her son was indebted to her. The rule, in such cases, is this :— 
that where evidence is proposed which is admissible for one purpose, 
or against one party, it is proper to receive if, with directions to the 
jury as to the purpose for which it is received, or against what party it 
is to have influence. 

As to the letter written by M. Y. Jolson, it was evidence against 
him, and perhaps, owing to the structure of tie issues, which are not 
calculated to simplify this controversy, was proper evidence in the 
cause, subject to the rule just above stated. In the case of Hildreth 
vs. Sands, 2, J. C. R. 35, Chancellor Kent advanced the opinion that 
if a deed is fraudulent on the part of the grantor, it could not stand 
even if the grantee was innocent of the fraud. In the subsequent case, 
however, of Anderson & Roberts, 3 J. C. R. 378, he admits that that 
dictum was properly corrected when that cause was afterwards before 
the court of errors; 14 J. R. 498. So it has been held that a convey- 
ance, even if for a valuable consideration, is not, under the statute of 
fraudulent conveyances, valid in point of law from that circumstance 
alone. It must also be bona fide. Judge Story says, cases have been 
repeatedly decided, in which persons have given a full and fair price for 
goods, and where the possession has been actually changed, yet being 
done for the purpose of defrauding creditors, the transaction has, been 
eld fraudulent, and therefore set aside; 1 Equity, § 369. The letter 
was written after the conveyance to Mrs. Johnson, and should not pre- 
judice her rights. .A grantor, by declarations subsequent to his convey- 
ance cannot affect the rigits of his grantee; 1 Mass. 165; 12 Mass. 
429. The jury applying the facts in the case to the contents of the letter, 
would determine whether it was written with an intent to communicate 
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information, or whether it was a mere romance ; and the circumstances 
that the relative was in existence, and did reside atthe place to which 
the letter was addressed, would have their influence in this enquiry. 

To the instructions which were given at the instance of the com- 
plainant, no exceptions were taken. But to the refusal of the court to 
give the two which were asked and refused, exceptions were filed. 
The first of these instructions turns upon the consideration of the de- 
fects, omissions and concealments of the answer. These matters were 
open to the commentary and observations of the court. The court 
might have made*such remarks upon them, as in its discretion were 
thought proper for the guidance of the jury. If the court omit to do 
this, counsel are always at liberty to do it. The refusal of the court 
to do so, is not an error of law. Indeed it might be questioned how 
far a court would be warranted in giving that to the jury as a positive 
instruction, which can only be regarded as a comment on the evidence, 
intended to aid and assist the jury in their deliberations. Would not 
such an instruction usurp the province of the jury? Van Ness vs. 
Packard, 2 P. 158. If the answer omits to deny a fact charged in the 
bill, that is no admission of the fact. The plaintiff may object to the 
answer for insufficiency in this respect, as he may for insufficiency as 
to any other fact charged. But ifhe takes no exception and the cause 
goes to a hearing upon the general replication, it is a waiver of the 
exception, and the plaintiff must prove his case. 5 Mason’s Rep. 
270. In asserting this principle, however, it is not intended to be main- 
tained, that a ‘neglect to except to an answer on account of its insuffi- 
ciency, would exempt it from strictures for its evasiveness, conceal- 
ments or other defects which weaken its force when given in evidence 
to the jury. The second of these instructions asserted an undoubted 
rule in ascertaining the weight of answers in chancery. When the an- 
swer is contradicted in any one or more important particulars, by ade- 
quate evidence, it is deprived in all other respects of that weight which 
is allowed to answers by the rules of a court of equity ; for being falsi- 
fied in one thing, no confidence can be placed in it as to others. Round- 
tree vs. Gordon, 8 Mo. Rep., 2 Tuck. 503. 

As to the instruction which were given at the instance of the de- 
fendants, their language is certainly open to criticism, and the law of 
them may be doubted. Richmond vs. Richmond, 10 Yerger, 343. 
There was no necessity for telling the jury they were bound to believe 
the answer of Hannah Johnson, unless it were proved that she swore 
falsely. If the answer had the weight attributed to it by the instruc- 
tions, it might have been co:nmunicated to the jury in a way, so that 
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they would not be driven to the painful alternative of saying a lady 
swore falsely or the answer is true. This may seem a small matter, 
bat we all know that such things have their weight. That an answer 
' responsive to a bill can only be overturned by two witnesses, or one wit- 
ness and corroborating circumstances, is a principle coeval with our 
chancery system. But this principle is subject to many just qualifica- 
tions, as that the answer itself may contain circumstances giving great- 
er credit to the testimony of a single witness; so when the answer is 
contradicted in a material matter by adequate evidence, it is deprived 
in all other respects of that weight which is allowed answers by the 
rules of a court of equity. Roundtree vs. Gordon, 8 Mo. Rep. This 
principle with its many qualifications is entrusted to the learning, skill 
and experience of chancellors, to be applied by them in adjusting the 
controversies of suitors. What is the object of an issue in chancery ? 
A chancellor looking at the pleadings and evidence in a cause, is at a 
loss to ascertain the truth of a fact according to those rules of evidence 
which the law has prescribed for his government. Under such circum- 
stances, he takes the opinion of the jury on the subject, who apply no 
other rule to ascertain the weight of the evidence than that experience 
which governs their conduct in life. If the jury in trying the issue, 
be fettered by the rule that the answer must be contradicted by two 
witnesses, or one witness and corroborating circumstances, their ver- 
dict is no evidence of the real state of the fact involved in the issue ; 
it is a mere declaration of their own opinion, shewing how the matter 
stands under the rule of evidence in chancery, in relation a defend- 
ant’s answer. So in fact a chancellor in directing an issue, would be 
delegating his judicial functions to a jury. It is clear that an issue 
may be directed, when there is only a single witness against the an- 
swer. De Tastel vs. Bordenave, 4 Con. Eng. Chan. Rep. 244; 2 Bacon 
582. A chancellor in directing an issue may determine the effect of 
an answer in evidence; it is not evidence for the defendant unless he 
orders it to be so. The plaintiff may read it as an admission; then it is 
sa any other admission under oath. The order directing an issue may 
require one or both of the parties to be examined; it may direct a 
fact to be admitted. As the issue is intended for his own information, 
the chancellor may have it tried in a manner most satisfactory to him- 
self.” Barker v. Ray, 3 Eng. Con. Chan. 35. ‘he character of the 
answer would influence a chancellor in directing an issue. If in his 
opinion, it is not entitled to the weight usually allowed answers, there 
is no hardship on the defendant in directing an issue. Chancellors 
usually look into causes, and see that there is a necessity for an issug 
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before it is directed. I would never direct anissue, when I was willing 
to say that the answer should have the weight of two witnesses, or of 
one witness and corroborating circumstances. When in the opinion of 
the chancellor, the answer is of a character that gives it that degree of 
weight, I should think it safer to apply the rule myself, than to leave 
it to inexperienced juries. Howis a jury to ascertain what is, and what 
is not responsive to a bill? We find the judges themselves acknow- 
ledging the difficulty in laying down the rule on the subject distinctly 
and precisely, and running into “‘ndceties ulterly unworthy a court of 
justice.” 2 Tuck. Com. 502. The weight to be given to an answer 
must depend on the nature of the answer itself. Although an answer 
may be responsive to a bill, yet if it be inconsistent with itself, if the 
matters thereof are incredible, can it be that two witnesses are ne- 
cessary to its overthrow? Pierson v. Catiin, 3 Ver. 272. If different 
witnesses testify to various circumstances impeaching the credit of an 
answer, would not that be sufficient to overthrow it? These observa- 
tions show the danger of applying any fixed rule to all answers, and 
the impropriety of allowing parties, as a matter of course, in every 
case to try the facts in a chancery cause by a jury, when the answer 
is to have the weight of two witnesses. The directing of issues, is a 
matter of discretion in the chancellors, to be done when a difficulty in 
ascertaining the truth of a fact in a cause arises. It must be confessed 
that the provision in the statute directing that the allegations put in 
issue sliall be disposed of by a general or special verdict, before a final 
decree shall be made, creates some embarrassment in the considera- 
tion of this subject. But let it be remembered that that provision was 
the adjunct of the Ist sec. of the article in which it is found. It did 
not exist before the enactment of that section, which was repealed at 
the session succeeding that at which it was enacted. Its retention was 
perhaps an oversight, and to the same cause we may be indebted for 
it in the present code. Be that as it may, we do not conceive that the 
provision of itself, was designed to overturn the entire ancient practice 
in chancery in relation to the trial of issues. The speedy retracing of 
our steps, and falling back on the old practice after an abortive effort to 
change it in 1835, showg the difficulties with which the subject is sur- 
rounded, and how wise it is to keep within the ancient landmarks. 

The objection to the instructions given at the instance of the defend- 
ants, that they assumed that the answer was responsive to the bill can 
not be enquired into by this court, as the amended original bill is not 
copied into the record. But it is obvious that an answer, unless it is 
responsive to a bill, is not evidence when it has been replied to. We 
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have seen that its contradictions may destroy its credit. So if a fact 
is asserted by a party, not of his own knowledge, although it may be 
responsive, it is not entitled to the weight of an assertion made on the 
personal knowledge ofa party. 1 Dana. 474; 11 Wendall, 343; 9 Cr. 153. 

Judge Tucker says there are cases in which the answer of a defend- 
ant is, in a court of equity, disarmed of all its force, cr yields to the 
superior weight of even a single witness. Thus if the answer be eva- 
sive, it will not prevail where contradicted by one witness. Or if it 
be not positive and upon the knowledge of the defendant, the evi- 
dence of one positive and credible witness will overthrow it. 2 Tuck. 
Com. 502. 

The fifth and sixth instructions, given at the instance of the defend- 
ants are also complained of. The object of these instructions, was to 
prevent the testimony of T. Polk, who drew the deed from the John- 
sons to their mother, frem affecting the rights of Mrs. Johnsor. Polk’s 
testimony related to what transpired at the time of the execution of the 
deed, to the declarations of the grantor made at that time. Such 
being the character of the testimony, it was beyond all question part 
of the res gesia, and admissible; and it was competent to show the intent 
and inducements with which the deed was executed. Mrs. Johnson 
taking under that deed, must take it subject to the explanations to be 
furnished by the acts and declarations of the grantor at the time of its 
execution. Johnson’s subsequent declarations could not affect his gran- 
tee. But his declarations made at the time of the execution of the deed, 
are a partof the res gestxz, and show tlie motives which influenced his 
conduct at the time. Bridge v. Eggleton, 14 Mass. Rep. 245. His 
conduct on the occasion tended to show that the deed was voluntary, 
and without any consideration, and if it were such, he being at the 
time insolvent, it was fraudulent, and void against his creditors. It is 
a matter of indifference whether the grantee were cognizant of the 
indebtedness or not, or whether she accepted it in good faith. . If it 
were a fact that the deed was without a valuable consideration, or if 
it were merely for love and affection, the Julnsons being insolvent, it 
was fraudulent and void against creditors, however innocent and spot- 
less the grantee might have been, for a man must be just, before he is 
generous. The declarations of Johnson made at the time of the execu- 
tion of the conveyance, tended to show that it was a voluntary one, and 
those who take it under that conveyance, must take it subject to the 
infirmity attached to it by the conduct of the grantor. 

The other judges concurring in reversing the decree, it will be re- 
versed and the cause remanded. 
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AMIS vs. STEAMBOAT LOUISA. 


This was an action brought under the acts concerning boats and vessels, for work and la- 
bor done on two keel-boats, charged to have been appurtenances of the steamboat 
Louisa. Held: 


1, That, what is an appurtenance of a steamboat, is a question of fact to be de\e:mined by 
the jury. 


2. That evidence showing that the keel-boats were repaired for the use of the steamboat 
Louisa, and were used to assist that boat in navigating the river, although not originally 
coustructed for the Louisa, was evidence to show that they were appurtenances ot 
that boat. 


APPEAL from St. Louis Court of Common Pleas. 


Leonarp ANnp Bay, for Appellant. 


POINTS AND AUTHORITIES, 


lst. The court below erred in instructing the jury, that they were 
bound, on the evidence before them, to find for the defendant. ‘This 
instruction virtually tcok the whole case from the jury. Chamberlin 
vs. Smith’s admr.; 1 Mo. Rep. page 341, 2nd ed.; Labeaume vs. Dodier, 
et al.; 1 Mo. Rep., 441, 2nd ed.; Hughes vs. Ellison, 5 Mo. Rep. 111; 
Morton vs. Reed, 6th Mo. Rep. 73; Glasgow and Harrison vs. Copeland, 
8 Mo. Rep. p. 268. 

2nd. The evidence clearly established the truth of the allegation, 
that the barges were appurtenant to the steamboat, and the statute ren- 
ders the boat liable for labor done by mechanics and others, in ‘fitting 
out, furnishing and equipping” the boat. The barges were certainly 
considered as necessary appendages to the steamboat, in order to ena- 
ble her to accomplish the object of her owners, in transporting freight 
from St. Louis to New Orleans. 

Revised Statutes of 1835, act concerning “boats and vessels,” page 
102, sec. 1; act of Feb. 12th, 1839, concerning “‘boats and vessels;”’ 
session acts of 1838-9, page 13. The execution of the note by the clerk 
by order of the captain, was an admission of the justice of the claim, 
as well as the amount of the demand. Byrne vs. St. Bt. Elk, 6 Mo. 
Rep. page 555. 


A. Hamitron, for Appellee. 
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POINTS AND AUTHORITIES. 


Ist. This court will not reverse, because of an erroneous instruction, 
if the party complaining has shown no right of action; 6 Mo. Rep. 280. 
Nor if it is apparent from the record, that the instructions given could 
not have been prejudicial to him; 7 Mo. Rep. 417; 8 ib. 225. The in- 
struction of the court, was in effect, a demurrer to the plaintiff’s evi- 
dence. The defendant introduced no testimony. 

2nd. The execution of the note by the clerk, under the direction of 
the master, cannot per se operate to impose.a lien, if none legally exist. 
The master, it is true, is authorized to bind the boat, but the scope of 
his authority is declared in the act. This transaction was not within 
his powers, R. L. 1835, p. 102, sec. 1. He could only have given a 
note, in the names of the barges. 

3rd. That the barges were owned by the proprietors of the Louisa, 
and were in the occasional use of that boat, as lighters in carrying 
freight, did not make them, in legal contemplation, like a yawl for in- 
stance, parts of her necessary furniture and equipment. They were 
separate and distinct existences—were not built with reference to the 
Louisa, but for another purpose, were distinguished by names, and were 
susceptible of registration. Another steamboat, used in the same way, 
as a lighter, might with equal propriety be considered an appurtenance 
and part of the principal boat. 

4th. The testimony did not show that the barges were appurtenances, 
or parts and parcels of the Louisa, but established directly the contrary, 
and that they were only in the occasional or temporary use of the boat, 
as lighters. 


McBripr, J., delivered the opinion of the court. 


This was a proceeding under the Statute, R. C. 1835, p. 102, and the 
supplemental act of IS39; Sess. acts 1838-9, p. 13. To the original 
complaint filed in the cause, the defendant demurred, assigning as spe- 
cial causes, that it appeared by the complaint that the sum claimed by 
the plaintiff accrued on account of work done, in the caulking and 
repairing of two kee/-boats, used in navigating the waters of this State, 
and not for work done on the said steamboat Louisa; and that it was 
not alleged, and did not appear, that the keel-boats belonged to, and 
were appurtenances of the said steamboat Louisa. The court of com- 
mon pleas sustained the g@emurrer, and the plaintiff asked and obtained 
leave to file an amended complaint. The amended complaint stated 
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the cause of action to be for work and labor on certain barges, con- 
nected with and appurtenant to the said steamboat Louisa. 

To the amended complaint the defendant pleaded, Ist nal debit. 2d, 
That the said plaintiff did not perform work, &c., on the said steamboat 
Louisa, or any part or parcel thereof. 3d, That the said keel-boats or 
barges, at the time the work was done, were not, nor was either of them, 
appurtenances of the said steamboat Louisa, as stated in said complaint. 

On the trial, the plaintiff offered evidence conducing to prove the 
work done on the barges and its value, and that the clerk of the said 
steamboat gave a note in the name of said boat, by order of the cap- 
tain, for the work, as stated in the complaint—that these barges were 
originally built by the dry dock company for another purpose, and were 
subsequently bought by the owners, and repaired for the use of the 
steamboat Louisa. That they had distinct names, the one called the 
“Wave,” and the other the “Ripple;” and their capacity was about 
125 tons each. That it was customary to register such barges—those 
had been used by the steamboat Louisa on several occasions, in carrying 
freight on the Mississippi river, and that the freight bills were given in 
the naine of the Louisa and barges. That barges are used by steam-: 
boats in times of low water. Some boats have no barges. That a 
yawl is an essential part of the appurtenances of a steamboat, but that 
a barge is not. Some boats have no yawl. That barges, when 
used, are as much under the care and control of the officers, as the 
boat itself. 

The defendant offered no evidence. Thereupon the court instructed 
the jury, thaf"from the evidence before them, they were bound by law 
to find for the defendant, and the jury having so found, the court entered 
judgment, when the plaintiff filed his motion for a new trial, assigning, 
among other reasons, because the court misdirected the jury, which 
being overruled, he appealed. 

The instruction of the court is the error complained of. What is or 
is not “appurtenances” of a steamboat, is, we think, a question of fact, 
to be established by evidence, and the fit subject of enquiry for a jury. 
The statute no where defines what is meant by the term; it must then 
be referred to the intention of the defendant, and the general under- 
standing of the community who are conversant with the business of 
steamboating. It does not necessarily follow, that because the keel- 
‘boats were originally built for another and an entire different purpose, 
that they may not afterwards become so identified with the steamboat, 
as to be said to be appurtenant thereto. So of a yawl, which may have 
originally been built for a pleasure or market craft, or used by the dry 
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dock company, to facilitate their business, and is afterwards purchased 
by a steamboat for the purpose of accompanying and being used by her 
in navigating the rivers. And the same may be said of all the tackle 
of a steamboat, none of which was originally made for the boat which 
acquired it. We are of opinion, moreover, that there was some evi- 
dence conducing to show, that the keel-boats repaired at the instance 
of the captain of the steamboat, and used in the employment of the 
boat, when occasion required their use, come within the term “appur- 
tenances”’ of said steamboat. This then being the tendency of the evi- 
dence to establish a fact relevant to the issue before the jury, the court 
erred in the instruction given, which took the whole case from the jury. 
1 Mo. R. 483; Ib. 619; 5 Ib. 110; 6 Ib. 73; 8 Ib. 268. 

The other judges concurring herein, the judgment of the court of 
common pleas is reversed, and the cause remande1 for a new trial to be 
had in that court. 





FINNEY, DOBYNS & SHADE vs. THE STATE OF MISSOURI, use or, &e. 


1. This was an action of debt upon the bond of an administrator, against the securiiies. 
The declaration alleged the receipt of money by the administratur—that after its re- 
ceipt he had died—and the breach assigned that the administrator did not, nor would 
faith{ully account for and pay and deliver the said sum of money according to law. 
And that since the death of said administrator, his legal representatives, or any of 
them, have not paid the said sumof money.” This is a sufficient assignment ofa breach, 
and it need not be averred that the deceased had, or had not, an administratrator or exe- 
cutor. 


2. The jury found that the administrator had failed to account and pay, but omitted to say 
anything as to any payment since his death. This was only an imperfect finding, and 
can only be taken advantage of by motion in arrest. 


APPEAL from St. Louis Circuit Court. 


GamsLe & Bares for Appellants. 
POINTS AND AUTHORITIES. 
Ist. On the demurrer. 


The plaintiff’s declaration leaves the money in the hands of O’Neil 
until his death, and shows no person in existence who was permitted 
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by law to pay it to his successor, or to meddle with it. No administra- 
tion appears to have been taken on the estate of O’Neil. There was 
then, no breach of the condition of the bond. This case is not like the 
ease of Darland vs. Cotton, et. al., 9 Mo. R. Zhere, there was a per- 
son in being, who was bound to pay the money to the succeeding ad- 
ministrator; here, there was none. 

2d. The inquiry by the jury was wrong. 

By statute (R.C. p. 431, § 7,) the truth of the breach is to be found. 

An inquiry ef this sort, must be into the truths of the whole breach, 
so far as itis material to the recovery, and must respond to it as a ver- 
dict does to an issue. Anda verdict finding part of an issue, and 
leaving a material part undecided, is bad. Tie jury must find at least 
the substance of every issue submitted to them. 


Catianan for Appellee. 


FOINTS AND AUTHORITIES. 


I. The appellee contends that the court below did not err in over- 
tuling the demurrer. Because, 

Ist. It was not necessary to aver that there had been an order of the 
probate court for the payment of the money sought to be recovered in 
this action. The State, use of Darland, &c. vs. Porter, Kay & Cotton, 
9 Mo. R. 

2d. It was enough to assign the breach in the words of the condi- 
tion of the bond; and the omission of the allegation that O’Neil’s exe- 
cutor or administrator had not paid the aforesaid money, was not ma- 
terial. 3 Saunders, 411, n. 4, Arlington vs. Merrick; 2 Hen. & Mun. 
446 & 459; 6 Wend. 454; 1 Bos. & Pull. 460; Ist Wend. 518, Pevey 
vs. Sleight. But, 

3d. There is, substantially, such allegation in the declaration, the 
words, ‘‘ his legal representatives,” as therein used, implying and com- 
prehending his executor or administrator, (if he had such, for the re- 
cord does not show that he had.) 2 Saunders, 61, g. note 9; 1 Saun- 
ders, 235, a. note 8, last paragraph; 5 Mo. Rep. 147 (164) Wear & 
Hickman vs. Bryant; Rev. Stat. 1835, 394, ‘‘ Limitations,”’ art. 2, sec. 
6; art. 3, secs. 4& 5, page 44; ‘* Administration,” art. 1, sec. 34. 

4th. The declaration throughout is sufficient on general demurrer. 
Rev. Stat. 1835, 430, “ Penal Bonds,” s. 1; 9 Mo. Rep. 218, Leetle vs. 
40 
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Mercer ; Rev. Stat. 1835, 458, “Practice at Law,” art. 3, sec. 14; 
new Rev. Stat. 811, “Practice at Law,” art. 3, sec. 16. 

II..As to the error thirdly assigned, nothing can be successfuily or 
properly urged here against the action of the jury in the circuit court. 
Because, 

ist. No exception was thereto taken in the circuit court, and the 
supreme court will not entertain any objection in that behalf, which 
was not raised in the court below. 4 Mo. Rep. 446, Davidson vs.Peek; 
7 Mo. Rep. 215, Fresh vs. Million, decided at the last July term of this 
court6 Mo. Rep 50, Griffin & Kinote vs. J. & C. Samuel; 8 Mo. Rep. 
59, Cornelius vs. Grant. But, 

2d. ‘There is not any thing that appears to be exceptionable in the 
inquiry, or the manner thereof; certainly nothing which the court here 
may not supply or amend. Rev. Stat. 1835, 468 & 469, ‘‘ Practice at 
Law,” art. 3, secs. 6, 7 & 8; new Rev. Stat. 827 & 828, “ Practice at 
Law,” art. 3, secs. 6, 7 & 8. 

III. The appellants having withdrawn (as it is understood) all ob- 
jection to the subject matter of their fourth assignment of error, the 
appellee, of course, need say nothing in relation thereto. 


‘ 


Scort, J., delivered the opinion of the court. 


This was an action of debt on an administration bond executed by 
Hugh O’Neil, as administrator of the estate of Michael Reilly, de- 
deased, with the appellee Finney and others as his securities. Phillip 
McGowen was joint administrator with Hugh O’Neil. McGowen 
died, and after him O’Neil. The suit was against the securities of 
O’Neil. The declaration alledges that McGowen died, and that after 
his death, O’Neil, the surviving administrator became possessed of 
$2,877 13, belonging to the estate of Michael Reilly, deceased. It is 
further alledged, that after O’Neil became possessed of said sun of 
money, and before payment and delivery thereof according to law, the 
said O’Neil died, and Peter A. Walsh, as public administrator, took 
charge of the estate. The breach assigned is, that neither the said 
McGowen nor O’ Neil, during their joint lives paid, nor the said O’Neil 
after the death of said McGowen, would or did faithfully account for, 
pay. and deliver the said sum of money according to law, and that since 
the death of said O’ Neil, his legal representatives, or any of them have 
not paid or delivered to Peter A. Walsh, the successor of O’Neil, the 
said sum of money, or any part thereof, 
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The defendants below prayed oyer of the bond, which being granted, 
they demurred to the declaration. The demurrer was overr sda, A 


jury was then sworn to try the éruth of the breach of the condition of 


the bond, alledged in the declaration, and to assess the damages arising 
thereon. 

The jury by their verdict find that neither McGowen nor O’Neil, in 
their lifetime, nor O’Neil after the death of McGowen, did pay over 
the money, but omit saying anything in relation to the non-payment after 
the death of O’Neil, by his representatives. 

The overruling the plaintiff’s demurrer, and the defective finding in 
relation to the truth of the breach of the condition of the bond set out 
in the declaration, are the errors complained of by the appellants, de- 
fendants below. 

It is urged for the appellants, that the declaration shows the money 
in the hands of O’Neil at the time of his death, but that there was no 
person shown to be in existence, who could by law pay it to his suc- 
cessor. 

This is a suit, not against O’Neil nor his representatives. Itis against 
his sureties. The breach of the condition alledged is, that O’Neil did 
not pay the money, nor has it been paid since his death. When O’Neil 
died there ceased to be any representative of Michael Reilly’s estate 
the representative of O’Neil, as such, would have had no control over 
any trust fund, which had been committed to the care of O’Neil. Such 
fund would have belonged to the estate of Reilly. If this fund did not 
exist, the conversion of it by O’Niel, constituted a demand against his 
estate, which could have been obtained, only like any other demand. 
This being a suit against O’ Neil’s sureties, on a bond conditioned that 
O’Neil would account for money, and it appearing that the money was 
not paid by him during his life, and that it has not been paid since, on 
what principle is a suitor compelled to go further, and aver that there 
was an administrator of O’Neil, and that he had not paid it. Suppose 
there had been no administration on O’Neil’s estate, or he had gone 
abroad and died, leaving no effects here ; how could there have been an 
administration ? Had there been an administration on O’Neil’s estate, 
the probate court would have had no authority to make an order on 
O’Neil’s administrator as such, relative to Reilly’s estate; there would 
have beenno privity betwee them. Had the money existed, and could 
it have been identified as the trust fund, M. Rei!ly’s admr. might have 
compelled its delivery, or if ithad been made way with, it would have 
been a demand against O’Nei!’s estate. 

In accordance with the previons decis ti t. the delec- 
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tive finding of the jury could only be taken advantage of, by motion in 
arrest. Where a material issue is entirely overlooked by the jury, and 
the finding is not a general one, the want of such finding in a material 
issue, may be taken advantage of on writ of error, though no motion in 
arrest be made in the inferior court. Jones & Jones vs. Snedicor, 3rd 
Mo. Rep. 390; Pratt vs. Rogers, 5 Mo. Rep. 53. But when the find- 
ing is a general one, it will raise a presumption that all the issues have 
been duly considered by the jury, (Stout vs. Calver, 6 Mo. Rep. 256 ;) 


and where the finding is merely defective or imperfect, the judgdment 


will not be reversed, unless a motion has been made in the inferior 
court to arrest the judgment, and overruled. Davidson vs. Peck, 4 Mo. 
Rep. 445. In the present case there was but one breach before the 
jury, and their verdict upon that breach, did not embrace all the mat- 
ters which they should have found to authorize their conclusion in favor 
of the plaintiff; but inasmuch as the attention of the circuit court was 
not directed to the defect, where it would have been readily corrected, 
no advantage can be taken of it here. 
Judgment affirmed. 





STEVENS, Garnisuer, &c. vs. GWATIIMEY, Er at. 


1. The answer of a garnishee may be disproved by evidence of his declarations made pri- 
or to the making his answer. 


2, Where the answer of a garnishee denies his indebtedness to the defendant, if the answer 
be found untrue. the garnishee is liable for interest upon his indebtedness. But where 
a garnishee admits his indebtedness, and avows his readiness to pay whenever it sha)! be 
determined by the court to whom he is liable, he is not bound to pay interest. 


ERROR to St. Louis Circuit Court. 
Drake, for Plaintiff in error. 
POINTS AND AUTHORITIES. 


1. The answer of the garnishee is evidence in his favor, and is to be 
taken to be true until disproved. Davis vs. Knapp & Shea, 8 Mo. Rep. 
657. 

2. Like an answer in chancery, that of a garnishee must be dis- 
proved by the testimony of two witnesses, or one witness and circum- 
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stances equivalent to the testimony of another: 2 Story’s Eq., 734-44. 
The witnesses in such case should testify to facts within their own 
knowledge tending to disprove the answer, apart from the garnishee’s 
statements. 

3. Statements made by the garnishee in conversation, variant from his 
answer, though proven by any number of witnesses, amount to nothing 
more at last than opposing him to himself; with the advantage in his 
favor that his answer is under oath. 

4. The evidence of the garnishee’s conversations should be received 
with great caution. Greenleaf’s Ev. 233. 

5. The conversations were held nearly a year before the making of 
the answer, at a distance from the garnishee’s residence, and without 
his books and papers to refer to. Under such circumstances he may 

well have been mistaken, and have supposed himself indebted to the 
defendant; and yet, when the necessity of stating the facts on oath 
‘arose, and he investigated the matter fully, with the aid of his books and 
papers, he may find that his conversations were utterly wrong. 

6. The admission of such evidence to disprove the garnishee’s oath, 
operates a complete and most injurious surprise upon him. He is re- 
quired to state in his answer facts, not whether he had said particular 
things; and when confronted with evidence of his conversations, to dis- 
prove the facts stated, he must of necessity be taken by surprise; and 
he is debarred the opportunity, which he might otherwise be enabled to 
embrace successfully of shewing by other testimony that the conversa- 
tion was essentially different from that represented by the plaintiff’s 
witnesses, or of impeaching their credibility. 

7. The garnishee stands in the position of a witness as well as a 
party, and is entitled to the benefit of that rule of law, that before a wit- 
ness can be contradicted by evidence of statements made by him 
contrary to his evidence, he shall be questioned as to the statements 
alledged to have been made by him, and time, place, and circumstances 
specified, so that he may recollect and explain what he had formerly 
said. Greenleaf Ev. 5114-15-16; Able & Isbell vs. Shields, 7 Mo. R. 
120, 

8. The law will not presume in any case that a man has sworn false- 
ly; but where he is shown to have made statements in conversation dif- 
ferent from those made under oath, it presumes that if permitted he 

.coulde@atisfactorily explain the conversation. In this case opportunity 
for explanation was utterly denied to the garnishee. 

9. The cases of Greer vs. Mullikin, 5 Mo. R. 49%, and of Martin vs. 
Barr, 5 Mo. ki. 102, are held to be in point here. In those cases the 
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effort was made to give evidence against parties, of statements made 
by them under oath as witnesses, and this court decided that it could 
not be done. 

10. The conversations of the garnishee indicated manifest ignorance 
of his rights, in the supposition, that because jthe defendant had ad- 
vanced money on account of the partnership, he was, therefore, in- 
debted to the defendant ; a supposition not sustained by any legal 
principle. 

11. A conviction of perjury cannot be had upon evidence merely of 
the conversations of the witness, different from his oath; because the 
evidence falls short of proving the oath false. If insufficient in that 
case, the same kind of evidence should be insufficient in this. Roscoe’s 
Crim. Ev. 687. 

12. To the benefit of all these objections the garnishee is peculiarly 
entitled, because he is not interested in the result of the case; it being 


immaterial to him, whether he pays the amount of his indebtedness to’ 


the defendant, or to the plaintiff in attachment. 

13. But if all other points in the case are decided against the garni- 
shee, it is still unquestionably true, because stated in the answer and 
not denied, but, on the contrary, sustained by the plaintiff’s evidence, 
that whatever intebtedness may have existed, was on an unsettled part- 
nership account. For any such claim the defendant could have no 
action against the garnishee, and unless the defendant had a cause of 
action against the garnishee, the latter could not be held. Story on 
Part. 322; Collyer on Part: 143; Gow. on Part. 87; Main F. & M. Ins. 
Co. vs. Weeks, 7 Mass. 438. 

14. A. garnishee cannot be charged with interest on an indebtedness 
to the defendant, which may be found against him. Willings vs. Con- 
sequa, 1 Peters’ C. C. R. 301; Norris vs. Hall, 18 Maine R. 332. 


McBaipz, J., delivered the opinion of the court. 


Gwathmey, Forbes and company, brought their action against I’. 
C. Steinback, in the St. Louis circuit court, and garnisheed Robert 
Stevens as the debtor of said Steinback. On the 6th May, 1844 Ste- 
vens filed his answer to the interrogatories propounded to him, denying 
his indebtedness except for a small amount, and on the 10th of the 
same month the plaintiffs filed their traverse to the answer. On the 
14th March, 1845, neither party requiring a jury, the cause was sub- 
mitted to the court, when the court found the answer to be untrue, and 
assessed the damages of the plaintiffs to the sum of $1,523 45, and 
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entered judgment against Stevens for the same. A motion was made 
to set aside the verdict for the following reasons: 

1. Because the verdict is against law. 

2. Because the verdict is against evidence. 

3. Beeause the verdict cannot, by the law of the land, be rendered 
against a man for an unsettled and unliquidated balance of a partner- 
ship account, which the indebtedness of the garnishee herein, if any 
existed, was shown to be. 

4. Because the verdict is against the weight of evidence. 

5. Because the court erred in refusing to decide the four first points 
of law, in favor of the garnishee, which were prayed by him. 

The motion being overruled the defendant excepted, and has brought 
the cause to this court by writ of error. 

The bill of exceptions shows that on the trial the defendant prayed 
the court to decide the following points of law for him. 

1. That the answer of yarnishee must be taken to be true until dis- 
proved, and it cannot be disproved by evidence of the garnishee’s ad- 
missions, made in conversation before the making of the answer, unless 
such admissions be connected with proof adiunde, of indebtedness to 
the defendant. 

2. That the oath of the garnishee cannot be proven to be false, by 
evidence of admissions made by him in conversation before the answer 
was sworn to. 

3. Where a party’s conversations are given in evidence to disprove 
his oath, without other evidence to corroborate the truth of the con- 
versations, the jury must presume the oath to be true. 

4, That no interest can be allowed against the garnishee on any sum 
in which he may be found indebted to the defendant. 

5. If the jury believe from the evidence that the alleged indebted- 
ness of the garnishee to the defendant, was on account of a partnership 
existing between the garnishee and defendant, the affairs of which are 
yet unsettled, and thatsuch indebtedness has not been ascertained upon 
a settlement of the affairs of the co-partnership, and liquidated be- 
tween the partners, the plaintiff cannot recover againt the garnishee. 

The court decided the fifth point for the garnishee, but refused so to 
decide the first four, to which refusal the garnishee excepted. 

We have not thought it necessary to set out the answer of Stevens, 
and the exhibits filed therewith, nor the evidence introduced by the 
plaintiffs on the trial, as there was an admitted conflict between the tes- 
timony and the answer; this court having so frequently held, that 
where this is the case, the finding of the jury will not be interrupted. 
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The questions presented for the decision of this court, arise on the 
refusal of the circuit court to decide for the garnishee the first four 
points of Jaw asked for by him. 

Are the admissions of indebtedness made by the garnishee, prior to 
the making of his answer, admissible in evidence, unconnected with 
proof akunde of indebtedness to the defendant in the action? Asa 
negative to this question, we are referred to the case of Davis vs. 
Knapp & Shea, 8 Mo. R. 657, which was a similar proceeding to the 
one now under consideration. Davis had been garnisheed for a debt 
due from Fleming to Knapp & Shea, upon the supposition that he was 
indebted to Fleming; Davis answered denying his indebtedness except 
for seventy-five cents; the plaintiff traversed his answer, and on the 
trial offered evidence to prove that Davis had admitted his indebted- 
ness to Fleming. The judge in delivering the opinion, remarks: ‘But 
the answer of the defendant, plain common sense would say, is to be 
presumed true, until the plaintiff proves it to be untrue, that is to say, 
until they proved that Davis owes Fleming more than seventy-five 
cents.” And afterwards in the same opinion, the judge says: “In the 
first place the answer of Davis is to be taken as true, until the contra- 
ry is proved; and although the first witness of the plaintiff, by his evi- 
donce, rather impeached the truth of the answer, yet if the fourth in- 
struction had been given, the jury might have given more credit to the 
answer than to the testimony of this witness. The testimony of the 
second witness of the plaintiff is in no way inconsistent with the answer 
of Davis. He states that Davis said he paid Fleming every Satur- 
day, &c.” , 

Whilst the case above cited states the law to be, that the answer of 
the garnishee must be taken to be true until disproved, it at the same 
time shows that in that case atleast the court thought it competent to 
disprove the answer, by proving that the garnishee had admitted him- 
self indebted to Fleming, the defendant. We have not been referred 
toany other adjudged case on this point, and we presume none can be 
found which qualifies the general coctrine to the extent contended for 
by. the counse! for the garnishee. 

The general rule is that the declarations of a party to the record, or 
of one identified in interest with him, are as against such party, admis- 
sibiv is evidence; and we see no sufficient reason why the admissions 
of a garnishee should be exempted from its operation, whether made 
before or after he swore to his answer. If his admissions are received 
as evidence against him, because of the probability of their truth, it 
would seem that those made before his answer was sworn to should be 
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preferred, as least subject to the imputation of having been made to 
deceive, or for the purpose of sustaining the statements made in the 
answer. Experience teaches that men are not prone to make admis- 
sions against their own interest; fanatics and madmen may, whilst ra- 
tional men do so very rarely. It does not unfrequently happen that 
actions at law are based upon the admissions of parties, that they are 
indebted to a third person; shall it be said that such admissions are to 
to receive no credence, and that after a suit has been superinduced 
thereby, the party making them shall not be held liable therefor? 

The principle of law is the same in criminal cases, end it is the every 
day practice to convict individuals for the most heinous offences upon 
their own confessions, whether made before or after their arrest. But 
it is contended that the answer is made under the solemnity of an oath, 
and is therefore to be taken as true in preference to the admissions of 
the party not under oath. How far this is so, would form a legitimate 
enquiry for the consideration of the jury. 

We have been referred to two cases in the 5 Mo. R. 103, 493, as 
having some bearing on the subject of admissions. ‘These cases only 
go the extent of deciding that it is not competent to prove what a party 
stated under oath; for the reason perhaps that he may be called again 
as a witness in the cause, and is most competent to detail his own evi- 
dence; or his evidence may have been given under a misapprehension 
of his rights, or the facts as since ascertained. No such proof was 
offered in this case. 

It is certainly true that a party cannot impeach the testimony of his 
own witness, even when the witness is a party to the suit, as in pro- 
ceedings before a justice of the peace, where the plaintiff may call 
upon the defendant to testify as to the correctness of his demand; or 
where a party by a bill of discovery calls upon his adversary to disclose 
certain facts. The statute under which this proceeding was had, does 
not regard the garnishee as a witness for the plaintiff, but expressly 
provides that “the plaintiff may deny the answer of tle garnishee, in 
whole or in part, and the issues shall be tried as ordinary issues be- 
tween plaintiff ’s and defendants.”” The answer may more properly be 
assimilated to an answer in chancery, and when read it becomes evi- 
dence for the defendant, and is conclusive if not disapproved by the 
plaintiff. How disproved? Either by evidence aliunde, or by the ad- 
missions of the defendant himself. 

Whether the indebtedness of the garnishee Stevens, to the defendant 
Steinback, was on an unsettled partnership account between them, was 
referred by the fifth instruction to the jury; and if so found by the 
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jury, they were told that the plaintiffs could not recover. This being 
a question of fact it was properly referred to the jury, and they have 
found it against the garnishee. 

The remaining question is the right of the plaintiffs to recover inter- 
est from the garnishee. 


The act regulating interest on money, R. C. 333, prowdes that credi- 
tors shall be allowed to receive interest at the rate of six per cent. per 
annum, when no other rate of interest is agreed upon, for ali monies 
after they become due by any instrument of the debtor, in writing, &c., 
on money due, and withheld by an unreasonable and vexatious delay of 
payment, or settlement of aceounts, &c. 


In Virginia it has been decided that the defendant, where a debt is 
attached in his hands, and the attachment is afterwards discharged, 
cannot protect himself from the payment of interest while the order re- 
mains in force, if he retain the money inhis hands. 1 Wash. 145. He 
ought, (in order to have absolved himself from interest,) to have 
brought the money into court to abide its order—and the court would 
have directed it to be put out at interest pendente lite, so as to avoid 
loss to the parties. 4H. & M. 265. 


In the case of Norris vs. Hall, 18 Maine R. 336, the court say, ‘‘An- 
other objection interposed, relates to the amount of interest with which 
the defendant was charged. When he was summoned as trustee, he 
was legally chargeable with an accruing interest. The conclusion 
must be, that if he had the money then unemployed, he would then 
have satisfied those undisputed demands. And the fact that he did not 
pay it over when it was demanded, after he had been adjudged trustee, 
shews that he could not have procured it, and held it unemployed, to 
await the decision of the law. The facts sufficiently rebut such a 
presumption, and prove the defendant to have been in fault whenever a 
call for payment was made upon him; and he was properly charged 
with interest on the amount due.” 


If it be endeavored to raise a presumption in this case, that Stevens 
has had the money lying idle by him, to pay his indebtedness to Stein- 
back, that presumption is fully rebutted by the fact that he denied the 
existence of such indebtedness. If Steinback had sued, no doubt can 
exist of his right to recover interest, under the facts found by the 
court ; there is then no reason why Stevens should not pay interest to 
the plaintiffs. In adjudging him liable to the plaintiffs for interest, no 
particular hardship is imposed upon him, which he would not have been 
subjected to, at the suit of Steinback. Although the plaintiffs recover 
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interest of Stevens, it inures to the benefit of Steinback, and thus in 
effect it becomes a recovery in favor of Steinback vs. Stevens. 

There are cases in which the garnishee ought not, in strict justice, 
to be held liable for interest; as where he comes forward, admits his 
indebtedness, and avows a readiness to pay the amount thereof, when- 
ever the court shall determine who is entitled to receive it. 

From the foregoing view of the case, we think the court committed 
no error; and the other judges concurring herein, the judgment of the 
circuit court is affirmed. 





STEAMBOAT OSPREY vs. UPTON JENKINS. 


1, The affidavit of the complainantin an action against a boat, stating “that the facts set 
forth in the complaint are true to the best of his knowledge,” is sufficient. 


2. When in a suit instituted by a non-resident, he having failed to give security for costs, if 
a motion be made to dismiss for want of such security, within the time allowed the de- 
fendant to plead, a judgment by default cannot be entered against the defendant =ntil 
that motion is disposed of. 


APPEAL from St. Louis Circuit Court. 


Crocxetr & Brices, for Appellant. 
POINTS AND AUTHORITIES. 


1. That the affidavit annexed to the complaint is insufficient. He 
swears only to the ‘ best of his knowledge; whereas it should have 
stated the complaint to be absolutely true; 6 Mo. R. 357.8; Chitty on 


Bills, 348. 
2. That before the time for pleading expired, the plaintiff in error 


move to dismiss the suit for want of security for costs, and whilst this 
motion was pending and undecided, judgment by default could not be 
properly entered. The defendant in the court below was not in default 
having appeared to the action in moving for security for costs ; but was 
not bound to plead until the plaintiff had placed himself, rectus in curia, 
by giving the bond required by law, which has not yet been done. 

3. That the default should have been set aside upon the affidavits 
filed. 


Goope & Cornick, for Appellee. 
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POINTS AND AUTHORITIES. 


1. Relative to the 1st, 2d and 4th assignments of error, the uniform 
practice of this court has been “not to disturb a discretionary act of 
the court below, unless the record discloses a case of great hardship.” 
According to the record it would have been a great hardship had the 
court acted otherwise than it did. 

2. There is no law, statute, custom, or rule of court, by which the 
third assignment of error is sustained, 

3. The. affidavit is sustained by the decision of Bridgford et. al. vs. 
steamboat Elk, 6 Mo. R. 356. - 

4, The plaintiff in error is not entitled to be heard. There should 
have been anorder of the court below obtained, permitting the defence 
to be conducted by the master, owner, agent, or consignee of the steam- 


boat; See Dig. 1835, p. 103, § 7. 
McBain, J., delivered the opinion of the court. 


Jenkins, on the 18th April, 1844, filed his complaint in the office of 
the clerk of the circuit court of St. Louis county against the steam- 


boat Osprey, navigating the waters of this State, for damages sustained. 


in the shipment of 130 barrels of apples from Cincinnati, Ohio, to Ga- 
lena, Illinois. Jenkins verified the facts alleged in the complaint. by 
the following affidavit : 

“Upton Jenkins being duly sworn, states that the facts in the fore- 
going declaration are true, to the best of his knowledge, and that said 
cause of action has accrued within six months.” Signed, &c. 

A warrant issued on the same day returnable to the 3d Monday in 
November, being the 18th of the month. On the 23d November, 1844, 
the attorney for the boat filed a motion to compel the plaintiff, who was 
a non-resident, to give security for the costs; R. C. 1835, p. 127, § 8. 
On the 25th of said month, and before the ‘dlepedlticn of the motion 
which had been filed two days preceding, the court entered a judgment 
by default against the defendant for want of a plea, and ordered en en- 
quiry of damages. On the 4th December, the defendant filed a motion 
to set aside the judgment by default. On the 6th December the mo- 
tion for security for costs was heard and sustained, and an order made 
requiring the plaintiff to give the security on or before the 9th of said 
month, when the plaintiff forthwith gave the security required. On the 
9th December another motion was filed by the boat to set the judgment 
aside, and for leave to plead the merits of the action, which was 
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overruled. An assessment of damages was made on the same day and 
judgment, whereupon the defendant excepted, and appealed to this 
court. 

The errors assigned, and which we shall notice, are: 

1. That the affidavit was insufficient upon which the warrant issued. 

2. That the court erred in rendering a judgment by default against 
the defendant, before a disposition was made of the motion for security 
for costs. 

To sustain the first point we are referred to a decision of this court, 
6 Mo. R. 357, as an authority decisive of the question. The affidavit 
in that case was made by an individual not a party to the suit, and who 
from anything which appeared in the cause may have known nothing 
of the facts set out in the complaint, and consequently had no right to 
testify on the subject. Here, however, the affiant is the plaintiff, and 
should be presumed to know what he is testifying about, and whether 
the facts set out in the complaint are true. The reason, therefore, of 
the principle announced in the case referred to, has no application in the 
case now before us. But it is said that the plaintiff only swears to the 
best of his knowledge. This we think sufficient, particularly when the 
whole of the fact about which he deposes are presumed to be within 
his own knowledge; if he had sworn to the best knowledge of another, 
the affidavit would undoubtedly have been bad. 

On the second point the record shows that within the time allowed 
by law for pleading, the defendant filed his motion, asking the court to 
make a rule against the plaintiff that he give security for costs, which 
the statute required him to do before he was entitled to become a suit- 
orin our courts. The legitimate effect of this motion was to suspend 
all further proceedings until it was disposed of by the court; and we 
think the court erred in entering a judgment by default, for the want of 
plea, until the security for costs was given. There canbe no propriety 
in requiring the defendant to incur any additional trouble and costs, 
until it was ascertained whether the plaintiff would secure him in the 
costs that had or might accrue in the event of his becoming liable for 
them. Besides the officers of the court, and others who are bound by 
law to render services in the cause, have a right to be secured in their 
fees for such services. 

The plaintiff, however, invokes the aid of the 29th rule of the circuit 
court of St. Louis county, which provides that affidavits filed in sup- 
port of motions, shall not be amended after they are filed, &c. This 
is no doubt a very salutary rule, and tends to prevent the making of 
affidavits “‘to order.”’ 
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Notwithstanding the defendant did file an affidavit in support of his 
motion, stating that he had a meritorious defence to the plaintiff’s cause 
of action, and which may have been rightfully adjudged insufficient, 
yet, inasmuch as he was not bound to plead until a disposition of his 
motion, there was no necessity for any such affidavit; and whether de- 
fective or not, it is not important now to enquire. There having been 
no daches on the part of the defendant, the rule is inapplicable. 

The judgment of the circuit court will be reversed, and the cause 
remanded to that court, where the defendant will be permitted to plead. 

The other Judges concurring herein, the judgment is reversed. 





ANDERSON vs. BROWN, (or coor.) 


1. The act regulating suits for freedom, which authorizes the judge to issue a writ requi- 
ring the sheriff to bring the plaintiff before him, whenever he is satisfied that there is 
danger that the slave will be removed out of the State, does not require that the judge 
should be satisfied by the testimony of a witness; any evidence which satisfies him, or 
his cwn knowledge, is insufficient. 


2. The proceedings on such a writ are not a part of the proceedings in the suit for freedom. 


3. A party who is in court for one purpose, is not necessarily in court for any other pur- 
pose. 


4. Judgment cannot be legally rendered against a party who has no notice of the pro- 


ceeding. 


s 


APPEAL from St. Louis Circuit Court. 
A. Topp, for Appellant. 
POINTS AND AUTHORITIES. 


1. The said writ was illegally issued, because issued on hearsay alone. 
The recital in the writ shows that it was issued on Dayton’s affidavit, 
and the matter of the affidavit which is the basis of the writ, is only 
the information to Dayton by Paulding ; 10 Wend. 420; 11 J. R. 175. 

2. The judgment as against Anderson at least was illegal, because 
Anderson was not summoned under said writ, nor had any day in court, 
or other opportunity to defend or purge himself, and by the recital in 
the judgment, it appears that the court had no other evidence than said 
affidavit. 
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A judgment against a person not brought into court, is illegal and 
error; 7 Mo. Rep. 433 ; Oliver Caldwell vs. Rachael Lockridge, adm’x 
of Jones Lockridge, deceased, 9th Mo. Rep. 

3. If the court below thought Anderson guilty of any willful disobe- 
dience of any process or order, lawfully issued or made by it, as pro- 
vided for by sec. 37 of the act to establish courts of record, &c., page 
160 of the Rev. Code of 1835. then by sec. 59 of said act, Anderson 
was entitled to a notice of the accusation and reasonable time to make 
defence. 

4. Sec. 4 of the act for suing for freedom, p. 285, Rev. C. of 1835, 
does not authorize judgment against the person having the negro, and 
summoned. But if inferred, still Anderson was not summoned. 


McBrinke, J., delivered the opinion of the court. 


On the 19th January, 1844, B. B. Dayton makes affidavit setting forth 
that on the 17th January, 1844, Squire Brown commenced suit, by con- 
sent, against Charles R. Anderson for his freedom in the St. Louis cir- 
cuit court, and that an order was made by said court permitting said 
Brown to sue as a poor person, and that said Dayton be assigned as his 
counsel; that said Brown have reasonable liberty to see his counsel and 
attend the court, and that he be not removed out of the jurisdiction of 
said court, nor be subjected to any severity on account of his suit ;— 
that the defendant appeared by his attorney, consented to the filing of 
the declaration and the order made in the cause, and filed a plea to the 
declaration, on the said 17th January, 1844. The affiant further sets 
forth that he is informed by John Paulding, a constable, that he said 
Paulding, at the request of said Anderson, on the said 19th January, ar- 
rested said Brown, and took him to the steamboat Admiral, for the pur- 
pose, as said Anderson told him, of sending said Brown south, and that 
said Brown was put on said boat, which was bound for New Orleans, 
and which with said Brown has departed for that place ; and said Day- 
ton believes, therefore, that said Brown is now about being removed out 
of the jurisdiction of this court. 

Thereupon the judge of the circuit court issued a writ to the sheriff 
of St. Louis county, in which itis recited that he is satisfied by the 
foregoing affidavit that said Brown is about to be removed, &c., and 
commanding said sheriff to seize said Brown and bring him before the 
judge on the 20th January instant, at 9 o’clock, A. M., at the county 
jail, and that he summon to appear, at the same time aid place, any 
person claiming or havin,: (i: possession said Brown. 
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The sheriff returned that on the 20th January, 1844, he seized said 
Brown, and had him before the judge, as required by the writ, and that 
he summoned Israel Morris, he being the person who claimed said 
Brown, and had him in possession, to be and appear at the jail of said 
county as aforesaid. No farther proceedings appear to have taken 
place before the judge. But afterwards on the 26th January, 1844, the 
circuit court rendered a judgment in the premises, wherein the fore- 
going proceeding are recited; and further that said Morris, at the 
tie and place aforesaid, (to wit, 20th January, at the jail, &c.,) though 
demanded came not; whereupon it is considered by the court, that said 
Morris and said Anderson pay the costs and charges in this behalf ex- 
pended, &c. 

On the 12th February, 1844, Anderson filed his motion to set aside 
said judgment as against him, because the same is illegal, having been 
rendered without authority in law ; which motion was overruled. On 
the 29th of said month Anderson filed another motion to set aside the 
decision of the former motion, which was also overruled, to which de- 
cision of the court the said Anderson excepted, and has brought the 
case here by appeal. 

The appellants counsel insist that the writ was illegally issued, be- 
cause issued on hearsay testimony alone, and refers to 10 Wend. Rep. 
420, where it is held that affidavits of « plaintiff that from reports and 
information he believed that his debtor kept out of the county to avoid 
paying his debts; and of his wétnesses that they had been informed 
that he had departed, and, as his creditors said, for the purpose of de- 
frauding them, are not sufficient to authorize the issuing of an attach- 
ment by a justice. By the statute of New York, under which the fore- 
going proceedings were had, the justice before he is authorized to issue 
an attachment, is required to have satisfactory proof by at least one 
disinterested witness, &c. In the case referred to in 11 John. R. 175, 
the court construe the words satisfactory proof to mean legal evidence, 
or such as would be received in the ordinary course of judicial proceed- 
ings. 

Our statute under which the judge proceeded in this case, differs 
somewhat from the New York statute. Ours provides, R. C. sec. 4. p. 
285, that if the court or judge is satisfied that the petitioner is about to 
be removed out of the jurisdiction of the court, he shall cause the pe- 
titioner to be brought up by a warrant under the seal of the court or 
the hand of the judge. There is certainly a material distinction 
between the two statutes in this. Under our statute it would be en- 
tirely competent for the court or the judge to issue a warrant upon his 
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own knowledge of facts, which would authorize the belief that the 
petitioner was about to be removed, for then he would be satisfied. Whilst 
it has been decided under the New York statute, that a justice could 
not legally act upon facts within his own knowledge, however well 
founded, because the statute declares that he must have satisfactory 
proof. See the casein John. Rep. last referred to. But it is not impor- 
tant now to dispose of the point, and we only refer to the authorities 
cited for the purpose of showing that they are not entirely conclusive 
on the question. 

It is contended that the judgment against Anderson at least was ille- 
gal, because he was not summoned under the writ, and had no day in 
court or other opportunity to defend himself. We are at a loss to as- 
certain how the proceeding before the judge at his chamber found its 
vay into the circuit court, and became engrafted on the action between 
the parties in the freedom cause. The writ issued by the judge ac- 
complished its office, when the sheriff made his return on it, and the 
only reason for summoning the person who had the petitioner in custody, 
was to afford him an opportnnity of showing his right to such posses- 
‘ion, and not to answer any further proceedings which it might become 
necessary to take against him. If the acts of the party in possession 
amounted to a contempt of the court, or a violation of any of its 
orders, and for which the party was liable, the court should have in- 
ttituted proceedings in term time, and caused the party offending to 
‘ppear in court, and show cause why he should not be adjudged guilty 
if such contempt and punished accordingly. Butif, as the counsel con- 
‘end, the proceedings against Morris be regular and valid, still as An- 
lerson was not summoned, and for anything appearing to the contrary 
.n the record, had no notice whatever, and may not, in point of fact, 
have done any act which ought to have subjected him to the payment 
of costs, it is difficult to conceive upon what grounds the judgment was 
rendered against him. Itis error to enter judgment against a party 
who has not been served with process, and does not answer to the action; 
7 Mo. Rep. 1. It is a principle of universal law, that a judgment ren- 
dered against a party who had no notice of the proceedings is utterly 
void; 7 Mo. Rep. 463. 

The circuit court may have proceeded against Anderson, because he 
was a party to the suit, and had entered his appearance in the cause, 
and might therefore be considered as in court. But we cannot recog- 
uize the correctness of the principle, that when an individual is in 
vourt for one purpose, he may be considered in court for any other, or 
‘or all purposes. But if it could be so regarded by the court in refer- 
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ence to Anderson, and this proceeding is taken as a part of the case of 
Brown against Anderson, by what principle has Morris been brought , 
in and made a co-defendant, as there is no order of the court making 
him a party to the suit. Viewed in this light the judgment is erroneous. 
For the foregoing reasons, the judgment of the circuit court ought 
to be reversed, and the other Judges concurring the same is reversed. 





STEAMBOAT BLUE RIDGE vs. STEAMBOAT TIME. 


1. A complaint against a steamboat alleged that “Richard Robertson complains that James 
A- Payne, owner of the steamboat Blue Ridge, has a demand against the steamboat 
Time, on account of the wrong doing of John H. Baldwin, the master thereof,’’ &c., 
setting ont the destruction of a yawl, is insufficient. The suit can only be brought in 
the name of the person injured. 


2. The warrant of the justice set out that “Payne complains that the steamboat Blue Ridge 
has a demand against the steamboat Time”—it contradicted the complaint and shewed 
no right of acton in Payne. 


3. A steamboat can not under the statute sue for an injury done-to her. 


ERROR to St. Louis Circuit Court. 


Goove & Cornick, for Appellant. 
POINTS AND AUTHORITIES. 


1. The complaint was sufficient and legal. See session acts 1839, p. 
13; Dig. 1835, p. 103, § 4. 

2. The warrant was defective, but the defendant forfeited all right to 
take advantage of such defect. See sess. acts 1840-41, p. 103, § 8 
and § 9. 

3. Nor eould such defect in the warrant have been fatal in any event. 
See Sherman vs. The Proprietors of the Connecticut River Bridge, 11 
Mass. 357. - | 

4. The motion on behalf of the defendant steamboat Time, before 
the justice, to set aside the judgment by default, and before the cir- 
cuit court to quash and dismiss, were not according to the statute. 
(See Dig. 1835, p. 103, §7,) and were void. A motion by a defendant 
St. Boat, is a proceeding unknown to Admiralty, or Missouri Statute 
lew. 
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McBrine, J., delivered the opinion of the court. 


This was a proceeding under the statute, commenced by filing a 
complaint before a justice of the peace in St. Louis county, when the 
defendant having made default, a judgment was rendered by the justice 
in favor of the plaintiff; the defendant appeared within ten‘ days, and 
moved the justice to set aside the judgment by default, which he over- 
whereupon the defendant appealed to the circuit court. 

In the circuit court the defendant moved the court to quash the writ 
ruled, for the following causes : 

1. The complaint in the above cause is def@ctive and void. 


2. The writ is defective and void. 


3. There is no complaint filed in the cause as is set forth in the writ. 

4. The proceedings are detective, erroneous and void. 

The motion was sustained and the writ quashed, to which the plain- 
tiff excepted and appealed to this court. 

First. Is the complaint defective and void? Itsets forth that “Rich- 
ard Robertson complains that James A. Payne, owner of the steamboat 
Blue Ridge, has a demand against the steamboat Time, on account of 
the wrong doing of John H. Baldwin, the master thereof,”’ &c.,- which 
is signed and sworn to by Robertson. 

The statute provides that boats and vessels used in navigating the 
waters of this State, shall be liable for all injury done to persons or 
property by such boat or vessel; and that suit may be instituted against 
them by name, for any such injury, by filing a complaint setting forth 
the plaintiff ’s demand in all its particulars, and on whose account the 
same accrued; the camplaint to be verified by the affidavit of the plain- 
tiff, or some credible person for him, and shall stand in lieu of a decla- 
ration. R.C. 102, and sess. Acts 1838-'9, 13. 

The injury complained of is the destruction of a yawl, said to be the 
property of James A. Payne, by John H. Baldwin, the captain of the 
‘‘Time.” Payne being the individual aggrieved, might waive his right 
of action, and will be presumed to have done so until a complaint is 
made in his name. There is nothing in the papers or proceedings in 
the cause, showing what relation Richard Robertson bears to the par- 
ties, or the subject matter in controversy, and he may perhaps very 
honestly conclude, from his imperfect knowledge of the occurrence, 
that Payne has been aggrieved by the conduct of the captain of the 
“Time,” whilst Payne, who may perhaps be better informed, may en- 
tertain a different opinion. If Payne do not complain, the complaint 
of no other person is sufficient to authorize the bringing of this action 
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When the complaint is made zn the name of the party aggrieved, then 
it is sufficient if the facts set out, are sworn to be true by some credi- 
ble person. 

If this point were susceptible of doubt, that doubt would be at once 
removed by a reference to the third section of the act, heretofore re- 
ferred to, which declares “that any plaintiff wishing to institute suit 
against a boat or vessel, shall file his complaint against such boat or 
vessel, by name, with the clerk,” &c. The plaintiff sha'l file his com- 
plaint, which we have seen is to stand in the place of a declaration. 
If a declaration drawn ag this complaint, were submitted to a court, 
there can be no doubt but it would be held to be defective. 

We are by no means disposed to require the observance of much 
technicality in drawing those complaints, being willing whenever they 
are intelligible and have substance, to sustain them; but when so defect- 
ive as the one under consideration, we think they should not be re- 
ceived as the basis of any judicial proceeding. 

The warrant issued by the justice of the peace in this case, recites 
that James A. Payne made his complaint, &c., setting forth that the 
steamboat Blue Ridge has a demand against the steamboat Time, 
amounting, &c., and for the particulars of the complaint refers to the 
statement of Robertson heretofore noticed. 

We have seen by the complaint filed, and upon which this warrant 
issued, that Robertson complained that Payne had a demand against 
the steamboat Time; and now the warrant recites that Payne com- 
plains that the steamboat Blue Ridge has a demand against the steam- 
boat Time, whilst the fact appears to be, that the complaint was made 
by Robertson, and in his own name. The writ then contradicts the 
complaint, and shows no cause of action on the part of Payne against 
the steamboat Time. 

But an effort is made to sustain the proceedings, upon the ground 
that it is one steamboat suing another, and such appears to be the 
opinion of the justice of the peace, who so entitles the cause in all of 
his subsequent proceedings. The counsel for the plaintiff say, “for in 
many cases a steamboat is permitted by the laws of this State to be 
plaintiff.” This we apprehend is an error. 

The right to sue a steamboat by name, is derived from the statute, 
and was suggested doubtless by difficulties which frequently arose in 
ascertaining who were the owners of the boat, and liable for supplies, 
repairs, &c., furnished the boat; and after the owners were ascertained, 
they might be non-residents, and unless they could be reached by an 
attachment against their property, if found within our jurisdiction, our 
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citizens would be remediless. So, whilst there is some necessity for 
permitting a boat to sue in its own name, its right to do so is given like- 
wise by statute, and is not so general as the liability of being sued, 
being confined to actions “for freights, money advanced, and all other 
necessary charges and expenses incurred by and due to such boat, or 
vessel, in receiving, transporting and shipping of merchandise, produce 
and other articles transported on board of such boat or vessel.” Sess. 
Acts 1838-79 p. 13. 

The foregoing authority to sue, is not comprehensive enough to au- 
thorize the boat to sue in its own name for an injury done to property. 
The action should, as well as the complaint, have been in the name of 
James A. Payne, the owner of the steamboat Blue Ridge, whose yawl 
was destroyed by the act of the steamboat Time, or its officers. It is 
not deemed necessary further to examine the reasons for quashing the 
writ and dismissing the cause. We are of opinion that the circuit court 
committed no error in sustaining the defendant’s motion to quash. 

The other Judges concurring herein, the judgment of the circuit 
court is affirmed. 





DARBY, Apm’r or GARRISON, use or GIST vs. STEAMBOAT INDA. 


1. Under the act regulating the collection of demands against boats and vessels, which re- 
quires suit to be commenced within six months from the time the cause of action ac- 
crued; the cause of action accrues when the materials are furnished, or the work is 
done. 


2. If a note be given for such work or materials, payable more than six months after the 


work done or materials furnished, the boat is not liable to be proceeded against under this 
act, within six months from the time the note shall become payable. 


ERROR to St. Louis Circuit Court. 


‘ 
Crockett & Brices, for Plaintiff in error. 
Geyer, for Defendant in error. 

POINTS AND AUTHORITIES. 


1. The statute of this State does not impose a lien upon, or authorize 
an action against a vessel by name, upon a note given by the master— 
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such note may be evidence of the amount due, but the cause of ‘action 
must be alleged and proved to be one of those enumerated in the sta- 
tute. Revised Code, 1835, p. 102, acts 1838. 

2. Both the lien upon the boat and the right of action against her by 
name, are limited to six months after the cause of action accrued. The 
timbers furnished, for which the note was given, were furnished before 
the execution of the note, and more than two years before the come 
mencement of the suit. 

3. If the cause of action in this case is the note, then the plaintiff 
cannot recover, because it gives no right of action against the boat. 
If the cause of action is the timbers furnished, the plaintiff fails, be- 
cause more than six months elapsed after that cause of action accrued 
before suit was brought. 

4, The master of a vessel has no authority to bind the owners, still 
less to impose a lien on the vessel by a note given for a debt contracted 
in building her, because his authority as captain does not exist before 
the vessel is built. 

5. The master of a vessel has no authority under our law, to extend 
the duration of the lien given by statute. He may impose a lien for six 
months, by a contract for supplies, repairs, &c., but he has no power to 
impose any lien independent of the statute—and by it the lien is the re- 
sult of the contract, not the act of the master. It is limited to six montlis 
without power of extension by any one. 

6. Even if it appears that the evidence supports the complaint, the 
plaintiff could not have judgment, because neither the complaint nor 
the facts in evidence show any cause of action against the steamboat 
Inda by name. The work was done and materials furnished more than 
six months before the commencement of the suit, and this appears as 
well by the complaint as by the evidence. No particulars are alleged 
or proved, except that the demand is evidenced by a note made by one 
Alter, which note is not, and cannot be made a cause of action under 
the statute. The complaint does not alledge, nor is it proved, on whose 
account the demand accrued. , To whom the timbers were furnished is 
not stated or proved—it does not appear in the complaint or elsewhere, 
who co tracted for them on behalf of the boat. Uponthe whole case 
the judgment is clearly for the right party, and ought to be affirmed. 


McBrinz, J , delivered the opinion of the Court. 


This was an action under the statute providing for the collection of 
demands against boats and vessels. R.C. 102. 
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The complaint filed in the cause alleges that the defendant is indebt- 
ed to the plaintiff for work done and materials provided by the plain- 
tiff’s intestate, in building the hull of the steamboat Inda; that the de- 
mand is evidenced by a note executed by one Alter, captain of the Inda, 
which is exhibited with the complaint, and is dated 11th October, 1842, 
and payable on the Ist February, 1844. The defendant filed his de- 
murrer to the complaint; which having been overruled by the circuit 
court, he obtained leave to withdraw it, and pleaded nl debit. 

The evidence given on the trial of the issue in the court below, con- 
sisted of the note of William Alter, captain, &c., appended to the com- 
plaint ; an admission of his handwriting, and that he was at the date of 
the making of the said note, captain of the steamboat Inda, and the 
testimony of a witness who stated that Hubbard, one of the owners of 
said boat, told him that the note was given for cylinder timbers, and 
other heavy timbers, water-wheel beams, and work done on the upper 
part of the said boat. 

The plaintiff having closed his evidence, the defendant offered none, 
but demurred to the evidence of the plaintiff, and asked the court to 
render him judgment thereon, which the court did; ‘whereupon the 
plaintiff moved to set aside the judgment, and for a new trial, which 
having been overruled, he excepted, and now brings the case to this 
court by a writ of error. 

Waiving all. question as to the propriety of the course pursued in 
this cause in demurring to the evidence, and thereby taking the csse 
from the jury, we will examine the question of law raised by the de- 
murrer. 

By the third sub-division of the first section of the supplemental act 
of 1838, it is provided that a lien shall exist for all materials furnished, 
and labor done by mechanics, tradesmen, and others, ‘in the building, 
repairing, fitting out, furnishing and equipping such boat or vessel. It 
would be under this class the plaintiff’s demand would come; and the 
statute gives him the right of proceeding against the boat by name, 
and enforcing his lein. 

By the twenty-first section of the act of 1835, it is declared that all 
actions against a boat or vessel, under the provisions of the act, shall 
be commenced and sued within six months after the cause of such ac- 
tion shall have accrued? When did the cause of action in this case ac- 
crue, in the meaning of the statute? The plaintiff insists that it was 
upon the falling due of the promissory note executed by captain Alter, 
about sixteen months after the services were rendered by the plaintiff ’s 
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intestate; and that he would have a right to bring this form of action, 
at any time within six months thereafter. 

We are not prepared to sanction this construction of the statute; but 
think it manifest from the whole scope and object of the statute, that 
the liabilities provided for by this summary proceeding, are such as the 
law would raise without any agreement between the parties for time. 
They are such as would accrue, and upon which an action could be 
brought within six months after the materials were furnished, or the 
labor done, in the building, fitting out, or repairing the boat or vessel. 

It is a lien which the law gives without the agreement of the parties, 
and if the parties make a contract contravening the provisions of the 
statute, and it becomes necessary to bring an action thereon, such ac- 
tion must be brought upon the contract thus made, and under the gen- 
eral law of the land. It is not competent for the parties to enlarge the 
lien given by the statute, and that it is declared to exist for six months 
only; any agreement deferring the payment beyond six months after 
the materials were furnished, would take the cause of action out of this 
statute, and put the parties upon the same footing with all others, and 
the rights subject to the same general law of the land. 

It appears from the complaint, that this action or proceeding is for 
the furnishing of materials for the building of the boat, and that refer- 
ence is made to the promissory note of captain Alter, for the amount of 
the plaintiff’s claim or demand. Now if the note affords evidence of 
the plaintiff’s demand, that demand must have accrued prior to the date 
of the note, to-wit: the llth October, 1842, and the suit should have 
been instituted, (if intended to be under the statute giving a lien,) 
within six months next after the date of the note; whereas it was not 
brought until the 24th of March, 1844. If the suit was intended to 
have been brought upon the note, which gives the defendant about six- 
teen months for payment, then the plaintiff misconceived his remedy, 
for no action will lie ander the statute, upon such an instrument. 

For the foregoing reasons, we are of the opinion that the circuit 
court committed no error in sustaining the defendant’s demurrer ; and 
that its judgment should be affirmed; and the other members of the 
court concurring, the judgment of the circuit court is affirmed. 
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BENOIST & HACKNEY vs. SITER, PRICE & CO. 


A negotiable note given by Blow to Siter, Price & Co., was placed in the hands of one 
Anderson for collection—by him it was transferred to B. & H. to whom Anderson was 
largely indebted, and the amount placed by them, to Anderson’s credit, upon their books. 
Held—that notice to B, & H. at the time they gove the credit to Anderson; that the note 


belonged to S. P. & Co, is sufficient to make them liable for the amount and interest to 
S. P. & Co. 


ERROR to St. Louis Circuit Court. 


Spatpinc & Tirrany, for Appellants. 
POINTS AND AUTHORITIES. | 


I. The court erred in giving the instruction asked for by the plain- 
tiffs below. 

1. That instruction assumes that the defendants knew that the note 
in question belonged to plaintiffs; and that they knew this at the time 
they credited Anderson with the proceeds of said discounted note. 

2. It assumes that said note at the time it was discounted, belonged 
to the plaintiffs. 

3. It places the point of protection to the defendants below at the 
passing to the credit of Anderson, the proceeds of the note on the books 
of the defendants ; whereas it should have been at the payment over of 
such proceeds. For if they took the note and gave Anderson the pro- 
ceeds of the discount, they are not liable to plaintiffs even though they 
should have been notified of plaintiff’s ownership of the note immediate- 
ly after, and before the defendants made their entries in their books. 

4. The instruction is involved, and calculated to mislead the jury. 

5. It authorizes a recovery by plaintiffs if the defendants ever knew 
thatthe note had belonged to plaintiffs, xo matter at what time it be- 
longed to them, provided they knew at the time they credited Anderson 
with the amount that said note did not belong tuhim. 

II. The instruction asked by defendants should have been given. It 
submitted to the jury the questions of fact, and confined the knowledge 
of the defendants of the plaintiff's ownership of the note which should 
make them liable, at the proper point, to-wit, before or at the time of 
accounting to Anderson for the proceeds of the note. vg Sud 

III. The two instructions are not identical, as is apparent In compar- 
ing them. ; 

IV. If they were substantially of the same effect, yet as they are Cir- 
cumstantially different, the latter should have been given, as 1t was the 
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law of the case, and the court by rejecting it, probably prejudiced the 
case before the jury. 
V. A negotiable note or bill, passed by the holders before due to a 
‘ bona fide purchaser, without any notice of the holders want of title, be- 
longs to such purchaser, even though the holder might have no interest 
in it whatever. Chitty on Bills, 222, 221 ; Story on Bills 209-10. 
VI. The motion for a new trial ought to have been sustained. 


Gamsiz & Bares, for Appellee. 
POINTS AND AUTHORITIES. 


I. The instruction given on the part of the appellees was lawful and 
proper, in view of the testimony in the cause, and, 

If. That there was no error committed in refusing the instruction 
moved on the part of L. A. Benoist & Co. 

1. That the instruction given was right, seems susceptible of the 


plainest kind of demonstration. The matters of fact being submitted to 
the jury, they have found that L. A. Benoist & Co. at the time they 


gave the credit to Anderson—that is when they discounted the note— 
“knew that the note was at the property of Anderson,”’ and at the 
time that they received the proceeds, “knew that said note belong- 
ed to the plaintiffs.” If with a knowledge of these facts, they be 
not liable to this action, it must be because they could lawfully buy a 
note from a man Who ‘hey knew did not own it, and lawfully receive 
and keep to their own use, money which they knew at the time belong- 
ed to other people. 

That there was sufficient testimony in the cause on which to. base 
the instruction is equally clear. And first it is plain from the testimo- 
ny of several witnesses, that L. A. Benoist & Co. knew that Ander- 
son was a collecting agent for Siter, Price & Co., Anderson himself 
testifies that he told them so; ‘and that in point of fact, he did not sed/ 
them the note, but lodged it in their bank for collection. When due, 
Anderson, avowedly as the agent of Siter, Price & Co. still controlled 
it: As such he held negotiations with the drawers and gave them time, 
while L. A. Benoist & Co. did not act as owners, nor treat Siter, Price 
& Co. as their endorsers. If then, they had really claimed to be own. 
ers, and acted as such, if not constrained by a prudent regard for their 
own interest, at Jeast, mercantile usage, good faith and common fair- 
ness to the other parties to the transaction, would have required them 
to deny Anderson’s agency, to protest the note for non-payment, and 
give notice to the endorsers in Philadelphia. If that had been done, 
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Siter, Price & Co. would have been warned that their agent instead of 
collecting their note had faithlessly sold it, and being warned, they as 
business men would have promptly looked after their own interests and 
might have saved not only the amount of that note, but some thousands 
more now lost in Anderson’s bankruptcy. 

Again—the note was never assigned to any body. The endorse- 
ments of Siter, Price & Co. and of John J. Anderson, are still zn blank. 
There is nothing in full on the back of the note but the rece‘pt of L. 4. 
Benoist & Co. Now a blank endorsement is not per se a transfer or 
assignment; it is but a power. The payer when he takes it up may 
write a receipt over the name; and before payment, a bona fide holder 
may fill it up to himself. The d/anks were not filled by either Ander- 
son, or L. A. Benoist & Co. Neither of them pretended to be a bona 
Jide holder. Nobody questioned the title of Siter, Price & Co. until 
Anderson’s downfall was seen to be inevitable, and then there was a 
scramble for his assets. 

And again—it is in proof that Anderson had extensive dealings with 
L. A. Benoist & Co. and was largely their debtor. Their busines re- 
lations were constant and confidential, and hence with the sagacity 
belonging to the trade of banking and brokerage, they must have un- 
derstood his pecuniary situation, and have foreseen his bankruptcy. 
In this view it is not hard to account for the fact, that when he left the 
note for collectiin, they thought fit, (unknown to him and as he swears 
against his intention) to pass the note on their books, through the forms 
of a regular discount, and without paying a dollar, credit the proceeds 
to his account, against a debt then dangerously large, and now hope- 
less of payment. This nominal discount of the note and giving credit 
to Anderson’s account, it is apparent was the exclusive and one sided 
act of L. A. Benoist & Co. Anderson testifies that it was not Azs in- 
tention to have it so, and that he had no knowledge of the fact until 
long afterwards. But even if he had concurred in all that was done, 
still the Iegal and honest result would remain the same. For Be- 
noist having knowledge of the facts as stated in the instruction, 

any bargain between him and Anderson, whereby Siter, Price & Co. 
would lose title to their note, and be deprived of money honestly theirs, 
would be a fraud too palpable and gross for the law to tolerate. They 
could not be allowed to cheat Siter, Price & Co. out of their money, 
by any ptivate arrangement between themselves, and this would un- 
doubtedly be the case if Benoist knowing the facts, be allowed to keep 
the money. 
Anderson having the fiduciary possession of the note, with a blank 
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endorsement (which is but a power to transfer) might abuse his trust 
dan pervert his power by making a valid transfer to a bona fide pur- 
chaser for a valuable consideration without notice. But any other trans- 
fer would be fraudulent and void. 

2. The instruction prayee by the defendants was well refused. 

The main principle involved in the refused instructions—i. e, the 
knowledge by Benoist, that Anderson did not, and that Siter, Price & 
Co. did, own the note—is identical with the instruction given, and 
therefore need not be repeated to the jury. 

But besides this, it was rightly refused, because it contained expres- 
sions ingeniously interwoven which were calculated to mislead the jury. 
For instance, the instruction assumes that Benoist & Co. were not lia- 
ble unless it appear tothe jury that the note was the property of the 
plaintiffs, “and that the defendants had notice therefore before said An- 
derson received the proceeds of said discount.” If the word notice 
was designed to have a meaning more extended than, or different from 
knowledge, it was calculated to mislead and was wrong. The word 
before would alone make the instruction illegal; if they knew the fact 
at the time of the discount and credit, as imported in the instruction 
given, “it is enough to bar their claim of the money.” ‘Before An- 
derson received the proceeds. This phrase is deceptive and might 
well lead the jury to believe that it was an established fact that An- 
derson had in reality received the proceeds, which we think is plainly 
disproved. 

If it be contended at the hearing, that the verdict ought to have 
been set aside upon the facts, I have only to say that the only impor- 
tant question of fact before the jury, was Benoist’s knowledge of the 
condition and ownership of the note, and the bill of exceptions shows 
that there was ample testimony on that point, which I shall not restate 
here, as I suppose it has been sufficiently referred to under the first 
head. 

As to the amount of damages, I suppose the amountis right, but if it 
appear that any error has crept in, by miscalculation of interest or the 
like, that can be corrected by a remittitur of the excess. 


McBrips, J., delivered the opinion of the court. 


Siter, Price & Company, plaintiffs below, brought an action in as- 
sumpsit against Benoist & Hackney, on the common money counts, in 
the St. Louis court of common pleas, returnable to the November term, 
1842. The defendants pleaded non-assumpsit, and the cause was tried 
on that issue, onthe 3d October, 1844, when a verdict and judgment 
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were giver in favor of the pla‘atiffs for $2688 98, from which the de- 
fendants appevled to this court. 

A motion was made iu the court below, to set aside the verdict, be- 
cats@ owas against evidence, against law, against the weight of evi- 
dence; he ause the court gave improper instructions and refused to 
giv: instructions asked for by the defendants; because the damages 
wer: »xcessive and not warranted by the evidence, -and that the court 
improperly excluded evidence offered by the defendants. This motion 
was overruled by the court and the defendants excepted. 

It a» seared in evidence on the trial in the circuit court, that Benoist 
& Hacky were exchange brokers in large business in St. Louis, 
with ‘vwhws one John J. Anderson, at that time a merchant in St. Louis, 
was in.» ‘aily habit of business in their line, and of getting notes 
discos’: that on the 18th January 1842, said Aderson got discounted 
with t's. defendants a note of the following tenor: 

CEQIBY OF 

(PHILADELPHIA, Jan. 13, 1841. 
cP. £4071 months after date, we promise to pay to the order of Siter, 
Price & ©‘. twenty-four hundred and thirty-seven dollars 96 cents, 


with the current rate of exchan,e on Philadelphia, negotiable and pay- 
ablo a* ‘he office of the St. Louis \‘erpetual Insurance Company, with- 
out ‘efaleation for value received. P. E. Brow & Co.” 


On. vhich were the following endorsements :— 
“No. 8163. 
P. E. Blow & Co. $2437 96. 
Phil. Exchange due 13-16 Feb. 1842. 
Siter, Price & Co. 
John J. Anderson. 
Rec’d. Payment, L. A. Benoist & Co.” 

The defendants’ clerks testified that the note was discounted by de- 
fendants, was so marked, and entries of the discount thereof were 
made in the usual name in their books, and that said Anderson received 
the proceeds thereof, which was about on month before the note be- 
came due. It was also in evidence that Anderson before that time had 
got notes, payable to the same payees and endorsed by them, discount- 
ed at said defendants office, and at other placesin St. Louis. That the 
proceeds of said note were paid to said Anderson, at the time it was 
discounted hy ertering in his bank book, which was balanced several 
times after the credit had been so entered; that.Anderson about this 
time had largely overdrawn his credits. 

John J. Anderson testified that the said note was the property of the 
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plaintiffs, and that he was the agent of the plaintiffs for collection, and 
that the said note was left by him with the defendants for collection, 
and that he thought they knew at the time, that it belonged to the plain- 
tiffs, though he could not say that he told them so—that he had written 
to Mr. Darby that said note was discounted, but afterwards told him 
that it was not discounted. He further stated that there were two 
other notes, having the same makers, payees and endorsers, that had 
been discounted by the defendants, though he had forgotton that: fact ; 
and that he did not remember of ever having got other notes belonging 
to Siter, Price & Co. discounted at other places. 

It was also in proof, that in the fall of 1841, and the beginning of 
1842, Siter, Price & Co. sent a large number of notes to Anderson for 
collection, some of which he‘collected, and others he got discounted. 
That Anderson’s books were kept irregularly, and the cash account 
would not balance by one hundred thousand dollars, and could not be 
corrected or explained—that Anderson failed in May 1842, and that 
for some months prior he was hard pressed for money, and occasionally 
raised money by getting the notes of Siter, Price & Co., which he held 
as agent, discounted at different places, and then entered them in his 
bills payable, to be provided for by him as they matured. 

On this state of evidence, the plaintiffs asked the court to give the 
jury the following instruction: 

“If the jury believe from the evidence that the defendants received 
the proceeds of the note of P. E. Blow & Co. which has been given in 
evidence, and that they knew that the said note belonged to the plain- 
tiffs; they are answerable for the amout received by them, notwith- 
standing the defendants may have passed the amount thereof on their 
books to the credit of Anderson, if the defendants knew at the time of 
making such credit, that the note was not the property of Anderson.” 

Which the court gave and the defendants excepted; thereupon the 
defendants prayed the following instruction : 

“sIf the jury find from the evidence, that the note given in evidence 
was endorsed by the plaintiffs and John J. Anderson, and was discount- 
ed by the defendants for said Anderson—that he was paid the proceeds 
or was credited therewith on his account with the defendants, the 
plaintiffs are not entitled to recover on account of any money received 
by defendants in payment of said note or any part thereof, unless it ap- 
pears to the satisfaction of the jury that said note was the property of 
the plaintiffs, and the defendants had notice thereof, before said Ander- 
son received the proceeds of said discount.” 
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Which the court refused to give, and the defendants excepted. 

Did the court of common pleas err in giving the instruction prayed 
for by the plaintiffs, and in refusing the one asked by the defendants ? 
It is conceded on the part’ of defendants, that to protect them against 
the claim of Siter, Price & Co. they must have been dona ide purcha- 
sers of the note of P. E. Blow & Co. from Anderson—without notice— 
and have paid Anderson the proceeds thereof. But if they had notice 
of the ownership of Siter, Price & Co., at what period must they have 
obtained it to charge them in this action? It need not have been at the 
time the note was discounted, but if the fact came to their knowledge 
at any period prior to the payment of the proceeds to Anderson, it 
would be sufiicient, as then the defendants would have it in their power 
to save themselves from any loss arising out of the faithless conduct of 
the plaintiff’s agent. The instruction given fixes the notice at a period 
of time as favorable to the defendants as they could reasonably desire, 
that is, when the credit was made to Anderson on the defendant’s books. 

Prior to this time, the defendants had incurred no liability to Ander- 
son, for the proceeds of the note on Blow & Co. and had assumed no 


" relation to that note by which they would have been affected by the 


question of ownership. 

We are of opinion that the court committed no error in giving the 
plaintiff’s instruction. 

Did the court err in refusing to give the instructions asked by the 
defendants which they say is not identical with the one given, as is 
apparent from comparing them; but “ if they were substantially of the 
same effect, yet as they are circumstantially different, the latter should 
have been given as it was the law of the case, and the court by reject- 
ing it probably prejudiced the case before the jury.”” The two intruc- 
tions are substantially the same, and the court might have given them 
both without committing error; but as the one given embraces the same 
principle, the refusal to give the other is no cause for reversing the 
judgment. 

The other grounds taken for a new trial are not sufficient. If the 
plaintiffs have a right to recover at all, they were entitled to a verdict 
for the full amount of the note of P. E. Blow & Co. with interest, &c. 
There was evidence before the jury from which they might have found, 
as they did, and this court will not undertake to weigh the evidence, to 
see if the jury may not possibly have committed an error, or as readily 
have found a contrary verdict. 

The other judges concurring, the judgment of the court of common 
pleas is affir med. 
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SIMMS vs. LAWRENCE, ASSIGNEE. 
En an action upon an assigned note, the assignment must be proved. 


ERROR to Greene Circuit Court. 


Scorr, J., delivered the opinion of the Court. 


Lawrence, assignee of Josiah Burney, sued Simms in a justice’s 
court, on a note executed by Simms to Burney, and assigned to Law- 
vence. On the trial in the circuit court, the note and the assignment 
thereon, were read in evidence, but no proof was made of the assign- 
ment. Simms objected to the reading of the assignment without proof 
of its having been made, but his objection was overruled, and a verdict 

and judgment having been rendered against him, he sued out this writ 

cf error. 

It is clearly settled, that under the statute, an assignment vests the 
title of the instrument in the assignee, and that the suit must be brought 
in his name. By the assignment the assignee becomes the legal owner, 
and the assignment is the evidence of his right to sue. ‘lhe assign- 
ment is no part of the instrument, and proof of its execution is not 
dispensed with, under the statute which exonerates a party from proof 
of the execution of the instrument which is the foundation of the ac- 
tion, until the execution thereof is denied, and the denial verified by 
affidavit. As the assignment was the foundation of the plaintiff’s right 
to sue, proof of its exeeution was indispensably necessary in order to 
obtain a recovery. 

The other Judges concurring the judgment will be reversed, and the 
cause remanded, 

42 




































SUPREME COURT OF MISSOURI, 








Lester vs. The State. 





LESTER vs. THE STATE. 


1, In an indictment for murder, where the killing is charged to have been from a battery, it is 
hecessary to aver an assault. 


2. The time of the stroke and the death must be given. The words “instantly did die,” do 
not sufficiently charge time and place. 


APPEAL from Jackson Circuit Court. 


Grorce Tompkins, for Appellant. 


Lester was condemned to be hanged, by the circuit court of Jackson 
county, on the 2d January, in the year 1846. He moved in arrest of 
judgment, and his motion was overruled. The’ only point relied on, is 
that the indictment is grossly defective, for the reasons following : 

1st. There is no description of the mortal wound in either of the four 
counts of said indictment. 

2d. It is not stated in either count that this mortal wound was in- 
flicted with the same stick with which the assault was made, &e. 

3d. It is not stated either when or where the mortal wound was 
given. 

Ath. It is not stated in either the Ist, 3d or 4th counts, when or where 
the death occurred. 

5. The second count does indeed state when and where the death 
occurred, but it is liable to all three of the objections first above as- 
signed. 

The giving of the mortal stroke is in all four counts thus expressed : 
“Giving him, the said King B. Scott, by such striking and beating, di- 
vers mortal bruises and contusions,”’ without stating either the time or 
place of giving those mortal bruises, &c. 

‘The death is thus stated in all the counts but the second, “of which 
said mortal bruises and contusions, he the said Scott did instantly die,” 
without any statement of either time or place. 

The second count is notlindeed liable to this last objection, the death 
being herein stated with the circumstance both of time and place. But 
in this second count, besides the objection above made to it, there is no 
statement of an assault made by Lester on the deceased; and for any 
‘thing in that count stated, the mortal stroke might have been given to 
prevent a violent and dangerous stroke from the deceased. 


StrRINGFELLOw, Attorney General, for the State. 
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Napron, J., delivered the opinion of the Court. 


The appellant was indebted and found guilty of the murder of one 
King B. Scott. After verdict, a motion in arrest of judgment was 
made, which being overruled, the case is brought to this court. 

The only question presented by the record, is the one arising from 
the motion in arrest. The indictment consists of four counts, the first, 
third and fourth of which are in all respects, material to the question, 
precisely alike. The second count is different. In the first count it is 
allered that the defendant, with force and arms, at, &c., on, &c., “in 
and upon one King B. Scott, in the peace of the State, &c., feloniously, 
wilfully and of his malice aforethought, and by laying in wait, did make 
an assault, and that the said Lester did then and there, with force, &c.,”’ 
“and with a large stick of no value which he the said Lester in both 
the hands of him the said Lester, then and there had and held, him the 
said Scott in and upon the head of him the said Scott, feloniously, wil- 
fully, and of his malice aforethought and by laying in wait did strike 
and beat, giving him the said Scott by such striking and beating, divers 
mortal bruises and contusions in and upon the head of him the said 
Scott, of which said mortal bruises and contusions he the said Scott 
did instantly die, and so the jurors,” &c. 

‘The second count omits any averment of an assault, and charges the 
infliction of the mortal wound, in the same manner it is charged in the 
other counts, but gives a venue to the death. 

Time and place must be stated to the allegation both of the injury 
and the death, in order that it may appear that the charge is cogniza- 
ble by the court. 2 Chitty Cr. L. 737; Cro. Eliz. 738; 2 Hale, 179. 
Here the word instantly seems designed to supply the place of the 
words ¢hen and there; and the attorney general insists that both in its 
popular and proper legal acceptation, it will embrace every thing which 
is conveyed by those words. This may be true so far as time is con- 
cerned, but in capital cases, it has been thought expedient to require 
great gtrictness, and it would be difficult to foresee to what extent in- 
novations would go, if we lose sight of the established precedents, so 
far as they fix the form of material averments. In East’s Pleas of the 
Crown, it is‘said, “The respective times of the wound and death are 
also required to be shewn, in order that it may appear that the deceased 
died within a year and a day from the stroke or other cause of death; 
in the computation of which, the day on which the act was done shall 
be reckoned the first. This may be done, either by stating that he died 
instantly of the wound, or that he languished of the same till the day 
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- mentioned, when he died of the mortal wound.” From this observa- 
tion, as well as from an examination of the precedents, it may be infer- 
red that the word instantly does not supply the place of then and there, 
but is used to contradistinguish a case of death immediately succeed- 
ing the blow, and a case in which the death does not occur on the day 
the mortal blow was given. The statement of time and place is neces- 
sarily joined to either allegation. The only instance in which this has 
been omitted, is in the case of Rex. v. Hindmarsh, 2 Leach, 571. The 
indictment in that case is inserted by Chitty among his precedents, and 
from the note in Russell, (1 Russ. on Cr. 474,) it seems not to have 
been objected to, upon the trial. No question was made as to its suffi- 
ciency, but as it conflicts with the principles governing the construc- 
tions of indictments laid down by Hale, East, Bacon and Chitty him- 
self, in the same work in which it is copied, and inthis respect is unsup- 
ported by any other precedent, we do not feel ourselves at liberty to 
admit its authority. 

Whether the statement of time and place must accompany the alle- 
gation of giving the mortal blow, as well as the preceding charge of 
giving the stroke, it is not material to determine. It is certainly safer 
to follow the precedents, and specify time and place, whether the alle- 
gation be percussit dans or percussit et dedit. The second count is 
however defective in omitting any averment of an assault. 

Judge Scorr concurring, the judgment of the circuit court is re- 
versed. 

McBrips, J., dissents. 





EX-PARTE, TATE. 


The collectors are eatitled to a fee of twenty-five cents for each tract of land or town lot 
- “bid in” by them for the State at the sales for taxes, under the act of 1845 providing 
for levying, assessing and collecting the revenue. 


Petition for Mandamus.- 
Naproy, J. delivered the opinion of the court. 


This was a petition by the collector of Lewis county for a mandamus 
upon the auditor of public accounts. The petition alleges, that by vir- 
tue of the act, ‘to provide for levying, assessing and collecting the rev- 
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enue,” approved 27th March, I845, the ren collector of 
Lewis county, did offer for sale the several tracts of land and town lots 
advertised to be sold by the register of lands, and that at such sale, 
there being no other bidders therefor, he did in pursuance of the ninth 
section of the fifth article of said’act, bid in for the State three hundred 
and fifty-two tracts for the taxes, interest and costs due thereon, and 
that he presented to the auditor of public accounts a certificate of the 
register of lands setting out the number of tracts and town lots so sold 
to the State. The petitioner further alledges, that on a settlement 
with the auditor, he paid into the treasury the full amount of the pro- 
ceeds of such sales, deducting the fees allowed by law for advertising 
and selling, and claimed a credit of eighty--eight dollars, that being the 
amount of fees due upon three hundrd and fifty-two tracts of land and 
town lots sold by the petitioner to the State of Missouri. The crecit 
not being allowed by the auditor, the petitioner prays for a manda- 
mus, &c. 

The answer of the auditor admits the factseas stated in the petition, 
but relies upon the provision of the act above referred to, as not author- 
izing the allowance of this fee to the collector. 

The 22d section of the 5th article of the act fixes the compensation 
of the different officers who are concerned in its execution. By this 
section, the collector is allowed five cents for advertising each tract or 
town Ict, when that advertisement is made in a newspaper, and ten 
cents for each tract when the advertisements are put up in the town- 
ship, and twenty-five cents for each tract of land or town lot that may 
be redeemed, and the sum of twenty-five cents for every piece of land 
or town lot “sold by him.” 

“he construction put by the auditor upon this last clause, is that the 
collector is only entitled to the fee of twenty-five cents for each tract 
or town lot sold to individuals. The auditor supposes the fee designed 
to be a compensation to the collector for his trouble in writiug a cer- 
tificate where he sells to an individual, or a receipt where a tract or lot 
is redeemed ; and inasmuch as no such certificate is given where the 
land is bid in for the State, the collector is not entitled to any fee. It 
is further insisted, that under the provisions of this law, there cannot 
in truth be any sale to the State, in the proper legal sense of that term: 
that the State acquires no title, in any event, or upon any contingency, 
and therefore it would be a misnomer to speak of a sale to the State. 
This construction the auditor thinks is strengthened by an examination 
of other sections, in which the words used in the 22d section, “ lands 
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sold,” obviously do not mean lands sold to the State, but only those pur- 
chased by individuals. 

On the other hand, we are referred to several sections of the act, in 
which these terms are used to embrace sales to the State as well as to 
individuals. . 

The ninth section requires the collectors to expose for sale all the 
lands remaining unredeemed on the first Monday of October, for the 
taxes, interest and costs due thereon, and to sell so much of the tract 
as will pay the taxes, interest and costs; and if no person will pay this 
amount the collectors are directed to bid them in for the State, and 
not expose them again for sale. The tenth section directs the collec- 
tor to make out a list of the lands and .ots exposed to sale, with a de- 
scription of them, stating to whom sold—whether to an invidual or 
the State. 

There is certainly much difficulty in giving any very satisfactory con- 
struction of this act. To reconcile all its provisions with each other is 
impossible. It will be seen that in many of the sections, the term “‘lands 
sold”’ is applied exclusively to lands sold to individual purchasers ; in. 
others, the term applies both to sales to the State and to individuals. 
The meaning of the phrase in the sections referred to, is fixed by the 
context. In the 22d section, the clause which gives the fee of twenty- 
five cents for every tract sold by the collector is isolated, and there is 
nothing in the context, or in any other portion of the act, from which 
any inference can be drawn either one way or the other. The words 
themselves are clear enough, and broad enough to embrace sales to the 
State as well as to individuals; and under such circumstances we are 
unable to see any principle upon which they can be limited or restricted. 

It is supposed that the fourteenth section presents an insuperable ob- 
stacle to this construction. This section provides for the redemption 
of the lands sold within two years, and prescribes the terms upon which 
this can be done; and the last clause further provides for the pen- 
alty in case a purchaser of lands sold for taxes shall suffer them to be 
sold a second time. It is certain that this last clause of the section does 
not apply to the State, but we see no reason why the State may not be 
embraced among the purchasers mentioned in the first part of the sec- 
tion. The supposed conflict which such a construction would create 
between this and the fifth section is easily reconciled. The register in 
certifying out the taxes, interest and costs due upon the land, which had 
been offered for sale the previous year, and bid in by the state, would 
only place the State upon the same footing with private purchasers, by 
adding the hundred per cent. 
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The construction contended for by the auditor would present the sin- 
gular circumstance, that between the Ist Monday of October and the 
first of June, lands could not be redeemed, though the manifest spirit 
and intent of the whole law is to procure revenue at as little inconven- 
ience to the tax payers as practicable. 

Admitting, however, this construction to be doubtful, and that the 
fourteenth section does not embrace lands sold to the State, the argu- 
ment remains where it was before. In many provisions the words are 

used in this sense, and in others, perhaps, they are not so used. There 
is nothing inferrable from this circumstance against the plain, natural 
and ordinary import of the language. As to the title which passes by 
these sales, either to individuals or to the State, we do not see that the 
present case requires any such investigation. The tenth section speaks 
in terms, of land sold to the State; the twenty-second section allows 
the fee of twenty-five cents for each tract sold, not restricting the fee 
or tax to any particular kind of class of sales, and whether any title 
passes either by one sale or the other is not material. The collector 

_puts up the tract or lot, and informs the by-standers of the amount for 
which the tract or lot can be bought. In ascertaining this amount, he 
includes the fee of twenty-five cents allowed him by law. Does the 
law deprive him of this fee, because he buys in the land for the State ? 
We think not. 

Let the peremptory mandamus go. 





WITT vs. THE STATE. 


Gn an indictment for larcesy, the court instructed the jury: “If the jury believe from the 
evidence that the horse belonged to Smith. and that the prisoner took and carried away 
the horse, without the knowledge and consent of Smith, with the intention of selling him 
or of converting him to his own use, they ought to find him guilfy. And although the 
jury may believe from the evidence that Smith, in the contract spoken of had agreed 
that the prisoner might ride the horse, yet if they believe the prisoner took the horse 
with the intention of selling him, or of converting him ‘to his own use, they ought to 
find him guilty.” 


Held, 


That thisjinstruction was erroneous, the facts assumed being such as only to constitute a 
trespass. 


APPEAL from the Polk Circuit Court.” 
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Scort, J. delivered the opinion of the eourt. sta 
Say 
Witt was indicted, convicted and sentenced to imprisonment in the the 
penitentiary for stealing a gelding, the property of S. Smith. After the un 
close of the evidence tending to show that the horse was taken by the int 
prisoner, sundry instructions were asked and refused on behalf of the to; 
defence. The court then gave the following instruction which was ex- ler 
cepted to by the prisoner: “If the jury believe from the evidence that tar 
the horse belonged to Smith, and that the prisoner took and carried a 
away the horse, without the knowledge or consent of Smith, with the 
intention of selling him, or of converting him to his own use, they ought pr 
to find him guilty. And although the jury may believe, from the evi- SU 
dence, that Smith, in the contract spoken of, had agreed that the pris- w 
oner might ride the horse, yet if they believe the prisoner took the Pp 
horse with the intention of selling him, or of converting him to his st 
own use, they ought to find him guilty.” a 


The legality of the conviction must depend on the propriety of the 
foregoing instruction. Larceny is defined to be the wrongful taking b 
and carrying away of the personal goods of any one from his posses- g 
sion, with a felonious intent to convert them to the use of the offender \ 8 
without the consent of the owner. E. P. C.553. The taking must be s 
done animo furandi, or as the civilians express it, /ucré causa. Ev- c 
ery felony includes trespass, and every indictment for larceny must é 
have the words felonice cepit, as well as asportavit. The felonious in- , 
tent is the material ingredient in the offence. To constitute this of- 
fence, therefore, in any form, there must be a taking from the posses- | 
sion, a carrying away against the will of the owner, and a felonious in- 
[a to convert it to the offender’s use. 3 Chit. 675. There must bea 

felonious intent, and where goods are taken possession of on a claim of 
right, although that right may be unfounded it is not a felony. Hawk. 
What acts constitute this felonious intent, is a matter of great difficulty. 
Sir William Blackstone says, the ordinary discovery of a felonious in- 
tent, is when the party doth it clandestinely, or being charged with 
the fact denies it. But this is by no means the only criterion of 
criminality. For in cases that may amount to larceny, the variety 
of circumstances is so great, and the complication thereof so min- 
gled, that it is impossible to recount all those which may.evidence a 
felonious intent or animum furandi ; wherefore they must be left to 
the due and attentive consideration of the court and jury. 4 Com. 
Chitty says, when the taking exists, but without fraud, it may amount 
only to a trespass. This is a point frequently depending on circum- 
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stantial evidence, and to be left to the jury’s decision. 1 Chit. Archibold 
says, in all cases of larceny, the questions whether the defendant took 
the goods knowingly or by mistake, whether he took them bona /ide, 
under a claim of right or otherwise, and whether he took them with an 
intent to return them to the owner, or to deprive the owner of them al- 
together, and to appropriate or convert them to his own use, or fraudu- 
lently, and to deprive the owner of them altogether, are questions en- 
tirely for the consideration of the jury, to be determined by them upon 
a view of the particular facts of the case. 180. 

A claim to the property stolen is frequently set up as a defence in 
prosecutions for larceny. It is always a question for the jury, whether 
such a pretension is an afterthought, to screen a felonious intent, or 
whether the property was taken in good faith, under a belief that the 
party had aright to it. Ifthe bare assertion of a claim to stolen goods 
shall prevent a conviction for larceny, there is no protection to property 
against the invasions of depredators. 

It will thus be seen from what has been observed, that there cannot 
be a larceny without a felonious intent. That the taking the personal 
goods of another without this intent, may be a trespass, but it cannot 
amount to larceny. The prisoner, then, might have done every act 
supposed by the instruction of the court without being guilty of a fel- 
ony. The instruction defined a trespass, and not a larceny, and it was 
error to have told the jury that the commission of the acts mentioned 
in it, rendered the prisoner guilty of larceny. 

The other Judges concurring, the judgment will be reversed, and a 
new trial had in the cause. 





RANKIN & RANKIN vs. CHILDS. 


McCourtney applied to Rarkin to purchase lumber for building a ferry-boat. Rankin re- 
fused to credit him without security. McC. mentioned the name of Childs as security. 
C. was accepted as sufficient. A few days after, McC. presented a bill of the lumber, in 
Childs’? handwriting, at the foot of which was written: 

“Messrs. Rankins will furnish the above bill as soon as possible, and I will order what more 
I may want for my boat, in a short time. JAMES McCOURTNEY.” 


“I hereby guarantee the payment of the above bill. January 29, 1842. 
WM. CHILDS.” 


It was also in evidence that the lumber was delivered, and that whilst the boat was being built, 


Childs was frequently present, as a visitor, but took no part in the matter. 
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Held, 
1, That Childs’ contract was not a direct promise, but 2 mere guaranty. 


2, Although a man may bind himself to pay the debt of another, yet to do so, his intent must 
be clear, and he must use apt words for the purpose. 


3. Itis of no importance that the bill was made out by Childs, and that the guaranty was on 
the same piece of paper. 


4. To make Childs liable, notice should have been given him of the acceptance of his guar- 
anty, and of the failure of McCourtney to pay, after demand made. 


5. Such demand should have been made, and notice given in a reasonable time. 


6, The notice of the acceptance may be shewn by circumstances, and is a matter for the 
jury. 


7. If the party to whom the credit was given, were insolvent, and the guarantor knew it, no 
demand need be made. 


APPEAL from Cooper Circuit Court. 


Peyton R. Hayven, for Appellants. 


1, In the argument of this cause the counsel for appellants will insist 
that the guarantee of Childs to pay for the building materials which 
were sawed and furnished by plaintiffs to McCourtney, as therein and 
thereby specified, was and is a direct unconditional and positive under- 
taking on his part, and not a collateral or conditional one; and that the 
plaintiffs, to sustain their action were only bound to prove the making 
of the guaranty, and the delivery of the materials to McCourtney, men- 
tioned in the bill therefor, as made out by Childs; and that it was not 
necessary for plaintiffs to prove that they had given Childs notice prior 
to the commencement of their suit, that they had furnished said materi- 
als to McCourtney. 

2. That if it were necessary to prove that plaintiffs had given notice 
to Childs, that they had furnished and delivered to McCourtney said 
building materials, as mentioned in the bill therefor, and that McCourt- 
ney had not paid them therefor, yet the court erred in giving the jury 
the instruction prayed for by defendant; because the question of notice 
was a fact for the decision of the jury, and upon which plaintiffs had 
given evidence, from which thejury might, and ought to have found that 
fact, if they had been permitted to have decided it. 
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Stuart & Mitusr, for Appellee. 


The appellee will insist that that evidence in the cause was insuffi- 
cient to entitle the plaintiffs to a verdict against the defendant Childs, 
(now sole and surviving defendant,) and who could only have been 
made responsible to plaintiffs, as the guarantor of his original co-de- 
fendant McCourtney. 

2. That asthe defendant Childs, was only responsible in the capa- 
city of guarantor, and as his offer to guaranty was made prior to the 
sale and delivery of the lumber by the plaintiffs to McCourtney, it was 
necessary in order to charge the defendant, Childs, that the plaintiffs 
should have given him reasonable notice of their acceptance of his 
guaranty, after it was given, and before the commencement of their suit 
against him. 

3. That inan action against a guarantor, unless his agreement to 
guaranty be absolute and conclusive, the plaintiff must show that he 
gave notice to the guarantor, that he accepted it as such, and notice of 
the amount of the debt, and of non-payment by principal; and as no 
such notice was proven in this case, the court did not err in its instruc- 
tion to the jury, and in overruling the plaintiffs motion for a new trial. 
See 2 Stark. Evidence 371-2; Cond. Repts. 423-5; 5 Mo. Repts. 504; 
Scott vs. Anthony, 7 Cranch 69; Russell vs. Clark,s Ex’r, 1 Mason’s 
Repts. 323; Cramer vs. Higginson and others; Russell vs. Perkins, 1 
Mason 371; 7 Peters 125; Douglass et al. vs. Reynolds et al;10 Peters 
494; 8 Pickering 423; 24 Pickering 260. 


McBripe, J., delivered the opinion of the court. 


This was an action of assumpsit, brought by William and Smith Ran- 
kin, against the defendants, Childs & McCourtney, in the Cooper cir- 
cuit court, atthe June term 1843. The declaration contains two counts; 
the first for joists, plank, and other building materials, sold and deliver- 
ed to the defendants, for the work and labor of the plaintiffs, done at the 
request of defendants; for money paid, laid out, and expended; for mo- 
ney had and received, and on an account stated. The second count, 
and the one upon which the plaintiff mainly sought to recover against 
the defendant Childs, set forth and alleged that the plaintiffs, at the 
request of McCourtney, sawed and delivered to him a large quantity 
of materials for the building of a ferry-boat; and upon the delivery and 
acceptance of the said materials to the defendant, McCourtney, the 
said Childs and McCourtney guarantied the payment of as much money 
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therefor as they were reasonably worth. The defendants pleaded non- 
assumpsit. 

At the March term 1845, the plaintiffs, having suggested the death 
of McCourtney, abated their suit as to him, and went to trial against 
the surviving defendant, Childs. After the plaintiffs had closed their 
evidence, the defendant by his counsel, moved the court to instruct the 
jury that the plaintiffs could not recover, and were not entitled to a 
verdict upon the evidence given in the cause.. The court instructed 
the jury accordingly, whereupon the plaintiffs took a non-suit with 
leave to move to set the same aside. A motion was made by the plain- 
tiff *s attorney, to set aside the non-suit, and grant a new trial, because 
the court erred in giving the instruction prayed for, which being over- 
ruled the plaintiffs excepted, and have brought their case here by ap- 
peal, and seek a reversal of the judgment of the circuit court. 

The principal question in this case arises on the instruction given to 
the jury by the court; and whether that instruction be correct or not, 
depends upon the legal import of the defendant Childs’. undertaking. 
In construing this transaction, as well as all others, it is the duty of the 
court to ascertain with as much certainty as practicable, what was the 
intention of the contracting parties, and to give effect to that intention. 
Whenever parties may legally contract, the law permits them to do so 
upon their own terms and conditions, and does not assume to make 
contracts for them. Neither will the courts, when their aid is invoked, 
undertake to vary the terms and conditions agreed upon between them. 

Justice Thompson, in the case of Lee vs. Dick, 10 Peters, 492, says, 
‘A guarantee is a mercantile instrument, and to be construed accord- 
ing to what is fairly to be presumed, to have been the understanding of 
the parties, without any strict technical nicety.” 

The evidence shows, that the defendant McCourtney, desiring to 
build a ferry-boat for his own use, called upon the plaintifis, who were 
owners of a saw-mill in the vicinity, to purchase lumber for the con- 
struction of his boat. The plaintiffs refused to credit him for the lum- 
ber, as he was a stranger to them, unless he would give them security 
for the payment thereof, whereupon McCourtney mentioned the name 
of his co-defendant Childs, as such security, who plaintiffs said was 
good: that a few days thereafter McCourtney returned to the plaintiff’s 
saw-mill, and delivered to them a written bill, purporting to be in 

Child’s hand-writing, specifying the building materials, &c., to be sawed | 
and delivered by the plaintiffs to McCourtney at the place of build- 
ing the boat; at the foot of the bill is the following: “Messrs. Rankins 
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will furnish the above bill as soon as possible, and I will order what 
more I may want for my boat in a short time. 
James McCovrrney. 

I hereby guarantee the payment of the above bill. 

Jan. 29. 1842. Wm. Curxps.”? 

Onthe tenth February, the plaintiffs commenced the sawing, and 
delivery of the materials in the bill, to McCourtney, at the place of 
building the boat, and continued the delivery up to the 12th May, 1842, 
when they completed it; that during the delivery of the materials, and 
the building of the boat, Childs was frequently present as a visitor, 
taking no control or management in the matter; that during the delivery, 
McCourtney procured one Allen, (who was the clerk of Childs in his 
steam-mill, situate near the place of delivery,) to measure the lumber, 
&c., and keep an account thereof, but there was no evidence given, 
conducing to show that Childs knew this; that the materials, &c., fur- 
nished, when thrown into board measure, were worth two dollars per 
hundred feet, and that McCourtney agreed to pay that price for the 
same. 

It may be unquestionably assumed from the foregoing facts, that the 
boat, for the building of which the materials were furnished, was to be 
built by McCourtney, and for his own use; Childs had no agency in the 
construction of, or interest in the boat. He acted solely in the trans- 
action as the friend of McCourtney. McCourtney made the contract 
with the plaintiffs, which was conditional on their part. If McCourt- 
ney would give them Childs as security, then, they would furnish him 
with the materials, delivered on the bank of the river, at two dollars 
per hundred feet. This must have been the terms of the argreement, as 
there is no evidence of another interview between the plaintiffs and 
McCourtney, prior to the making out the bill for the materials. The 
order at the foot of the bill, signed by McCourtney, goes to show that 
a previous agreement as to price, and place of delivery, had been made 
between them. 

Although Childs appears to have had no interest in the boat, yet he 
might bind himself jointly with McCourtney, to pay for the materials 
furnished, by the use of apt words for that purpose. If he had so in- 
tended. is it probable he would have used language which he did for 
that purpose? 

Justice Story says, in 7 Cranch, 90, “that the law will subject a man 
having no interest in the transaction, to pay the debt of another, only 
when his undertaking manifests a clear intention to bind himself for the 
debt.” Words of doubtful import, ought not, it is conceived, to re= 
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ceive that construction. It is the duty of the individual who contracts 
with one man or the credit of another, not to trust to ambiguous phrases 
and strained constructions, but to require an explicit and plain declara- 
tion of the obligation he is about to assume. 

The plaintiff’s attorney insists, that the terms used, ‘I hereby guar- 
antee the payment,” &c., are equivalent to saying, ‘‘I hereby promise to 
pay,” &c. But we think there is a manifest difference in the force of 
the language used. The word “guarantee,” is an undertaking to do 
an act, or perform a duty for another, in the event of his not perform- 
ing. Judge Story defines it to be an original collateral undertaking; 
whereas, the other is a direct, positive and unconditional promise to 
pay- If Childs had intended to bind himsef jointly as principal in the 
contract, it is remarkable that he used the language which he did. The 
use of the word guarantee, by Childs, satisfies my mind, that he un- 
derstood its import, and used it understandingly; that he only intended 
to-ind himself to pay, in the event of the plaintiffs being unable to 
make the amount out of McCourtney. If Childs intended to become 
jointly bound by his memorandum at the bottom of the bill, why did he 
not cause McCourtney tosign with him. It will be seen that McCourt- 
ney by his note, does not himself expressly promise to pay for the ma- 
terials furnished for his own boat, and yet it is said, Childs has uncon- 
ditionally promised to pay for them. 

In Lee v. Dick, 10 Peters, 492, the following note was addressed by 
the defendant to the plaintf: 

“Gentlemen: Nightingale and Dexter, of Maury county, Tennes- 
see, wish to draw on you at six, or eight months date. You will please 
accept their draft for $2000, and I do hereby guarantee the punctual 
payment of it. Very respectfully, yr. ob’t serv’t. Samurn B. Les.” 

This was held, without any question whatever, to be a guarantee. 
But substitute the word »romise for guarantee, and no doubt would 
be entertained of the defendafit’s direct and positive undertaking, and 
liability, to pay the $2000 at maturity. 

So in the case of Mason v. Pritchard, 2 Camp. 436, where the de- 
fendant wrote the plaintiff, “I hereby promise to be responsible to T. 
M. (the plaintiff,) for any goods he hath, or may supply my brother W. 
P., to the amount of £100,” it was Ae/d, that this was a standing 
or continuing guarantee to the extent of £100, which might at any time 
become due for goods supplied, until the credit was recalled. In this 
case the undertaking was more direct, and unequivocal, than in the 
case now before us.T here the extent of liability was fixed ; here, there 
is no specified amount ascertained, or assumed to be paid. 
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In the case of Marle vs. Wells, 2 Cam. 413, the defendant wrote to 
the plaintiff, “I have been applied to by my brother W. W. to be bound 
to you for any debts he may contract, not to exceed 100 pounds (with 
you) for goods necessary in his business as a jeweller; I have wrote to 
say by this declaration, I consider myself bound to you for any debt he 
may contract for his business as a jeweller, not exceeding 100 pounds 
after this date;” it was held, that the defendant was answerable as 
guarrantor for any debt not exceeding 100 pounds, which W. W. might, 
from time to time, contract with the plaintiff in the way of business. 

So likewise in the case of the Oxford Bank vs. Haynes, 8 Peck, 423, 
where, upon the back of the promissory note made by 8. & A. to the 
plaintiff, was written the words, “I guarantee the payment of the with- 
in note,” and signed by the defendant; it was held, that he was a guar- 
antor, and not a surety. 

And in Dole vs. Young, 24 Peck, 250, the following writing was 
signed, and addressed to the plaintiff, by the defendant: “ Please send 
W. goods to the amount of $100, and I will guarantee the same in 
four months,”’ and the plaintiff immediately after the presentation there- 
of, delivered goods to W. It was held that this was strictly a guaran- 
tee of the debt of W., and not an original undertaking on the part of 
the defendant. 

These cases, and many others to be found in the books to the same 
point, go conclusively, we think, to establish the extent of the defend- 
ant Childs’ undertaking, and make it a guarantee, an original collateral 
undertaking, and not an unqualified promise, to pay the debt of his co- 
defendant McCourtney. We are free to admit, however, that there are 
decisions which militate against the conclusion to which we have come, 
and some of very high authority; in this conflict we have selected as 
the rule of our action, those decisions which appear to us to be most 
consonant with the principles of justice, and as tending in the most em- 
inent degree, to carry into effect the bona fide intention of the contract- 
ing parties, at the time of the contract. In ascertaining this intention, 
we have not confined our investigation to a mere technical pronase. 
of the writing signed by the defendant childs, but have taken into con 
sideration all of the attendant circumstances. t 

It is insisted, however, iu argument, that the credit was given by the 
plaintiffs to Childs, and not to McCourtney, who was a stranger to them, 
and that therefore Childs is liable as original obligor. In this particu- 
lar, we cannot distinguish this case from innumerable other cases of 
guaranties, to be found in the books; and indeed it is in part the object 
which the guarantor has in view in making the guaranty. Ifthe princi- 
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pal be sufficiently responsible to obtain the desired credit, upon his 
own account, there would appear to be no necessity for requiring a 
guarantee from a third person, having no interest, and deriving no ad- 
vantage from his undertaking. The fact of a guarantee being given, or 
required, presupposes a want of credit on the part of the principal, and 
if the argument be sound to the extent urged, such a relation could 
scarcely exist between parties. He who undertook, no matter upon 
what terms, or conditions, if his principal should be irresponsible, to 
secure the ultimate performance of a contract, would instantly himself 
be converted into a principal; for, the credit, in whole orin part, would 
be given upon the responsibility of the guarantor. This would be un- 
reasonable ; it would be a harsh rule to apply to one, operated upon by 
feelings of friendship, and who had, without any pecuniary interest 
whatever, involved himself for his friend. 

It is certainly true, as before remarked, that a man may bind himself 
to pay the debt of another person, in which he has neither a direct nor 
a remote pecuniary interest; but in doing so he must not only intend 
to do it, but he must use appropriate words to bind himself, and the 
courts will not by a strained construction of his language, subject him 
to such a penalty. 7 Cranch, 90. 

It was also urged in the argument, as a circumstance entitled to con- 
sideration, that the bill of materials was made out by €hilds. We think 
there is no importance to be attached to that fact, as McCourtney had 
an equal right to obtain the services of Childs in aiding him to draw up 
the bill, as the services of any other individual; and Childs thus lend- 
ing him the benefit of his superior skill, did not subject himself to any 
legal liability. 

Neither do we think that there is any force in the fact, that the guar- 
antee was made upon the same piece of paper, and at the foot of the 
bill. There being sufficient space for it to be made there, it was equally 
as convenient so to make it as upon a distinct piece of paper. Where- 
ever made, it would in no wise change the defendant Childs’ liability. 

If we have correctly determined the nature of Childs’ undertaking, 
then the doctrine is well settled that before he can be made liable, it 
was the duty of the plaintiffs to give him notice of their acceptance of 
his guarantee, and the failure of McCourtney to pay for the materials 
before they can charge him. 

In Russell vs. Clark, '7 Cranch. 92, it was distinctly held by the 
court, that in cases of garanties it is the duty of the plaintiff to give 
the defendant immediate notice of the extent of his engagement. In 
24 Peck, 250, it was decided that in order to maintain an action against 
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a guarantor, ademand of payment must be made in a reasonable time 
of the principal, and notice of non-payment given to the guarantor; 
and if in consequence of the want of such reasonable notice, the guar- 
antor is prevented from getting his indemnity of his principal, or 
otherwise suffers a loss, he shall be exonerated. The same principle 
was held in the case before cited from 8 Pick. 423. And the reason of 
this rule appears obvious, as it may be most material, not only as to the 
guarantor’s own responsibility, but as to future rights and proceedings. 
It may regulate in a great measure his course of conduct and his ex- 
ercise of vigilance, in regard to the parfy in whose favor it is given. 

In 10th Peters, 496, the court say “‘there are many cases where the 
guarantee is of a specific existing demand by a promissory note or other 
evidence of debt; and such guarantee is given upon the note itself, or 
with a reference to it, and recognition of it when no notice would be 
necessary. The guarantor in such cases knows precisely what he 
guarantees and the extent of his responsibility, and any further notice 
to him would be useless; 14 John, 349; 20 John. 365. But when the 
guarantee is prospective, and to attach upon future transactions, and 
the guarantor uninformed whether his guarantee has been accepted and 
acted upon or not, the fitness and justice of the rule requiring notice, 
is supported by considerations that are unanswerable.” 

The case now under consideration comes fully within the letter and 
spirit of the rule above laid down. The guarantee is prospective, and 
the amount indefinite. The only pretext of a notice to Childs, that his 
guaranty had been accepted, is to be found in the fact that he was fre- 
quently at the place of building the boat during the time of its being 
built and the materials delivered. Whether that would constitute a suffi- 
cient notice of the acceptance of his guarantee, and that upon the faith 
thereof the plaintiffs were delivering the materials for the boat, ought 
to have been left to the jury. But there was no evidence whatever 
tending to prove a prior demand of payment, and refusal to pay, on the 
part of McCourtney, and notice of that demand and refusal given in a 
reasonable time thereafter to Childs. Proof of such notice is absolutely 
necessary to charge Childs upon his guarantee, unless the plaintiffs can 
show that McCourtney was insolvent, and that Childs was apprized o 
that fact, and consequently sustained no injury by reason of their fail- 
ure to give him such notice. ' 

Judge Narron concurring herein, the judgment of the circuit court 
is affirmed. 
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Scort, J., dissenting. 
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After evidence had been given, conducing to show that the plaintiffs the 
had given the credit to the defendant, the court instructed the jury that wes 
upon the evidence the plaintiffs were not entitled to a verdict. I con- ei 
eeive this instruction to be erroneous. Instead of ascertaining whether the 
there was a guaranty or not, and then applying the law to the case, the tic 
court took the fact in dispute for granted, and instructed the jury ac- le 
cordingly. Starkie, speaking in relation to this subject, says, “it is a 
always a question for the jury, whether the credit, before the debt was adi 
incurred, was given to the defendant or to another as principal, taking i 
into their consideration the amount of the debt, the situation of the 
parties, and all the other circumstances of the case.”” This doctrine of ss 
the test is amply sustained by the cases referred to in its support; Keate 3 


vs. Temple, 1 Bos. & Pul. 15&; Darnell vs. Trott, 2 Car. & P. 82. The 1 
word “guaranty” is not a technical one. It does not, ex vz termini, . 
import that the party who uses it in contracting, intends that his under- 
taking shall be collateral. If a note is subscribed by which the maker 
guaranties the payment of a sum of money to another, would any court 
construe this a collateral undertaking and not an original promise? This 
cannot be a collateral undertaking, unless there is an original one; and 
whether he who undertakes to pay for goods furnished to another, makes. 
himself immediately liable, or only collaterally so, is always a question A 
for the jury. 

Even if the undertaking of the defendant should be found to be col- 
lateral, I should question the justice or propriety of applying the law 
relative to guaranties to this case under all its circumstances. Rules 
of law are of a plastic nature, moulding and adapting themselves to the 
varying circumstances of the transactions of men, so as to do justice 
amongst them. Chancellor Kent says, that after a valid guaranty has 
been made, the rights of the parties in the relative character of prin- 
cipal and surety affords an interesting subject of enquiry, and the doc- | 
trine of negotiable paper, as to demand and notice, hasa feeble and | 
qualified application to the guarantor. The rule, as to notice, is not so | : 
‘ strict as in the case of mere negotiable paper, and the neglect to give 
{ notice must have produced some loss or prejudice to the guarantor. | 
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The case af Paul vs. Tatlock, 1B. & P., foes to show that notice to 
the guarantor, from other sources than the guarantee, will have its in- 
fluence with the courts. In that case A became bound toB for the | 
honesty of C, who afterwards embezzled the money of B. It was held 
that B might maintain an action on the guaranty, though three years 
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had elapsed without any notice having been given by B to A of the 
embezzlement; and although it appeared B had given credit to C for 
the sum embezzled, if it appear that A was acquainted with the circum- 
stances from any other source, and that the embezzlement was not in- 
dustriously concealed from him. Under the circumstances of this case, 
the defence is most unconscionable. It isa mockery to talk about no- 
tice when the defendant was fully possessed of all the information the 
plaintiffs could communicate. The defendant was a miller; and his un- 
dertaking itself fully apprized him of the extent of his liability. The 
case of Wides and others vs. Savage, 1 Story’s Rep. 22, shows that 
cases of this kind depend very much upon their circumstances. 

The presumption that the credit was originally given to McCourtney, 
arising from the fact that both he and the defendant were jointly sued, 
is very much weakened by the consideration that the statute allows a 
plaintiff to sue several in assumpsit, and to recover against one or more 
as they shall be found indebted. 





M. L. PETTIGREW vs. WM. SHIRLEY. 


A certificate of pre-emption issaed on the Ist June, 1840, under the pre-emption law of 22: 
June, 1838, will prevail against a certificate of entry made on the 10th April, 1839. The 
latter entry was subject tothe condition, that there was no pre-emption right to the land:. 
Andthe pre-emption certificate relates back to the 22d June, 1838, and is thus the olde: 
right. 


APPEAL from Cole Circuit Court. 


Perton R. Haypen, for Appellant. 


The plaintiff has assigned for error, the said several opinions of the 
court excepted to, and he will rely in the argument of his cause in this 
court, upon the following 


POINTS AND AUTHORITIES. 


I. That the plaintiff having purchased the land of the United States, 
and obtained from Uriel Sebree, the receiver of the proper land office, 
a certificate of such purchase, dated on the 10th day of April, 1839, 
thereby became entitled to the same, so as to maintain the present ac- 
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tion therefor; and that it was not competent for the register and re- 
ceiver of said land office, onthe first day of June, 1840, to sell the 
same, as the land of the United States, to the defendant, and to grant 
him a certificate of purchase, so as thereby to invest the defendant 
with a title sufficient in law to bar the plaintiff ’s right of recovery; and 
that the court erred in refusing to give to the jury the first, sixth and 
seventh instructions as prayed for by the plaintiff, as also in giving the 
said instruction given as aforesaid upon the motion of said defendant. 

See 5 Mo. Rep. Morton v. Blankenship e¢ a/, 346. 1 Mo. Rep. 398. 
1 Peter’s Kep. 340. 2d part of Public Land Laws, pages 547, 552. 
1 Scammon’s Rep. 156, Bruner v. Manlove. 

2. That the circuit court erred in refusing to give to the jury, the 5th 
instruction prayed for by the plaintiff. See act of Congress, approved 
22d June, 1838, page 84 sheet acts, or at page 574, Ist vol. Land Laws. 
See 5 Mo. Rep. page 346 ( 281-72.) 

3. That the circuit court erred, in not setting aside the verdict of the 
jury, and in refusing a new trial of the cause, for the reasons stated in 
the motion made therefor by the plaintiff. 


Stuart & Mitter, for Appellee. 


1. The defendant Shirley, will insist, that the court very properly 
gave the third instruction asked by the defendant, and very properly 
refused the first, sixth and seventh, asked by the plaintiff. 

2. The court very properly overruled the motion for a new trial. 

3. That by the statute of Missouri the action of ejectment will lie 
upon a mere pre-emption right. The pre-emptioner is in no worse 
condition who has perfected his right, and obtained the certificate from 
the receiver of the proper land office. See Digest of ’35, Title Eject- 
ment page. 

That in this case the defendant having proved every fact which was 
essential to give him a pre-emption, and having proved his pre-emption 
within the time allowed by the act of Congress, had the better right 
thereto. See Public Land Laws, ‘part Ist, 574 and 473. See same 
book part 2d, No. 1011, p. 1026. 

That in this case of the plaintiff, it was the duty to have ascertained 
whether there was any pre-emption right; and when he entered, his 
entry wus subject to be divested by any one entitled to pre-emption. 
See Land Laws No. 486, page 545. Same book, page 61. 

That as the register and receiver had granted to defendant his pre- 
emption certificate, their decision is final, and cannot be supervised 
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by the State courts, and we are bound to presume that every fact 
necessary to warrant the certificate was proved to the register and re- 
ceiver. 

See Lewis v. Lewis, 9 vol. Mo. Rep. 183. Wilcox v. Jackson, 13 
Peters’ p. 517. 

‘That as the legal title to the land in controversy was in the United 
States, a court of equity could not have afforded the defendant such 
relief as would have quieted the title; and any proceedings in that 
court would therefore have been nugatory. 


Narron, J., delivered the opinion of the court. 

i 

Pettigrew brought ejectment against Shirley, to recover the east half 
of the s. w. qr. of sec. 5, town. 47,range 14. On the trial, the plaintiff 
produced a certificate from the receiver at the Fayette land office, bear- 
ing date the 10th April, 1839, for the land in controversy. The defend- 
ant defended on a pre-emption certificate, dated June 1st, 1840, granted 
by the same officer for the same land, and also proceeded to give proof. 
conducing to establish his pre-emption under the act of Congress of 
June 22d, 1828, by virtue of which he had claimed and procured 
his pre-emption certificate above stated. It appeared that defendant 
had resided on the quarter section since 1832, the principal part of his 
farm being on the east half of the quarter, but his garden, out-houses, 
and half of his dwelling house were on the west half. The plaintiff en- 
deavored to prove that the defendant’s location on the west half was 
accidental, and that he (defendant) supposed his house was on the west 
half, of which he was the owner. A variety of instructions were asked 
on both sides. The instruction given by the court at the instance of the 
defendant, embraces all the points in the case, about which there is 
any controversy. That instruction was: ‘‘If the defendant was a 
housekeeper, and the head of a family, and actually settled and resided 
as such upon the Jand mentioned in the declaration, on the 22d June, 
1838, and four months prior thereto, and erected his dwelling house on 
said land prior to 22d February, 1838, and did not abandon or express 
his determination to abandon said pre-emption right, but proved his pre- 
emption and entered the land prior to 22d June, 1840, the defendant is 
entitled to averdict. The defendant had a verdict and judgment in the 
circuit court. 

The principal question in this case is, whether a pre-emption right 
under the act of 22d June, 1838, with a certificate thereon issued on 
the Ist June, 1840, will protect a defendant in ejectment against an 
entry of the same land on the 10th April, 1839. 
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' Our statute permits an action of ejectment to be maintained on ‘‘a 
pre-emption right under the laws of the United States.” This has 
been the lawof this State since 1825, and the language of the act of 
1836 is precisely the same as that employed by the act of 1825. When 
the act of 1825 was passed, in which this pre-emption right was first 
spoken of, there was no law of the United States, that I am aware of, 
recognizing any pre-emption right except such as was proved up before 
the register and receiver, and no pre-emption right whatever existed 
upon lands which had been in market. The pre-emption law of April 
12, 1814, which continued in force with various modifications until 
1830, required the settler to file his notice with the register two weeks 
prior to the public sales, and proof of the pre-emption was required to 
be satisfactory to the register and receiver. This was the character of 
pre-emption right declared by our law of 1825 to be sufficient to main- 
tain an ejectment. 
In 1830, (May 29) a new species of pre-emptioners is recognized by 
Congress. The proof of the pre- emption was still required to be made 
to the satisfaction of the register and receiver, but the time of ma- 
king the proof was construed to extend to the time fixed for the ex- 
piration of the law, and the lands to be affected by it were construed 
to be lands which had been in market for years, as well as those which 
had never been offered for sale. The provisions of this act were continued 
from time to time until the final expiration of the act of June 22, 1838. 
Under this series of pre-emption laws, a right of pre-emption was 
recognized by the laws of the United States, no evidence of which was 
to be found in the land office, nor could it be ascertained whether such 
right to a preference in the purchase of the land would ever be claimed 
by the pre-emptor, and perfected into a purchase. The question 
has then arisen whether such a pre-emption right as this is within 
the meaning of our statute, and will enable the pre-emptor to main- 
tain or defend an action of ejectment. In Lewis v. Lewis, the judge 
who delivered the opinion of the court, intimated that such a pre- 
emption right would be sufficient to defeat an entry of the same land 
made previous to the expiration of the-time allowed the pre-emptor to 
prove up his pre-emption. But the question did not arise in that case— 
nor does it arise here, for the pre-emption of Shirley had been proved 
and allowed before any suit was instituted by Pettigrew. The ques- 
tion is merely alluded to as it was discussed at the bar, and about 
which I mean to give no opinion in this case. Indeed I cannot perceive 
its importance, except in a case where the time for proving the pre- 
emption has expired; and no proof has been made, but only tendered 
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or offered to be made within the time. In such a case, the propriety 
of allowing the pre-emption to defeat a purchase of the same land by 
entry, may be a question of importance. I entirely concur with the 
judge who delivered the opinion of the court in Juewis vs. Lewis, that 
a pre-emptor under the act of 1830 or 1838, could not be ousted by an 
ejectment “before the expiration of the time allowed him by law, for“ 
proving up his pre-emption; because the existence of his pre-emption, 
and the fact that the period had not arrived when he was bound to prove 
it, would show the purchase of the plaintiff to be illegal. But if the 
time for proving the pre-emption has actually expired, and no proof has 
in factbeen made, though the pre-emptor ofiered to prove it, and the 
officers of government illegally refused to permit the proof, what title 
then has he upon which he can maintain his ejectment? 

I recur to the main question in this case, the propriety of the action 
of the circuit court in allowing the pre-emption of Shirley, proved up 
on the Ist of June, 1840, to prevail over the entry of Pettigrew on 
the 10th April, 1839. 

.The act of June 22, 1838, continues in force the provisions of the 
actof May 29, 1830. This last act requires the proof of settlement 
and improvement to be made to the satisfaction of the register and re- 
ceiver of tie laud district, aud declares all assignments and transfers 
of the right, null and void. The fourth section provides that the act 
shall not delay the sale of the public lands beyond the time appointed 
for that purpose by the President’s proclamation, and that the provis- 
ions of the act shall not be available to any one who fails to make the 
proof and payment required before the day appointed for the com- 
mencement of the sales of lands including the tract or tracts on which 
the pre-emption is claimed. The construction given to this act shortly 
after its passage, and down to the expiration of the law of 1838, was 
that its provisions were applicable to all the public lands, except such 
as were specially exempted in terms by the act, whether it had been 
previously in market or not. The effect of this construction was to 
produce an implied reservation from sale for the period fixed by the 
act, of all lands upon which a pre-emption right existed. The officers 
of government to whom the management of these sales was confided 
under instructions from the chief of the land department, accordingly 
refused to permit entries to be made of such lands, and as it was not 
always easy to determine the fact upon which their duty and power 
might depend in every case, they were instructed to permit entries 
and give certificates of sale, upon the express condition that if a pre- 
‘ emption right on the land sold, was proved before the expiration of the 
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time allowed by law for such proof, they would return the purchase 
money without interest and vacate the certificate. This was the uni- 
form construction given to the act of 1830, by the commissioner of the 
land office, and to this construction the action of the subordinate offi- 
cers of the department was ultimately conformed. Not only did this 
construction receive the sanction of the officers of the government 
more immediately concerned in the disposition of the sales of the pub- 
lic lands, but Congress with a knowledge of such construction, from 
time to time re-enacted the essential provisions of this law, until 1838. 
Under this state of facts, the question would seem to be no longer open. 
Whatever views might be entertained by this court in relation to the 
propriety of the construction of the act of 1830, and the acts which 
succeeded it, on the subject of pre-emptions, which allowed pre-emp- 
tions on lands subject to private entry, we are not at liberty to dispute 
that construction of the law which has been sanctionad by Congress 
and acquiesced in by the public. This view of the case seems to have 
been taken by the supreme court of Indiana, in the case of Smith vs. 
Mosier, (5 Blackford 51) and by the supreme court of Illinois, in the 
case of Isaacs vs. Steel, and Bruner vs. Manlove, (3 Scammon 97 and 
340.) 

The entry of Pettigrew in April, 1839, was then made subject to be 
avoided by the grant of pre-emption to Shirley at any time prior to the 
22d June, 1840.. The effect of the actis to protect the pre-emptioner 
from the date of its passage. His title then commences, and is the 
older and better title, than an entry of the land previous to the date of 
his certificate. His pre-emption certificate relates back to the date of 
the act, and avoids all intermediate sales. This results from the con- 
struction given to the act of 1838. The commissioner of the general 
land office attempted to reconcile the right of the pre-emptors with the 
right of private entry, and the only way this could be done, was to make 
the private entries conditional. It is not for us to object to these con- 
ditional and avoidable sales. The government has sanctioned them 
and however inconvenient and inconsistent with the general laws of 
Congress on this subject, such an enactment may seem, the intent and 
purpose of the law must be carried out. 

Under this construction of the pre-emptien law, of 1838, I can per- 
ceive no necessity for driving the pre-emptor into a court of chancery. 
The defence is purely legal; his title is as much a legal one, as that of 
the purchaser at private entry—neither are consummate, but each is re- 
cognized by our statute. 

In relation to the question of abandonment, as that question was 
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submitted to the jury by the instruction of the circuit court, whether it 
was material or not, the plaintiff in error has no cause for complaint. 


The jury negatived the fact of abandonment by their verdict. 
The other Judges concurring with me in affirming the judgment of 


the circuit court, it will be accordingly affirmed. 





THE STATE vs. BLACK. 


An indictment against a person for trading with Indians; must aver that the Indians had 
not a written permit from their proper agent. 


ERROR to Jasper Circuit Court. 


McBrinpg, J., delivered the opinion of the court. 


The defendant was indicted at the April term, 1844, of the Jasper 
circuit court, for selling spirituous liquors to Indians. 

The indictment contains three counts. At the October term, 1844, 
the defendant by his attorney, filed his motion to quash the indictment, 
“because it does not appear on the face of the indictment, that the In- 
dians to whom the spirituous liquors were sold, had no permit from the 
agent,” &c. The circuit court sustained the motion and quashed the 
indictment, to which the circuit attorney excepted, and sucd out a writ 
of error from this court. 

The question raised by the record, is the action of the circuit court 
in quashing the indictment for the cause assigned. The indictment 
contains no averment or charge that the Indians had not a written or 
other permit from the proper agent. 

By the provisions of the first section of ‘an act to suppress inter- 
course with Indians,’? approved February 9, 1839, it is declared unlaw- 
ful “For any person or persons to trade or traffic or barter with any 
Indian or Indians, either by selling, trading or exchanging them any 
spirituous liquors, &c., unless such Indians shall be traveling through 
the State, and have a written permit from the proper agent, or under 
the direction of the proper agent, in person.” 

Should the indictment negative the existence of a written permit 
from the proper agent of the Indians to whom the spirituous liquors 
are charged to have been sold? 
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Whether under a public or private statute, the indictment should 
state all the circumstances which constitute the definition of the offence 
in the act, so as to bring the defendant precisely within it; and must 
with certainty and precision charge him with having committed or 
omitted the acts constituting the offence, under the circumstances, and 
with the intent mentioned in the statute. And if there be any excep- 
tion contained in the same clause of the act which creates the offence 
the indictment must show, negatively, that the defendant, or the sub- 
ject of the indictment, does not come within the exception. But if the 
exception be in a subsequent clause or statute, it is properly matter of 
defence for the defendant, and need not be negatived in the indictment. 
Barbour’s Crim. Treatise, 290-1; Arch. C. P. 53, and the authors there 
cited. 

Applying the foregoing principles to the indictment under consider- 
ation, we are of opinion it is bad for the omission of a negative aver- 
ment, that the Indians to whom the spirituous Jiquors were sold, had 
not a written permit from the proper agent, or that the sale did not take 
place under the direction of the proper agent in person; and that the 
circuit court committed no error in quashing the indictment. 

The judgment of the circuit céurt is therefore affirmed. 





HOWE vs. THE STATE. 


No appeal will lie from the refusal of.a circuit court to discharge a prisoner, on a writ of | 
habeas corpus. 


APPEAL from Washington Circuit Court. 


McBarinr, J., delivered the opinion of the court. 


Thomas W. Howe was.summoned to appear before a justice of the 
peace of Washington county, to testify in a cause then and there pend- 
ing before the justice; he appeared but refused to be sworn, because 
he said he had in his possession a letter of attorney constituting him an 
attorney for the defendant; which letter he threw down on the table 
before the justice ; the justice decided that he must be sworn, and upon 
his refusal committed to jail as for a contempt. The circuit court be- 
ing then in session, Howe applied for and obtained from the court a writ 
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of habeas corpus ; the circuit court, after hearing his application, re- 
fused to discharge him, and remanded him to jail. From the decision 
of the circuit court in refusing to discharge him, Howe appealed to this 
court. * 
We know of no provision in the constitution of this State, if it be 
there, nor in the statute laws, if it be there, under which the defend- 
ant asks this court to review the decision of the circuit court in the 
premises. The judges of this court, in common with the circuit judges 
and the justices of the several county courts, have power to grant writs 
of habeas corpus, and discharge persons who are illegally restrained 
of their liberty ; and whether done by one or the other, is equally effi- 
cacious. If a judge of this court were to refuse to discharge a pris- 
oner, on a writ of habeas corpus, the prisoner might on the next day 
make his application to a circuit judge or justice of a county court, 
for a writ, and be discharged by them, if entitled to his discharge by 
the laws of the land, without subjecting the officer discharging him, to 
@ proceeding for a contempt. The refusal to granta discharge, is not 
a final judgment from which an appeal will lie to this court. Suppose 
the application were made in vacation, to an officer empowered by law 
to grant the writ, and after hearing the evidence or inspection of the 
record, he should refuse to discharge the prisoner, how would an ap- 
peal be taken from that decision? And yet the several judges and jus- 
tices, who are vested with the power, possess the very same jurisdic- 
tion in vacation, as in term time. The only appeal which the party has 
from a decision of the judge or court in refusing to discharge him, is to 
another judge or court, who may regard his application more favorably; 
and this is to be done in the character of an original apphentiom, and 
not in the exercise of appellate power. 

The other Judges concurring herein, the appeal is dismissed at ap- 
pellant’s costs. 





JEFFERSON CITY vs. C. § F. COURTMIRE. 


1. The clause in the charter of Jefferson City which gives to the mayor and board:of al- , 
dermen, power to “‘regulate the police of the city,” gives them no power to pass an or- 
dinance for the punishment of indictable offences. 


2, By the charter, the aldermen have the same criminal jurisdiction as is possessed by jus- 
tices of the peace under the general law. 
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‘ERROR to Cole Circuit Court. 


McBripk, J. delivered the opinion of the court. 


This was a proceeding instituted@Mgainst the defendants, by the cor- 
porate authorities of the city of Jefferson, on a charge of having com- 
mitted a breach of an ordinance of said city, for the suppression of riots, 
routs and unlawful assemblies. The trial was had before an alderman 
of said city by a jury of six men, by consent, who found the defendants 
guilty, and assessed a fine against them, upon which judgment was en- 
tered ; thereupon the defendants took an appeal to the circuit court, 
and fthere filed their motion to dismiss the case ; which having been 
sustained, the corporation excepted, and sued out a writ of error to re- 
verse the judgment of the circuit court. 

The power exercised by the alderman in this case is claimed for him 
by virtue of the provisions of the ordinance ahove referred to, and is 
said to be within the rights vested in the corporate authorities by the 
charter granted them by the general assembly of this State. See an 


ordinance passed by the board of aldermen, May 7, 1839, entitled “an | 


ordinace to suppress riots, routs, and unlawful assemblies ;”’ also, the 
_ Charter of the City of Jefferson, passed at the session of 1839-40, page 
307, § 7, 12. 

The fourth section of the ordinance vests in the mayor, any alder- 
man, or justice of the peace, of the city, the jurisdiction claimed in 
this case. The seventh section of the act of incorporation provides 
that, ‘“‘The aldermen shall be ex-officio conservators of the peace 
throughout the city, and shall within the same, have all the powers and 
jurisdiction vested in justices of the peace in matters of a criminal 
nature, and shall exercise and perform all powers and duties which may 
be vested in, or required of them by ordinance.”” The powers and 
jurisdiction of justices of the peace, referred to in the foregoing sec- 
tion, must mean those conferred by the general law of the land, and not 
such as might be given by ordinance. This is obvious, for no new or 
enlarged power had been conferred on the justices of the peace resid- 
ing within the corporate limits, by the act of incorporation, nor any 
authority conferred on the mayor and board of aldermen to enlarge their 
jurisdiction. What jurisdiction then, under the general law, have jus- 
tices of the peace over the offence charged against the defendants? 
An answer to this question will determine the jurisdiction of the mayor 
and board of aldermen; for, by the same act, the same jurisdiction, and 
no other, is given to them. | 
Riots, routs and unlawful assemblies are, by the 7th section of the act 
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concerning crimes and punishments, R. C. 202, made indictable, and 
are punished by fine and imprisonment in the county jail. However, 
the doctrine may be settled, as to the power of the general assembly to 
prescribe a summary mode of punishment, for offences likewise made 
indictable, is not now important to-inquire, as there is no pretext that 
any such provision in reference to this offence exists on the statute 
book. It is manifest, then, that justices of the peace have not jurisdic- 
tion to try and punish this class of offences. 

But it is contended that the 12th section of the act of incorporation, 
which enumerates the powers and jurisdiction of the mayor and board 
of aldermen, confers the power of enacting the ordinance in question. 
After a minute and specific enumeration of powers conferred, we find 
the general one, “To regulate the police of the city;” and for a defini- 
tion thereof, we are referred to Webster’s Dictionary, and Tomlin’s 
Law Dictionary, title, Police. Whatever may be the definition of the 
word in its most enlarged, and comprehensive sense, we are not dispo- 
sed to give it that universal signification on the present occasion. Such 
a construction would abridge the rights secured to the citizen by the 
constitution; it would confer on the corporate authorities legislative 
powers, co-extensive with those given to the general assembly of the 
State. If under this general, undefined, and undefinable power, ‘to 
regulate the police of the city,” the corporate authority can punish 
summarily, for the offence here charged, by what rule can their power 
be limited to punish offenders for grand larceny, manslaughter, murder, 
or any other felony? Neither is there any necessity for giving to the 
corporation any such power; for by reference to the 12th section, it will 
be seen that the enumeration of powers therein named, embraces every 
object which by possibility may conduce to the interest of the city to 
regulate, without encroaching upon the province of the legislature, or 
abridging the rights of the citizens. 

The circuit court committed no error in dismissing the case, and 
Judge Naprron concurring herein, the judgment of the circuit court is 
affirmed. 

Scorr, J., dissents. 





STATE OF MISSOURI vs. MOLES; rwpLEapED witH FORSYTH. 


A prosecutor is not necessary on an indictment upon the 15th section, 7th article, act con- 
cerning crimes and pusishments, R. C. 1835, for disturbing the peace of afamily by 
loud noises, &c., in the night—that not being a trespass either to the pereon or pro- 

perty of any one. 
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APPEAL from Franklin Circuit Court. 


T4cBring, J., delivered the opinion of the Court. 


Moles was indicted at the April term, 1844, of the Franklin circuit 
court, for disturbing a family in the night time. The defendant appear- 
ed by his attorney, and moved the court to quash the indietment, be- 
cause “the name of a prosecutor is not endorsed on said indictment; 
neither does it appear from any statement made at the end of the indict- 
ment, that said indictment was preferred upon the information or knowl- 
edge of two or more of the grand jury, or on the information of some 
public officer in the necessary discharge of his duty.” The court sus- 
tained the motion, and the State appealed to this court. 

This indictment is founded upon the 15th sec., VII art. of “an act 
concerning crimes and their punishment,” R. C. 204. which provides 
that ‘if any person or persons shall, in the night time, wilfully disturb 
the peace of any neighborhood, or of any family, by loud and unusual 
noise, loud and offensive or indecent conversation, or by threatening, 
quarrelling, challenging, or fighting, every person so offending shall, 
upon conviction, be adjudged guilty of a misdemeanor, and be pun- 
ished,”’ &c. 

The motion of the defendant is based on the 22d sec., III art. of “an 
act to regulate proceedings in criminal cases,” R. C. 481, which pro- 
vides that “no indictment for any trespass against the person or proper- 
ty of another, not amounting to a felony, shall be preferred, wuiless the 
name of a prosecutor is endorsed as such thereon, except where the 


same is preferred upon the information or knowledge of two or more of 


the grand jury, or on the information of some public officer, in the ne- 
cessary discharge of his duty; in which case a statement of the fact 
shall be made at the end of the indictment, and signed by the foreman 
of the grand jury.” 

It is supposed that the question presented in this case, was decided 
by this court in the case of the State vs. McCourtney and others, 6 
Mo. Rep. 649; but by a careful examination of that case, it will be 
found that instead of sustaining the action of the circuit court in quash- 
ing the indictment, it shows that there is no necessity for a prosecutor 
to be endorsed thereon. That was an indictment charging the defend- 
ants under the 6th section of the 3rd article of the act first referred to, 
with having unlawfully, riotously and routously, made an assault and 
beat one James Pepper, &c.; and the court say. ‘this is nothing more 
nor less than a common law riot, of which three kinds are specified : 
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“1, Unlawful and forcible acts against the person or property of an- 
other. 2. Unlawful and violent acts against the peace merely. 4%. 
Such acts committed to the terror of the people.” If these two last 
species can exist without the first, then there might be an indictment 
for a riot, which would not come within the terms of the 22d section of 
the third article of the act concerning practice and proceedings in 
criminal cases.” 

If the charge in the indictment constitutes a trespass against the 
person or property of another, then the party aggrieved is entitled to 
his civil action against the defendant, for the damages he may have sus- 
tained by reason of such trespass. But I apprchend that in this case 
it would be extremely difficult for the party aggrieved, to maintain such 
action. The charge in the indictment is that the defendants, in the 
night time, by loud and offensive cursing, and profane swearing, threa- 
tening and quarreling with, and challenging to fight one Gideon East- 
wood, in the presence and hearing of the family of William Eastwood, 
their peace and quiet was disturbed,” &c. No trespass on the person 
or property of William Eastwood, or his family, is embraced in this 
charge, as was charged in the indictment against McCourtney and 
others, who were clearly liable to an action by Pepper. 

We think the circuit court committed error in quashing the indict- 
ment. 

The other Judges concurring herein, its judgment is therefore re- 
versed, and the cause remanded for further proceedings in that court. 





ROSS vs. THE STATE OF MISSOURI. 


1. Where a defendant demurs to an indictment, and his demurrer is overruled, the court 
cannot enter up judgment against him, and assess his punishment—a plea should have 
been put in, and atrial had by a jury. 


2. In criminal cases a demurrer is not considered as a confession of guilt. 
ERROR to Platte Circuit Court. 


McBaruipz, J., delivered the opinion of the court. 


The defendant was indicted at the March term, 1842, of the Platte 
circuit court, for a violation of the dram shop law. At the July term 
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the defendant appeared by his attorney and filed his demurrer to the 
indictment, which having been overruled by the court, the court pro- 
ceeded to asses the fine, and enter judgment against the defendant. 

The question presented onthe record in this case has heretofore 
been decided by this court; that is, whether it is proper in a criminal 
case, where the defendant demurs to the indictment, and his demurrer is 
overruled, for the court to asses the fine, and enter judgment thereon. 

In Thomas vs. the State, 6 Mo. R. 457, the court say, “but the statute 
directs that in all cases where the defendant does not confess the in- 
dictment to be true, a plea of not guilty shall be entered, and the same 
proceedings shall be had, as if the defendant had formally pleaded not 
guilty to such indictment.” 

‘The law never contemplated that a man charged criminally, means 
to confess the indictment to be true when he demurs; even in civil cases 
the defendant who has a demurrer decided against him, is allowed to 
withdraw his demurrer and plead. A jury should have been empannel- 
led to find whether the defendant was or was not guilty.” 

The judgment of the circuit court is reversed, and the cause re- 
manded for further proceedings therein. 





_ COCKRILL vs. KIRKPATRICK. 


1. A note payable “‘in the currency of this State,’ is payable either in gold or silver coin, or 
in the notesjof the Bank of Missouri. 


2. A note payable “inthe current money of Missouri,” is payable in gold or silver coin alone 


3. Where a note is made payable “in the currency of the State,” it is not competent to shew 
by parol testimony, that it was understood by the parties tom ean any other than gold and 
silver, or notes of the Missouri Bank. 


4. The contents of a written instrument cannot be proven until the loss or destruction of the 
the instrument is proven. 


5. A principal cannot maintain an action against an agent for money collected by him until a 
demand is made. 


6. Whether a demand has been made is a question for the jury. It may be shewn by cir- 
cumstances. 


7. Although a tender be made and refused, the plaintiff is entitled to recover his debt. The 
tender prevents the interest from running, and if the money be brought into court will 
save costs. 
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9, A tender need not be made in constitutional coin, but will be good in bank notes, unless 
objected to for that reason. If, however, the notes be depreciated, the refusal to accept 
will be presumed for that reason. 


| ERROR to Rendolph Circuit Court. 


Davin Topp, for Plaintiff. 


The plaintiff insists upon these points to reverse the judgment: 

1. That evidence to prove witness’ understanding of the legal effects 
of a contract, to be different from the substantial contents of an absent 
contract, is illegal and incompetent; 7 Mo. Re). 515. 

2. If defendant has collected money for p!aintiff, and a demand is 
made, and no payment, a recovery can be had, and for interest from 
refusal. 

; 3. A demand may be inferred, and is not to be proven in express 

terms. 

4. When money is tendered and not received, upon suit the plaintiff 
can recover the principal, and unless the money is in court upon the 

plea of tender, and there paid over, judgment must go for the plaintiff; 

13 Wend. 390. 

5. That if a note is payable in currency at a particular day, and is 
not paid on that day by the payor, and itis his duty to seek the creditor 
for that purpose, he is not permitted subsequently to pay it in such 
currency without the consent of payee. 

6. A plea of tender made of such currency after such day of pay- 
ment is not good. 


Joun B. Crark, for Defendant. 


The defendant in error relies upon the following points and authori- 
| ties to sustain the decision of the circuit court : 

1. The defendant in this case was but the agent of the plaintiff in the 
collection of the money in the note, and had a right to collect the same 
in the kind of currency contracted to be taken by the plaintiff, although 
nothing was said in the note about the kind of money agreed to be paid 
and received in discharge; yet if there was an agreement to take cur- 
rency, and the agent received the same kind of money agreed to be 
taken by the principal, he is bound to receive the same from the agent; 
Theobold on Agency, 356. 


2. In this case the plaintiff has no right of acton until he makes a 
44 
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demand of the agent to account. This principle has been decided by 
this court in the cases of Benton vs. Craig, 2 Mo. Rep. 160; Burton vs. 
Collier, 3 Mo. Rep. 223. 

3. There being no special instructions to the agent in this case, and 
he having transacted the business of his principal in the usual manner 
observed in the country at that time, the principal was bound and the 
agent absolved from any liability, although a loss ensued; Theobold on 
Agency, 356 and 357. 


McBnrinr, J., delivered the opinion of the court. 


Cockrill brought his action before a justice of the peace in Randolph 
county, against Kirkpatrick, for money collected by the defendant for 
the plaintiff, where the defendant obtained judgment; from which the 
plaintiff appealed to the circuit court, where the defendant again having 
judgment, the defendant sued out his writ of error and has brought his 
case to this court. 

The following is the evidence, as preserved by the bill of exceptions, 
to-wit: R. Denson testified that he was indebted to Noble on a note: 
that said note was assigned by Noble to the plaintiff: that above two 
years ago he paid the amount, =30 12 1-2, to the defendant, who had 
said note for collection: that he paid said note in Illinois bank paper, 
except 12 1-2 cents which he paid in specie: that it was paid in notes 
on the Springfield or Shawneetown Bank. His note to Noble was pay- 
able in the currency of this State: that it was his understanding that 
the note wasto be paid in the common currency of the country, and 
that Springfield, Shawneetown, Indiana, &c., bank paper, was at that 
time the common currency of the country, but that there was more IIli- 
nois paper than any other kind. 

N. Coates testified, that about January, 1842, he was doing business 
in Cockrill’s store in Huntsville, when defendant came there and said 
to plaintiff, I have collected or have got your money from Denson: 
plaintiff said very well, or I am glad of it: that witness then went into 
another room, and in a few minutes after, on his return, heard plaintiff 
say to defendant, I will not pay any such price or any such charges: 
that he understood this to be in relation to a charge which defendant 
made for collecting the money: that the parties separated: he did not 
see or hear defendant offer plaintiff any money, nor did he see defendant 
have any. , 

J. R. Abernathy testified, that Springfield bank paper sunk greatly 
below par, and ceased to circulate generally in the month of February, 
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1842: that previous to that time the money in circulation was prin- 
cipally Illinois, Kentucky, &c. 

Thereupon the plaintiff asked the court to instruct the jury as fol- 
lows: 

1. That if they believe from the evidence that the defendant collect- 
ed $30 12 1-2 of the plaintiff’s money, and that the plaintiff informed 
the defendant that he was ready to receive it, or demanded it, or done 
any act equivalent to a demand, they will find for the plaintiff, unless 
they also find that the defendant has since that time, and before the 
bringing of this suit, paid or tendered to the plaintiff the said money. 

2. That it is not necessary that a demand should be proven positive- 
ly, but the jury may infer a demand from the circumstances in the case. 

3. That circumstances are sufficient to make out a demand. 

4. That although the defendant is entitled to a reasonable compen- 
sation for collecting the plaintiff’s money, yet it was his duty to pay all 
the money, over and above what would pay him such compensation, for 
his trouble, and labor, and time. 

5. That “currency of Missouri”? only means such money as is is- 
sued or received by authority of the laws of Missouri or of the United 
States. 

6. That it is not competent for a party to a written contract, or oth- 
ers, to prove that the contract was different from the terms thereof un- 
less fraud or mistake is proven. 

7. That currency, or current Bank paper, may mean such bank pa- 
per as is in general circulation, but currency of the United States, or 
of the State of Missouri, should be construed such currency as is au- 
thorized by the laws of the United States or of the State of Missouri. 

8. That if the jury find for the plaintiff, they may find interest on the 
money from the time the same ought to have been paid. 

9. That a tender of money is the actual production, and offer to pay 
the money, or a declaration made by the party to whom the money is 
to be paid, that he will not receive it. 

10. That the offer of money in gross, or in a bag, does not makea 
tender; but it must be counted out, or the proper amount offered with- 
out demanding change, unless the party to whom the money was to be 
paid, declared that he would not receive it. 

11. If a tender in bank bills is refused, and the bills are uncurrent, 
or under par atthe time, the jury may infer from that fact that their 
uncurrency, or deficiency in value, was the cause of objection. 

12. That a tender only bars the plaintiff from recovering costs, but 
he is entitled to recover the amount due. 
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- The 2, 4, 6,9, 10,11 and 12 were given; the 1, 5 and 7 refused; 
whilst the 3 and 8 appear not to have been acted upon by the court. 

The defendant then asked the following instructions to the jury. 

1. If the jury believe the contract was made for such money as was 
current at the time when the same was due, the defendant had a right 
to collect the same in currency. 

2. If the jury believe there was a tender of the money due, before 
the institution of the suit, and that the plaintiff refused to receive it, 
they will find for the defendant. 

3. That the plaintiff in this case cannot recover, unless he or his agent 
made a demand of the defendant for the money before the suit was 
brought. 

4. That if the jury believe a demand was made, yet if they believe 
the money was collected in the kind of money agreed to be paid, and 
that the defendant offered the same, and that the plaintiff refused to re- 
ceive it when demanded, and after the defendant had offered to pay, 
deducting a reasonable compensation for collecting the same, they will 
find for the defendant. 

5. A tender in bank bills or notes, is a good tender, unless specially 
objected to on that account at the time. 

6. A tender and refusal to receive may be inferred from circum- 
stances. 

All of which were given by the court except the sixth, which appears 
not to have been acted upon. 

The record then proceeds, ‘‘Denson was then again called before the 
jury, and in the main said, that he thought said note read “current 
money of Missouri,” but he was not certain.” 

The jury having found a verdict for the defendant, the plaintiff filed 
his motion to set aside the verdict and for a nev trial, &c., which having 
been overruled, he excepted to the opinion of tue cotirt. 

Without undertaking to examine the instructions in detail, we shall 
investigate two or three points arising out of the case, as we believe 
a decision of those will decide the whole of the instructions. 

If it be admitted that the note from Denson to Noble was payable 
“in the currency of this State,’ then we shall not have much difficulty 
in ascertaining what are the legal rights of the parties. These terms 
import either, first, gold or silver coin, which is the constitutional cur- 
rency of the United States, the “iender money” of the several States 
of the Union; or, second, the notes ot the bank of the State of Missourri, 
the issuing of which is authorized by the laws of this State, and cannot 
by any fair construction be made to mean the notes of the several banks 
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incorporated by the laws of other States, which for the time being may 
have been in circulation in this State. 

But if the note was “payable in the current money of Missouri,” as 
the obligor subsequently stated, then ali necessity for construction is 
absoluicly excluded, for the terms explaia themselves, and can only 
mean ‘‘tender money,” gold or silver coin. And this, too, without in- 
voking the aid of the principle, that the language in an obligation is to 
be taken most strongly against the maker thereof. 

The courts of Kentucky have had much difficulty in construing con- 
tracts of the description of the one now under consideration. In the 
case of Chambers vs. George, 5 Litt. 335, where the obligor untertook 
to pay a certain sum of money, ‘‘payable in the currency of the State,” 
it was held not to be a direct promise to pay money. Then in the 
case of Lampton vs. Haggard, 3 Mon. 149, where the note sued on 
was for $350, “Kentucky currency,” the court say, ‘“‘that although the 
bank of Kentucky was im operation, it paid specie for its notes, and 
continued to do so for some time after the date of the note, hence the 
term used could only mean gold or silver.” And in referring to the 
case of Chambers vs. George, the court say, “that the note in that case 
was given after the suspension of specie payments by the Bank of Ken- 
tucky, and the non payment of specie by other banks, subsequently 
established, had caused a paper circulating medium which, in popular 
acceptation, became emphatically the ‘currency of Kentucky.’ ” 

Again in the case of McCord vs. Ford, 3 Mon. 166, an action was 
brought on a note promising to pay $700, “current money of Ken- 
tucky,”’ and it was held, that this was a direct promise to pay, and the 
terms used do not import the same as in the case of Chambers vs. 
George, but mean that kind of money made current by an act of Con- 
gress, which is the only current money of Kentucky. The court in the 
case of Bainbridge vs. Owen, 2 J.J. Marsh. 463, interpret “ current 
money” to mean constitutional coin. 

From the foregoing cases we glean the fact, that the meaning of such 
restrictive or qualifying terms, depend upon the varying circumstances 
of the country. Whilst the banks in Kentucky redeemed their notes 
in gold and silver, the expressions amounted to nothing, they were im- 
perative ; but so soon as the banks suspended, then the parties were 
presumed to contract for the irredeemable paper currency of the State. 
Our bank, however, has not been forced into a position so humiliating, 
and our courts have not yet been driven to such extremities in endeav- 
oring to satisfy the exigencies of the public on the one hand, and a 
faithful discharge of their duty on the other. 
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The only case decided by this court, which has been referred to, is 
the case in 7 Mo. R. 595, where the obligor promised to pay $2000 “in 
currency,” and the court. held the writing not to be a bill of exchange 
within the meaning of our statute concerning bills of exchange ; and 
moreover that the obligee could only recover the value of currency at 
the falling due of the note. 

If the note in question be, as is contended for, payable in the bank 
paper of Illinois, Kentucky, Indiana, Virginia, and Missouri, which 
constituted the principal paper circulation at the date of the contract, 
whose right would it be to designate in which of the various descrip- 
tions of paper the payment should be made? This would become an 
enquiry of some moment to the parties, because the relative value of 
the notes of the enumerated banks, might vary from five to twenty per 
cent. If Illinois, Indiana, Kentucky and Virginia bank paper consti- 
tuted the “currency of this State,” or “the current money of Mis- 
souri,”’? then we concede that the payment in Illinois bank paper was 
a good payment; but if the paper circulation of thie Missouri bank, and 
gold and silver, constituted “the currency of this State,” or ‘the cur- 
rent money of Missouri,”’ then the obligor was bound for such paper 
and coin; and a payment in any other description of bank paper was 
not in conformity with the terms of the contract. We have no hesita- 
tion or difficulty in declaring that the undertaking in this case was to 
pay Missouri bank paper, which was by law made the paper “currency 
of this State,”’ or gold or silver coin, which by the constitution of the 
United States, constitutes the “current money of Missouri,” as well as 
of all the other States in the confederacy. 

But the defendant’s counsel contends that even if the note should be 
construed to mean what the plaintiff insists it does mean, yet the de- 
fendant, as the agent of the piaintiff, had a right to go behind the note, 
and receive payment in that description of currency, contracted for by 
the original parties, and refers to Theobold on Agency, 356, for author- 
ity. It is there said, “neither is an agent chargeable for a breach of his 
instructions, if the compliance would have been a fraud upon others,” 
(Burwell vs. Christie, Cowp. 395.) The technical answer to this, and 
the like cases, is, that the court will not permit a plaintiff to allege his 
own fraud. Thus an agent was employed to sell certain articles, and 
the condition of the sale purported that the highest bidder should be 
the purchaser; but the agent had private instructions not to sell under 
a certain sum; notwithstanding which, he sold for the highest sum bid, 
though less than the sum prescribed; and upon an action brought against 
him by his employer, he had judgment in his favor, since he could not 
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have obeyed his instructions without practicing a fraud upon the bid- 
ders. But it would have been otherwise if the direction had been to 
set the article up at the price mentioned, since no fraud could have en- 
sued from that circumstance. Howard vs. Christie, 6 T. R. 347. 

We do not think this principle applicable to the case now before us, 
for if the point be conceded that the note from its terms was payable 
in Missouri bank paper, or gold and silver coin, then there is no princi- 
ple of law by which the obligor would have a right to go behind the 
note, to show that it was’ payable in a currency less valuable; and a 
contrary doctrine, in cases like this, would be most monstrous and mis- 
chievous. Here the obligor executes an instrument of writing, by which 
he binds himself to pay a certain sum of money in a way therein speci- 
fied, ata day named; which writing is made assignable by law; and 
after assignment, when it falls into the hands of an individual who looks 
to the face of the instrument for the extent and character of the obli- 
gation, the obligor claims that although he has bound himself to pay the 
debt in the constitutional currency, yet it was his understanding that it 
was to be paid in irredeemable and worthless bank paper. And the 
agent of the assignee goes behind the written contract, and receives from 
the obligor, a discharge in this worthless paper currency, and when his 
principal demands payment, he says, I have done what in equity you 
ought to have done, and the law will hold me faultless. The fraud if 
any there be in the transaction, is surely not chargeable against the 
assignee of the note. 

Thedefendant had no right to prove the contents of the note with- 
out first showing its loss, or destruction, or otherwise accounting for 
its absence. From any thing that appears in the evidence, the maker 
of the note may have had it in his pocket, when he was testifying to its 
contents; and if so, it should have been produced, it being the best 
evidence; but in this case the non-production of the note is not very 
important, inasmuch as the evidence of the witness does not qualify its 
legal import. 

We are of opinion that before a principal can maintain an action 
against his agent for money received or collected by him for his princi- 
pal, that a demand should be made. What constitutes a demand, is a 
question for the jury to decide, andin making their decision they are 
to take into consideration all of the attendant circumstances. 

Tender is an offer to perform a contract, or to pay money, coupled 
with a present ability to du the act; and all the instructions about asum 
in gross, and money in a bag, are outside of this case, for there is no 
evidence whatever upon which to predicate such an instruction. Ten- 
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der, like a demand, may be proven by circumstances, and need not be 
established by direct, positive, and unequivocal evidence, When es- 
tablished, it prevents the running of interest, and may save costs when 
the money is brought into court, and deposited, but the plaintiff is, not- 
withstanding, entitled to his judgment for his debt, as the tender is not 
a satisfaction of the debt due. ‘The tender need not bein constitutional 
coin, but is good in bank paper, unless objected to on that account at 
the time; if made in depreciated bank notes, the refusal to accept, may 
be presumed to arise from the fact of such depreciation. 

From the foregoing views, it results that the circuit court erred, and 
the other members of the court concurring herein, the judgment of the 
circuit court is reversed, and the cause remanded for a new trial. 





‘ MATTHEWS vs. COALTER. 


1. What is said by those holding an instrument of writthg, at the time of soliciting, er per- 
mitting persons to sign the instrument, is evidence of its contents. 


2. When atrial has commenced, and witnesses have been examined, it is a matter of discre- 
tion with the court, to refuse or permit a party to give a new bond for costs, with a view 
to cancel the old bond, and to use a security thereto as a wilness. 


3. The law presumes an erasure. or interlineation to have been made before signing an in- 
strument, unless the instrument be suspicious upon its face. Ii it will be so considered 
by the court, no presumption is raised, but the question is to be submitted to a jury. 


APPEAL from Randolph Circuit Court. 


Toop, for Appellant. 


The appellant insists upon the reversal of the judgment below, upon 
the following points: 

Ist. The onus proband, lies upon the defendant pleading an era- 
sure in his agreement sued upon after signature, to prove it, for the 
presumption of law is, that such erasure was made before signing, and 
being an alteration only, made by a stranger, does not avoid it. 

2d. That the declaration of persons in possession of the writing sued 
on, made out of the presence of the party to be charged, is no part of 
the res gestz, is hearsay, and illegal evidence. 
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3d. ‘hat all testimony given by witnesses hearing others read a wri- 
ting, without inspection themselves, is not competent evidence to prove 
what the instrument contained, and what erasure was in it. 

4th. ‘“hat the positive evidence of the witness Estis, who wrote the 
instrument, that he made the erasure before signing, and at the time of 
writine, with the other circumstantial evidence, and that witness not 
impeaciied in credit, is such conclusive evidence in favor of the valid- 
ity of the writing, as to show the verdict is clearly against the weight 
of evidence, and that they were inftaenced by prejudice, and led away 
by the illegal instructions of the court. 

5th. That a party has a right to release a security for costs, by giv- 
ing other competent security in his place, so as to obtain his testimony; 
the execution of such a bond need not be proved, unless required by 
the opposite party. 

6th. The deposition of a witness de bene esse, cannot be read by a 
party, unless he proves the inability of the witness to attend, or his 
residence beyond sixty miles of the place of trial; for this reason Hal- 
ley’s deposition should have been rejected. 


Crarx, for Appellee. 


The counsel for the appellee makes the following points, and relies 
upon the following authorities to sustain the opinion of the circuit 
court : 

Ist. It is clear that the article of. agreement set out in the bill of ex- 
ceptions, is the basis of the plaintiff’s right of action, and that the ob- 
ligation of the defendant to pay the plaintiff anything, was created by 
that agreement, and nothing else. 

2d. ‘hat the contract of the parties being in writing, we must look 
to that alone for their will, and the extent of their respective obliga- 
tions; and if the instrument of writing containing the contract was al- 
tered in any material particular, subsequent to its execution, by erasure, 
or otherwise, without the consent of the defendant, such alteration ren- 
dered the same void as against the party not consenting to such change; 
this is decided in the case of Briggs and Briggs vs. Glenn & Bryant, 7 
Mo. R. 572. 

3d. The circuit court must be its own judge of the proof of the 
execution of all instruments offered in evidence, and in this case the 
amount aud kind of evidence given of the execution of the bond offered, 
does not appear; it was therefore insufficient, as we are bound'to pre- 
sume this principle has been ofien decided by this court. 
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4th. If the law was correctly ruled by the circuit court on the trial, 
it is very clear the motion for a new trial was properly refused, there 
being evidence from which a jury might well find for either of the par- 
ties. 


Napton, J., delivered the opinion of the court. 


This was a suit before a justice of the peace of Randolph county, 
brought by Henry Matthews against Sterling Coalter, upon the follow- 
ing agreement: “We the undersigned do agree to pay the sum of 
one dollar for all wolves that is killed by any of said assignors if the 
wolf is started in fifteen miles of Green Moore’s for twelve months 
from this date. All persons must assign this subscription within four 
months. January 29, 1841; which was signed by said Coalter, and 
said Matthews, and several others. Immediately after the word 
“miles,” appeared written the word ‘‘square,”’ with a black line drawn 
over it. Matthews obtained a judgment in the justice’s court, for 
eight dollars and costs. Upon an appeal tothe circuit court, a trial 
de novo was had, the result of which was a verdict and judgment for 
the defendant Coalter. 

At the trial, the plaintiff who had been previously ruled to give se- 
curity for costs, desired to use Green Moore, one of the obligors on his 
bond, as a witness, and for that purpose tendered another bond in lieu 
of the one then on file; but the court refused to permit this to be done, 
on the ground that the bond tendered was not sufficiently proved. To 
this, exceptions were taken. 

It was proved, or admitted on the trial, that the plaintiff had killed 
eight wolves, at a place about thirteen miles from Green Moore’s 
house. 

It seems that some time in the month of February, 1841, there was 
what is termed by the witnesses an infair at the house of one Row- 
land ; that several persons on their way to this entertainment, called at 
the house of Coalter, the father of defendant; that this article for the 
extermination of wolves became the topic of conversation, and one 
Estis, who it seems had written the agreement, read it to the company 
for the purpose of procuring subscribers. Defendant on that occasion 
requested Estis to put his name down as a subscriber, and it was ac- 
cordingly done. Afterwards this wolf article was much discussed 
at Rowland’s, and there also several additional subscribers were pro- 


cured. ’ 
Several witnesses swear, that when the article was read at Row- 


land’s, it had the word ‘“‘square”’ in it. 
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Haliburton, a witness for defendant, testified, that sometime in the 
winter, or spring of 1841, at Centreville, he saw a paper in the posses- 
sion of Green Moore, said to be a wolf article, to which said Moore 
was soliciting subscribers ; he did not read the article, but heard it read, 
that it became a question whether the article would include one Lowry 
who proposed signing it, but that it seemed to be admitted, that it wou:ld 
not, and thereupon he saw some person, he knew not whom, with a pen 
in hand, and saw the pen above or about the paper, but did not see it 
touch the paper, and did not know that any word was erased from the 
paper, but heard some one say afterwards that “the article nuw would 
include Lowry.” He also heard the article read, and it read different- 
ly from what it did before. To this evidence exceptions were taken. 

The defendant’s sister swore that she was present at her fathers, 
when defendant authorized his name to be put to the article; that she 
heard Estis read it, and looked over his shoulder, and read it partially 
herself; that it then contained the word “‘sguare.” ‘This witness being 
requested to give the contents of said article, repeated it verbatim, as 
for as the word square, but could go no further. Witness further sta- 
stated that the article was dated in 1841, and that she had not seen it, 
or heard it read since, but had heard it frequently spoken of. 

Another witness testified that he had subscribed to an article having 
for its object the destruction of wolves, written by one Snodgrass ; and 
that article only included all wolves killed within fifteen miles square 
of Green Moore’s; this witness was at Rowland’s infair, and saw the 
article in dispute ; and seeing his name to it, without his authority, and 
suspecting some change, he examined it, but found it with the word 
square init, not erased. 

A witness was examined to discredit the testimony of Miss Coalter. 
During the progress of this examination of witnesses, the defendant 
offered to file a new bond, similar to the one first proffered ; and also 
offered to prove the solvency of the persons named in said bond, but 
the court overruled the motion; and to this an exception was taken. 

The deposition of Estis proved that he, the witness, wrote the article 
of agreement in controversy, sometime in the latter part of 1840, at the 
house of one Rowland, that he wrote it with the word square in it, 
but at the suggestion of Green Moore, he erased it; that this erasure 
was made before the name of any subscriber was put to it; that he read 
it afterwards at the house of Coalter, and at the request of Young Coal- 
ter, the defendant placed his name to it. 

The court gave the following instructions at the instance of the de- 
fendant : 
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1. The law presumes the erasure in the article offered by the plain- 
tiff to have been made since its execution, and the jury must take it so 
to have been done, till the plaintiff removes that presumption by satis- 
factory evidence. 

2. The article is the basis of the plaintiff’s action, and if the jury 
find that said article has had the word square erased since the defend- 
ant signed the same, and without his consent, it is void as to him. 

3. If the jury are not satisfied from the evidence in this cause, that 
the erasure in the article offered in evidence, was made before the de- 
fendant signed his name thereto, or since that time with his consent, 
they must find for the defendant. 

4, Anything done or said in relation to the contents of the article 
of agreement by any one having at the time the use or possession of 
the same, for the purpose of obtaining subscribers, and at the same 
time reading the same, is evidence for the consideration of the jury. 

It appears from the record, that there were several mistrials, and 
that a verdict was finally rendered, by consent, by a majority of the 
jury. The verdict was for the defendant, and after an unsuccessful 
motion for a new trial, judgment was rendered in the circuit court on 
the verdict. 

1. The first assignment of error we will notice, is the refusal of the 
circuit court to permit a new bond for costs to be filed, with a view to 
let in the testimony of Green Moore, who was the plaintiffs security 
in the first bond. There is no doubt of the propriety of permitting 
such substitution, when a suitable state of facts is presented. The re- 
fusal of the court in this case, it seems, was based upon the insufficien- 
cy, or defectiveness of the new bond; what the specific objections to 
the new bond were, does not appear, and we therefore presume them 
to have been substantial and valid objections. 

During the progress of the trial, and after‘a portion of the witnesses 
had been examined, a similar bond was again tendered to the court, 
having in view, as we may presume, a similar object. This untimely 
application met with the same fate. The propreity of admitting the 
substitution of a new bond in lieu of the first one given, at this stage of 
the proceedings, with a view to let in the obligor or security, upon the 
original bond as a witness, must necessarily depend upon the circum- 
stances of the case. If the witness thus sought to be introduced had 
been present in court during the whole investigation, and no effort to 
render him competent had been made previous to the trial, a court 
might very well hesitate to permit the release of the witness, especially 
in a case which in its progress had exhibited the most palpable contra- 
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dictions of witnesses. Such a permission, at such a time, might ope- 
rate to the prejudice of the opposite party, who not being apprized of 
such an intention to use the witnesses thus rendered incompetent by his 
adversary’s consent, might in this way have been prevented from taking 
steps to procure his exclusion from the court house during the exami- 
nation of the other witnesses. Where, however, the attempt to get the 
witnesses released has been made in good faith, at the earliest period 
practicable, and that attempt has failed through mere formal objections 
to the execution of the proffered bond, we know of no reason why the 
party should not be permitted at a later period to get the benefii of his 
witness, notwithstanding such witness may have been among the by- 
standers at the trial, and heard the contradictory evidence of the ex- 
amined witnesses. Such indulgences are, however, discretionary, and 
the judge who presides at the trial, and observes the conduct of the 
parties, can better exercise that discretion than the court of review, 
having before it only the report of the trial on record. 

2. The propriety of admitting Haliburton’s testimony is the next 
question presented by the record. As original evidence to establish an 
erasure it was incompetent; for Green Moore, who had possession of 
the paper and read it, would be the best witness to prove that fact. But 
considering this transaction as a continuous one, from the time the sub- 
scription paper was written until it was closed, we are disposed to re- 
gard what was said and done by persons having the paper with a view 
to procure subscribers, asa part of the res gestz. It is upon this 
principle, that what passed at Rowland’s when the subscription pa- 
per was read, was only admitted; and upon the same principle the 
witness Haliburton might testify about the facts that transpired at Cen- 
treville, though neither plaintiff nor defendant were present. As to 
what the witness said about Lowry, it was explanatory of the mode in 
which he received an impression that an alteration was made in the 
paper at that time, though its materiality does not appear upon the re- 
cord, there being no evidence to show where or at what distance from 
Green Moore’s, Lowry did reside. 

3. The instructions to the jury were calculated to give the defend- 
ant the benefit of every doubt which the conflict of testimony may have 
created. The law presumes honesty of purpose and of action, until 
the contrary is shown. The ancient rule of evidence was, therefore, 
to presume alterations and erasures of written instruments to have been 
made at the time of, or anterior to their execution; Bailey vs. Taylor, 
11 Cond. R. 531—Judge Cowen’s note and authorities there cited ; 
Phil. Ev. vol. 1, p. 299. And although considerable diversity of opin- 


































SUPREME COURT OF MISSOURI, 





Clark vs. Holliday. 





ion has been manifested in modern cases, the weight of authority is de- 
cidedly in favor of the ancient rule ; omnia presumuntur legitime fac- 
ta donec probitur in contrartum. There are exceptions to this rule, 
but it does not appear that the present case is one of them. Where an 
alteration or erasure appears suspicious on its face, as if the ink differ, 
or the hand-writing be that of a holder interested in the alteration, it 
must be explained. Professor Greenleaf thus states the fdoctrine: “If 
nothing appears to the contrary, the alteration will be presumed to be 
co-temporaneous with the execution of the instrument. But if any 
ground of suspicion is apparent upon the face of the instrument, the 
law presumes nothing, but leaves the question of the time when it was 
done, as well as that of the person by whom, and the intent with which 
the alteration was made, as matters of fact to be ultimately found by 
the jury. These questions are of course first determined by the court, 
when they are raised upon a preliminary objection tothe introduction 
of the instrument, but they are again open to the jury;”? Green. Ev. 
600. 
Judgment reversed and cause remanded. 





CLARK vs. HOLLIDAY. 


1, Where a defendant is not served with process, and does not appear toa suit by attachment, 
the judgment upon publication of notice is a special one, and does not authorise an ex- 
ecution against any but the property attached. 


to 


. If in such a case, if a general judgment be erroneously entered, it will not authorise an 
execution except against the property attached. 


wo 


. Itis forthe circuit court to determine whether an attorney has authority to appear in that 
court, 


ERROR to Callaway Circuit Court. 
Jones for Plaintiff. 
POINTS AND AUTHORITIES. 


1. From all that appears upon the record, J. Barton Bates had no 
authority either to practice as an attorney at law, or to prosecute the 
said notice forsaid defendant. See 3rd Monroe, page 192; 6 Mo. Rep. 
439; Theobald on Principal and Agent, page 244 and 256. 
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2. The judgment being general was not therefore void, and if not 
void, it was both binding and operative until reversed upon appeal or 
by writ of error. Ifthe court have jurisdiction of the subject matter, 
and the party defendant have either actual or constructive notice of 
the proceeding against him, the judgment cannot be void, whatever the 
form thereof maybe. I presume no rule of law is better settled than 
this. See the following authorities: 4 Peter’s Rep. 471-2; 3d Scam- 
mon’s Rep. 106 and 108; Starkie on Evidence, 2nd vol. p. 1278; Rey. 
Statutes of 1835, p. 469; sec. 7 and 13th clause; 1 Bibb. Rep. 346; 3 
Monroe Rep. 195. 

3. If the judgment is not void, then the execution being in due form 
of law, and substantially following it in all necessary particulars, was 
erroneously quashed. See Rev. Stat. 1835, page 82, sec. 51 and Ist 
and 2nd clauses. 


GamsBLe & Bares, for Defendant. 


For the defendant, Holliday, it is insisted, that it was wholly irregu- 
lar and illegal to issue a general execution on that judgment record. 
The proceedings were under the Rev. Code of 1835, and that law ex- 
pressly forbids such execution; title attachment, page 77, sections 10 
and 11. 


McBrips, J., delivered the opinion of the court. 


Isaac Clark commenced in the Callaway Circuit Court, at the Oc- 
tober term, 1843, his action against Marshall Holliday. The attach- 
ment was levied on the real estate of the defendant, and as to the de- 
fendant, returned “‘not found in Callaway county.” At the return 
term, the defendant not appearing to the action, the plaintiff obtained 
an order of publication against him; and at the succeeding April term, 
1844, the defendant still failing to enter his appearance, and publication 
having been made against him, the court entered a judgment of de- 
fault, and awarded a writ of enquiry returnable to the next term of the 
court. At the October term, 1844, the damages of the plaintiff were 
assessed by a jury, and ageneral judgment rendered thereon. On this 
judgment an execution was issued to the sheriff of Callaway county, 
commanding him to make the damages and costs by a sale of the real 
estate attached. A sale was made which produced but a small fraction 
of the damages and costs, and the execution returned not satisfied as to 
the residue. Afterwards, on the 8th of May, 1845, a second execu- 
tion was issued, directed to the sheriff of St. Louis county, and which 
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was returned by him to the October term, 1845, endorsed “satisfied,” 
setting forth the manner, and further stating that since the money came 
to his hands it had been attached, and he summoned as garnisiiee by 
virtue of process emanating from the court of common pleas for St. 
Louis county, at the suit of the plaintiff against the defendant, an:! pray- 
ing the order of the court as to what disposition he shall make of the 
money. At the return term of the last execution, the defendant by his 
attorney appeared in court, and filed his motion to quash the execution, 
assigning as reasons therefor, 1st. Because said writ was issued im- 
providently and by mistake: 2nd. Said writ was issued oppressively 
and fraudulently: 3rd. Said writ was issued unlawfully and without 
any warrant in law, being founded on an ez-parte judgment, rendered 
in a suit brought by attachment, in which said Holliday was no! served 
with process, and did not appear by attorney.” The court s:stained 
the motion and quashed the writ; to which the plaintiff excepied and 
has brought the case to this court by writ of error. : 

The proceedings and judgment in this cause were had under thie pros 
visions of ‘an act to provide for the recovery of debts ;”? Rev. Code, 
p- 75, and the several supplemental acts thereto. By the fifth section of 
the general act among others, is a provision that if the defendant is per- 
sonally summoned to answer the action, then the like proceedin«s shall 
be had between him and the plaintiff as in ordinary actions on contract 
and a general judgment may be rendered in the premises. But where 
the defendant does. not voluntarily enter his appearance to the action 
and is not served with process, then the llth section declares t!:at the 
judgment taken by default shall bind only the property and effects at- 
tached, and no execution shall issue against any other property of the 
defendant, nor against his body; nor shall such judgment be any evi- 
dence of debt against the defendant in any other suit. The plaintiff hav- 
ing thus obtained his ex-parte judgment, it became necessary tu throw 
around the defendant a further shield to protect him against the avid- 
ity of his creditor, aad save the remaining part of his properiy from 
sacrifice ; and this was done by the enactment of the second subdi- 
vision of the 51st section, which declares that where there is a special 
judgment against the property, money or effects attached the execution 
shall be a special fiert facias against such property, money or effects, 
only, and may be levied on the same, whether in the hands of the officer 
or secured by bond. 

The judgment then, there being no personal service on, nor voluntary 
appearance of the defendant, should have been a special one, extend- 
ing alone to the effects attached, and the execu iun should have follow- 
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ed the judgment. And this upon principle, for the proceeding being zn 
rem, it would be a strange anomaly to entera general judgment against 
the defendant; such a judgment would transcend the jurisdiction of the 
court, which had no power on the person of the defendant. . 

It is contended that as the plaintiff has a general judgment, he is en- 
titled to sue out an execution to any county in the state, and that the 
only remedy which the defendant has to avoid this consequence is to 
have the judgment corrected. This might be well enough, but still we 
think the plaintiff had no right to complain, because the court would not 
permit him to avail himself of an error cummitted in rendering or en- 
tering up the judgment. It cannot be seriously urged that any injury 
has resulted to the plaintiff by reason of the action of the court; or 
that the court did anything more than was its duty under the circum- 
stances in this case. It is the duty of the court at all times to see that 
its process is not used as the means of working injustice, or operating 
injuriously to the rights and interests of parties. If the judgment had 
been properly entered, the plaintiff could not have obtained execution 
against any other property than that levied on belonging to the defend- 
ant, and to that extent he has already obtained execution. But the 
judgment is an ex parte one, obtained at his own instance, and he can- 
not avail himself of any irregularity which, th rough inadvertence or oth- 
wise, may have occurred. 

There was another point raised concerning the authority of the agent 
to appear, and file a motion to quash the execution ; and authorities have 
been cited to show that after a party has been absent from the State for 
a great number of years, and without having been heard from, the court 
may require the agent or attorney to produce some evidence of his au- 
thority to act in the case. This case bears no analogy to those, and if 
the circuit court was satisfied with the evidence produced, as the ap- 
pearance was in his own court, we see no reason upon which an objec- 
tion could be made here. 

The other members of the court concurring, the judgment of the cir- 
cuit court is affirmed. 





MONTGOMERY & WIFE vs. LANDUSKY. 


1. The act of Congress of June 13, 1312, confirmed the lots to the claimants, and the eerti- 
ficate of the recorder is only evidence of that confirmation. 
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2. Although the recorder’s certificate be prima facie evidence that the person to whom it 
was issued was entitled to the lot confirmed, it may be rebutted. 


3. A certificate issued to the legal representatives of A, when A had, before the certificate 
issued, sold the lot to B, will not operate to the benefit of the heirs of A. 


APPEAL from Washington Circuit Court. 


Core, for Appellauts. 


POINTS AND AUTHORITIES. 


1. That the lot in controversy was confirmed to the children of Russ. 

2. That their title as proved was sufficient to maintain the action. 

3. That the deed to Andrew Henry, did not operate a bar to the 
recovery of plaintiff, because it was not a present operation and sub- 
sisting title. 3 John. R. 375; 6 Peters’ Rep. 312. 

4, That a trespasser in the condition of defendant, cannot protect 
himself by shewing an outstanding title in a stranger, superior to plain- 
tiff’s. 4 John. Rep. 202; 1 Tenn. Rep. 515. 

5. If Henry had title at any time, yet when presented on the trial as 
a bar, it could not operate as such, as his right of entry was tolled by 
lapse of time, there having more than twenty years expired, between 
date of confirmation and the time of trial in the circuit court. 

6.-The plaintiffs are the legal representatives of Thomas Russ. The 
confirmation uses these words as a description of the person to whom 
the grant is made, for the plaintiffs do not claim title to this lot from 
Russ, but by way of donation from the United States. 8 Mo. Rep. 84; 
4 Mo. Rep. 319; 5 M. R. 164; BI. Com. Title Descent; 14 John. Rep. 
193; 11 John. Rep. 91; 6 Littell’s Rep. 468; C. Litt. 8, 446, a 6; 3 John. 
Rep. 336. 

7. There is no evidence to show that Thomas Russ settled, or culti- 
vated this lot at any time. See U. S. Land Laws, vol. 1, pages 620 
and 885. 

8. There is no evidence to show that Andrew Henry had at any time 
whatever, the use or possession of this lot. 

9. There could be but one right of entry in the lot, and that was and 
is in the plaintiffs. 


Friss£.1, for Appellee. 


On the part of the defendant in error it is contended, 
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1. That Andrew Henry, or those claiming under him, at the time of 
the confirmation, were the /ega! representatives of Thomas Russ, the 
original claimant of the lot in question, and that the confirmation by the 
recorder of land titles, on the 15th of July, 1826, under the act of Con- 
gress of May 26, 1824, enured to the benefit of Andrew Henry, and 
those claiming under him. 

2. That the fact that Landusky produced the conveyance from 
Thomas Russ to Andrew Henry, is evidence of privity of title between 
Andrew Henry and the defendant in error. 

3. ‘That the conveyance of Thomas Russ to A. Henry, divested Russ 
and fds heérs of all title to the lot in question; and neither Russ, nor his 
heirs could recover the possession against one in possession. 

4. That plaintiff in error claiming by right of his wife, is estepped 
by the deed from Russ to Henry, from claiming possession of the pre- 


mises. 
5. That the plaintiff in error cannot insist upomw any right acquired 


from John Russ, unless he shows that he is a purchaser without notice 
of Henry’s title; and this conveyance from Russ to Henry was duly ac- 
knowledged and recorded, and plaintiff had constructive, if not actual 
notice. 


Napton, J., delivered the opinion of the court. 


This was an action of ejectment brought by Montgomery and wife, 
against Landusky, in the circuit court of Washington county. The 
following facts were agreed upon on the trial: 

James Montgomery, plaintiff, was married on the 3d January, 1827, 
to Celeste Russ, a lawiul heir of Thomas Russ, deceased. Thomas 
Russ died in the year 1809. On the 24th September, 1842, John Russ, 
a lawful heir of Thomas Russ, deceased, by deed of bargain and sale, 
duly made, executed and delivered, for a valuable consideration, con- 
veyed his right and interest in the lot of ground in the declaration 
mentioned, to the said plaintiff. On the 15th of July, 1826, the recor- 
der of land titles, by virtue of the act of Congress of 26th May, 1824, 
confirmed to Thomas Russ’ legal representatives, a lot in the village of 
Mine a Breton, being the lot in the declaration mentioned. It is also 
found that Nancy, otherwise called Narcissa, the lawful wife of said 
Thomas Russ, and the mother of said Celeste, wife of said plaintiff, died 
long before the commencement of this suit. On the part of defendant it 
was shown that said Thomas Russ, deceased, on the 29th September, 
1806, conveyed by deed of bargain and sale, the premises in the decla- 
ration mentioned to Andrew Henry. 














708 SUPREME COURT: OF MISSOURI, 





Montgomery & Wife vs. Landusky. 





Upon this state of facts, the court gave judgment for the defendant. 

It may be assumed that the effect of the fourth section of the act of 
May 26, 1824, was to invest the villagers of Mine a Breton, with the 
same title which the inhabitants of the villages enumerated in the act 
of June 13th, 1812, acquired by that act. No conflicting title having 
emanated from the government at any time previous to the passage of 
the act of Congress, of May 26, 1824, it is of no consequence, in the 
present case to determine at what particular time the title of the claim- 
ants in Minea Breton, accrued. We will suppose them to have the full 
benefit of the act of 13th June, 1812, and that proof of inhabitation or 
cultivation prior to the 20th December, 1803, would authorize them to 
claim a certificate of confirmation from the recorder, as though that vil- 
lage had been one of those enumerated in the act. 

The recorder of land titles then, in 1825, issued a certificate to the 
legal representatives of Thomas Russ, certifying that by virtue of the 
act of 1812, the lot in controversy was confirmed. 

The agreed case speaks of this as a confirmation by the recorder, but 
we presume the recorder did not attempt to exercise a power which he 
did not possess, but merely certified that the lot had been confirmed by 
act of Congress. This certificate of the recorder is frequently termed 
a confirmation, and has been held by this court in several cases to be 
prima facie evidence of title. But the defendant produces a deed 
from Thomas Russ to one Andrew Henry, in 1806, thereby showing, 
that if the plaintiffs claim under Thomas Russ, their ancestor had 
parted with his title, and consequently showing themselves without a 
shadow of title. 

But it is agreed that the certificate of the recorder in this case, being 
to the legal representatives of Thomas Russ, enures to the benefit of 
Thomas Russ’ heirs, at the date of its issuance, as the meritorious cause 
of the donation. The idea appears to be entertained that the recorder’s 
certificate was in fact a grant of the land by the United States to 
Thomas Russ’ legal representatives; that no proof being introduced to 
show that Thomas Russ himself ever did inhabit or cultivate the lot 
prior to the 20th Dec’r, 1803, this grant or donation of the recorer en- 
ures only to the benefit of the person to whom the certificate issued. 
Such a construction of the powers of the recorder under the act of 1824, 
would lead to a total perversion of the purposes of that act, and make 
these certificates of the officers mere instruments of fraud and injus- 
tice. There is nothing, we apprehend, in the previous decisions of this 
court to justify such an interpretation of the act. Itis true, that Judge 
McGirk, in the case of Janis’ adm’r vs. Gurno, 4 M. R. 458, appeared 
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to thiuk that the recorder’s certificate was prima facie evidence, not 
only of the original confirmation by the act of 1812, but also that the 
claimant to whom the certificate was granted, was the person entitled 
to the benifit of such confirmation. This opinion seemed to recognise 
the power ofthe recorder to determine derivative titles, and so far has 
the sanction of the supreme court of the United States in the case of 
Strother vs. Lucas; but after all, proof that the person to whom the 
certificate issued, was not the individual, and did not derive any title 
from the individual, who actually cultivated the lot on the 20th Dec’r, 
1803, was always admitted torebut the prima facie case mate out by 
the production of the recorder’s certificate. Ithad been settled, long 
prior to this decision that the act of 1812, proprio vigore, confirmed 
the lots to the respective claimants. The act of 1824 could not give 
any additional strength to that confirmation, for it was already a com- 
plete statutory grant, but merely provided a mode by which evidence of 
that grant could be obtained fromthe government. The certificate of 
the recorder is merely evidence of a previous grant; and therefore, 
proof that the person who occupied or cultivated the lot on the 20th 
Dec., 1803, had prior to the date of the confirmation sold the lot to an- 
other, would merely show that the heirs of the occupant were not his 
legal representatives, guoad the title to this confirmed lot. Even sup- 
posing that this certificate had issued to the heirs of Thomas Russ, still 
I apprehend that if Thomas Russ had sold the lot, the title of his heirs 
would be defeated. For the recorder does not preteid to give any 
title; he merely certifies that the act of 1812 has given title—and to 
whom? tothe person who occupied the lot on the 20th Dec., 1803. 
The recorders’s certificate is prima facie evidence of this confirmation, 
but if it be shown that the occupant in 1803 has parted with his title, 
notwithstanding the recorder issues his certificate to the heir of such 
occupant, such proof rebuts the prima facie case, and strips the heir 
of every pretence of title. 
Judgment affirmed. 





JAMES CLEMENS, Jr. vs. R. T. BROWN, Sr. & R. T. BROWN, Jr, 


When an execution is sued out upon a judgment withina year, another execution may issue 
at any time, without a sci. fa. 
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APPEAL from Perry Circuit Court. 


Coxz, for Appellant. 


It will be contended on the part of the appellant: 

1. That the order of James Clemens, endorsed on the original execu- 
tion, was a supersedeas to that execution, and that by the seizure under 
that execution, no property of defendants was altered. 1 Mo. Rep. 
154, Brown vs. the sheriff of Cape Girardeau. 

2. It will be contended that there isin the present case, and ina 
supersedeas on.a writ of error, a strict analogy. ‘See Bac. Ab., title 
Execution, letter Q. 

3. That although the sheriff is bound to obey the exigency of the 
writ, yet the plaintiff, if he choose, may contro! the same, provided such 
control is not injurious to the rights ot defendant. 

4. That a venditioni exponas in this case, would have been useless, 
as there was nothing to sell. 

5, That the alias execution awarded, was the legal and only available 
means by which Clemens could collect his debt, and therefore errone- 
ously quashed. 

6. A scire facias to revive was not necessary in this case, before the 
alias execution issued. Douzman vs. Potter, 1 Mo. Rep. 518; Lindell 
vs. Benton & Kennery, 6 Mo. Rep. 361. 


Scort, J., delivered the opinion of the Court. 


Clemens having recovered a judgment against Brown on the 27th 
March, 1840, issued execution thereon on the 30th of the same month, 
which, after having been levied, was, by order of Clemens, returned 
with the following endorsement, “the sheriff will return the above exe- 
cution staid by my order,” James Clemens, Jr. 

Afterwards, on the 8th August, 1845, another execution issued on the 
same judgment, which being again levied, Browa moved to quash it. 
Among the various causes assigned for that motion, that only will be 
noticed, which we suppose influenced the court, viz: that from the lapse 
of time between the first and second execution, the presumption of pay- 
ment arises, and no other execution could issue without a scire fa- 
cias. The motion to quash was sustained, and Clemens appealed to 
this court. 

If afi. fa. or elegit be sued, and no execution be had thereon, there 
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may be another fi. fa. or elegit several years after, without a scire fa- 
ctas, if continuances are entered from the first fi. fa. or elegif. So if a 
Ji. fa. be taken out within the year, and nwdla bona returned and con- 
tinued down several years, a capias ad satisfaciendum, may issue with- 
out a scire facias. 6 Bac. 107. 

The same law is declared in Aires vs. Hardass, 1 Strange 100. 

The foregoing doctrine is recogrized by this court in the case of 
Dowsman vs. Potter, 1 Mo. Rep. 368; and it was moreover declared 
that the entry of the continuances was unnecessary. 

The other Judges concurring, the judgment will be reversed. 





BOYD & MITCHELL vs. HOLMES. 


Upon a petition to foreclose a mortgage, all the pleas having been overruled or stricken 
out.ihe court should have entered judgment by default for want of a plea, and assessed 
the damages immediately, they being liquidated by the instrument sued on, and no en- 
quiry being necessary. 


APPEAL from the Polk Circuit Court. 
Winston, for Appellant. 


POINTS AND AUTHORITIES. 


The point relied upon by the plaintiffs, is, that the court ought to 
have given both the instructions asked for by the plaintiffs. The mort- 
gage deed being the instrument sued upon, and being read in evidence 
to the court without any objections, was not only good evidence, but 
the very best that could have been offered; and the court in deciding 
that it was not sufficient to warrant a verdict for the plaintiffs, violated 
the plainest principle of evidence. The suit being for the simple fore- 
closure of the mortgage, and the deed being the foundation of the suit, 
it was the only evidence which was necessary to be produced, and in 
fact all that the plaintiffs could have been permitted to produce, unless 
the defendant had offered to impeach the deed 

The error of the court in this case is so manifest, that I deem it 
wholly unnecessary to adduce any authority. 
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Scort, J., delivered the opinion of the court. 


This was a petition to foreclose a mortgage by the appellants against 
the appellee, who filed several pleas to the suit. They were all either 
stricken out or overruled, and it appears the cause was then submitted 
to the court, although there was no issue. The mortgage was read; 
and the plaintiff asked the court to declare the law to be, that he was 
entitled to recover. The court refused to do so and the plaintiff ex- 
cepted, and took a non-suit, and after an unsuccessful motion to set it 
aside, appealed to this court. 

There being no plea in the cause, the truth of the petition stood ad- 
mitted, and it was the duty of the court to have entered judgment by 
default, for want of a plea, and to have assessed the damages immedi- 
ately; no writ of enquiry being necessary, as the damages were liqui- 
dated by the instrument sued on. 


The other Judges concurring the judgment will be reversed, and the 
cause remanded, 





ARMSTRONG vs. MceMILLON. 


In an action of replevin, the defendant pleaded in abatement, “that he was in possession of 
the property as a receiver in a suit in chancery, in which A was plaintiff, and B, (the 
plaintiff,) was defendant, and that the said property was put into his hands and posses- 
sion as receiver, by virtue of legal authority.” 


Held, 
1. If this be a good defence, it would be available under the general issue. 


2. The plea is defective, in not showing how, when, and where, he was appointed re- 
ceiver. 


ERROR to Newton Circuit Court. 


Scort, J., delivered the opinion of the court. 


This was an action of replevin, brought by Armstrong against Mc- 
Millon, to recover the possession of certain slaves. McMillon pleaded 
an abatement, “that he was in possession of the slaves in the declara- 
tion mentioned, as a receiver in a suit in chancery, in which Littleber- 
ry Bedford, and Nancy, his wife, are complainants, and the said plain- 
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tiff, Hugh C. Armstrong, and James C. Armstrong, are defendants; and 
that the said property was put in his hands and possession, as receiver 
by virtue of legal authority, which the said defendant is ready to ver- 
ify,’ &c. To this plea there was a demurrer, which was overruled, 
and judgment was entered for the defendant. 

If the property were taken from Armstrong by authority of law, and 
was in the hands of a receiver, appointed by a court of chancery, that 
court was competent to restrain any action by Armstrong, to regain 
possession of it, so long as the right to it was undetermined. It would 
be a manifest contempt of the authority of the court, for a party in that 
indirect way to attempt to defeat its order. If the defendant held the 
slaves as the receiver of a court of chancery, his proper course was, to 
apply to that court to restrain the proceedings of the plaintiff. As he 
has not thought fit to do so, but has defended the action at law, his de- 
fence, if it do exist, would be available under the plea of not guilty, 
given by the statute to the defendant in replevin. As it is, the plea in 
abatement is insufficient. The facts, constituting the defence, are not 
alleged with sufficient precision to enable the party to take issue on 
them. It does not appear when, where, or how the defendant was ap- 
pointed receiver. 

The other Judges concurring, the judgment will be reversed, and the 
cause remanded. 





REED vs. THE HEIRS oF AUSTIN. 
1, The lien of a judgment will hold, against a prior unrecorded deed. Hill vs. Paul, 8 Mo. 
R.; affirmed. 
3, The recitals in a sheriff s deed cannot be contradicted by parol evidence. 
3. A sale under a voidable judgment, cannot be impeached in a collateral proceeding. 


4. A sale under a satisfied judgment, is void only against the purchaser with notice. 


or 


. Irregularities in a sheriff’s sale can only be corrected by a direct application for that pur- 
pose, and cannot be taken advantage of in a collateral proceeding. 


ERROR to Carroll Circuit Court. 


Asie, Leonarp, for Plaintiff in error. 
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For the reversal of this judgment, the plaintiff in error will insist _ 
upon the following Cr 
La 

POINTS AND AUTHORITIES. Ne 

Ja 

I. An unregistered deed is valid against an execution purchaser, ow 
without notice at the time of his purchase, regardless of the question of Re 
notice in the judgment creditor. Co 
Ist. The object of registry laws is merely to give notice of the state M: 
of the title to those who are about to acquire a specific interest in the Re 
land, and therefore, t! ‘ough the words be general, and extend to all per- Pi 
sons, they must be confined in their application, to persons taking a Mt 


specific interest in the land from the same grantor. ’ 

Upon this principle, a mere trespasser, claiming no title to the land, 
cannot allege the non-registry of the plaintiff’s deed, nor can a defend- 
ant in ejectment, claiming the land under a title derived from a different 
grantor, rely upon that matter to invalidate the opposing title. 

2nd. Such being the object of these laws, and the persons to be pro- 
tected by them, the notice which English equity declares to be equiv- 
alent to registry, and which is made so by the express terms of our stat- 
ute, is a notice at the time of taking the specific interest in the land, 5 ; 
which otherwise would be defeated by the unregistered deed. Re 

3d. A judgment creditor acquires no specific interest in the land of 
his debtor. He has neither jus én re, nor jus ad rem, but a mere gen- 
eral lien. According to the principles of English equity, he acquires a 
lien upon the debtor’s land, as the title then exists in the debtor’s hands, 
and subject to all the equities then against it. When the land is sold 54 
under execution, the purchaser’s title relates back to the commence- 
ment of the lien, so as to cut out all intermediate incumbrances, but not 


SO) 


so as to cut off the equities that existed against the land at the time of > 

the jucgment, and of which the purchaser had notice at the time of his 18 

purchase. el 
Ath. Under the British statutes, these principles were declared, and ( of 

administered in the court of chancery. In that court it was declared, ! 

that although the statute bound the legal title, the notice bound the con- a 


science of the party taking that title. Our statute declares the unre- ah 
gistered deed valid against the grantor, and those who have notice, and th 
here, therefore these principles have become legal principles, and are 
to be administered at law. As in equity, an unregistered deed would 
orevail against an execution purchaser with notice, regardless of the 
juestion of notice to the judgment debtor, so now, under our statute, 
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4 
such a deed ought to prevail at law, under the same circumstances. 4 


Cruise’s Dig. 112, 115, 491, 496, 499, 482, 483, 484, 485, and 486. 
Latouch vs. Dunnusany, 1 Sch. & Lef. 137 & 162. Le Neve vs. Le 
Neve, 3 Atk. Rep. 646. Forbes vs. Deneston, 4 Brown’s Ca. Parl. 190. 
Jackson vs. Burgott, 19 John. Rep. 461. Brace vs. Duchess Marlbor- 
ough, 2 P. Williams. 491. In the matter of Howe, 1 Paige’s Rep. 130. 
Reested vs. Avery, 4 Paige’s Rep. page 15. Conrad vs. Atlantic Ins. 
Co. 1 Peters’ Rep. 443;3 Mass. Rep. Supplement, 573; Rev. Stat. 
Mass. chap. 59, sec. 28; 4 Mass. Rep. 638. Davis vs. Blunt, 6 Mass. 
Rep. 488. Trull vs. Bigelow, 16 Mass. Rep. 417. Priest vs. Rice, 1 
Pick. Rep. 164. Caffen vs. Ray, 1 Metcalf’s Rep. 212. Curtis vs. 
Mundy, 3 Metcalf’s Rep. 405. 

Rhode Island—West vs. Rondall, 2 Mason’s Rep. 181. 

Connecticut—Welch vs. Gold, 2 Rootes’ Rep. 287; Moore vs. Wat- 
son, 1 Roots’ Rep. 387. 

Maine—Mathews vs. Demeritt, 22 Maine Rep. 315. 

New Hampshire—Colby vs. Kenneston, 4N. H. Rep. 264 

New York—Jackson vs. Burgott, 10 John. Rep. 461. 

Pennsylvania—Lessee of Heister vs. Fortner, 2 Binney Rep. 40. 

Kentucky—Helm vs. Logan, 4 Bibb’s Rep. 78; Campbell vs. Mosley, 
6 Littell’s Rep. 358; Graham vs. Samuel, 1 Dana Rep. 166; Morton vs. 
Robards, 4 Dana Rep. 260; Hally vs. Oldham, 5 Mon. Rep. 234. 

Virginia—1l Tucker’s Com. 270, 271, and 272; Guerrant vs. Ander- 
son, 4 Rand. Rep. 208. 

South Carolina—Fort vs. Crawford, 1 McCord’s Rep. 268; Reaborne 
vs. Teasdale, 2 Bay’s Rep. 546; Teasdale vs. Atkinson, 2 Bay’s Rep. 
546. 

Ij. It was competent for the defendant to show that the sheriff sold 
the two tracts of land separately, and that the tract first sold, yielded 
enough to satisfy the eight circuit court judgments, of the 3d of April, 
1839, that were older than Caton’s deed of the 24th April, 1839, and 
which deed is itself older than the seven justice’s transcripts of the 22d 
of May, 1839; because, 

Ist. The sale of the first tract, (the n. w. 1-4 of s. 8,) satisfied the 
eight executions that had been levied upon the land embraced in the 
sheriff’s deed, according to the recitation of the levy in that deed, and 
thereupon these executions ceased to confer any authority upon the 
sheriff to sell the other tract; and the subsequent sale of that tract was 
void, unless the sheriff had other authority to sell, and did in fact sell 
under such authority. Ex-parte Lawrence, 4 Cowen Rep. 417. Clarke 
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vs. Withers, 1 Salk. Rep. 322. Hoyt vs. Hudson, 12 John. Rep. 207 
Wood vs. Torrey, 6 Wend. Rep. 562. 

2d. The other seven executions conferred no authority upon the sheriff 
to sell on account of the invalidity of the justice’s judgments, upon 
which they were issued; and if they did confer such authority, it was 
never exercised, the fair construction of the deed being, that the sale 
was made. under the eight executions which it expressly recites were 
levied upon the land, and not that it was made by virtue of executions 
never levied. 

3rd. The eight circuit court judgments being older, and the seven 
justice’s transcripts younger, than the defendant’s deed from tiie judg- 
ment debtor, if the defendant is excluded from showing the facts offered 
by him in evidence, ‘the consequence is, that the younger judgments are 
by the mere act of the officer, tacked to the elder judgments, and 
the lien of the deed thus squeezed out; and in this manner the de- 
fendant is stripped of his property by the act of the officer, of which he 
had no notice, and against which he has had no opportunity of defending 
himself. 

III. The deed of the 3d of April, 1839, was made in pursuance of the 
cancelled title bond of 1838, and ought to relate back to the date of the 
bond, so as to cut out the incumbrance of the intermediate judgment, 
and vest the legal title, as against the purchasers under that judgment, 
in the grantee from the date of the title bond. 


STRINGFELLOw, for Defendants in error. 


Ist. The judgments rendered by the justice are valid, and the tran- 
scripts were properly admitted in evidence. The sum for which judg- 
ment was rendered, being stated in figures, with the $, is sufficient. 
The $, whether it be regarded as an abbreviation, cypher, symbol, ora 
part of the English language, has a meaning as fixed, certain and defi- 
nite as the word “dollar,” or any other word in our language. Its use 
has been adopted, and its meaning recognized, by not only the whole 
people of this country, but by the legislatures of this State, and by 
every court, from the lowest, to this the most exalted judicial tribunal 
in the State. Statute 1835-6, title, Fees. Morris & Lenox vs. Martin, 
8 Mo. Rep. 253. In this case, an account setting out the amount 
claimed in figures, with the $, was sustained. See records of this 
court. 

2nd. An insufficient notice will not avoid a judgment. If the court 
have jurisdiction of the subject matter, and the defendant notice of the 
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proceedings, the judgment will not be void, however irregular, or er- 
roneous the proceedings. Montgomery vs. Farley & Robinson, 5 Mo. 
Rep. 235; Griffin & Kenote vs. Samuel, 6 Mo. Rep. 50; Perryman ef 
al. vs. State to use of Relfe, 8 Mo. Rep. 209; McNair ef al. vs. Bid- 
dle e¢ a/., 8 Mo. Rep. 264. 

Judgments by confession, need only be in writting where there is no 
service of process. A confession of judgment, on service of process, 
cures all defects in the service. Davis vs. Wood, 7 Mo. Rep. 

3rd. But admitting the judgments before the justice to be vcidable, 
they cannot be impeached, nor can titles acquired under them be im- 
paired in collateral proceeding; and much less, in such a proceeding, 
in which neither of the parties to the judgment areinterested. McNair 
et al vs. Biddle e¢ al. 8 Mo. Rep. 264. 

4th. The records of the judgments of the Carroll Circuit Court, 
were properly admitted in evidence. Though for costs alone, without 
setting out any specific amount, they were valid. It is submitted, that 
in no court, when a cause is dismissed, will the judgment specify the 
amount of cost. See records of this court. 

Sth. The docket of circuit court judgments and decrees, was evidence 
of the time at which the transcripts were filed. Rev. Code, 1835-6. 

6th. The paper offered in evidence by Reed, the defendant below, to 
show title out of Austin, was properly rejected. First, It did not pur- 
port to be a copy of the deed attempted to be set up. Second, The 
witnesses all proved that it was not acopy. Third, The witnesses all 
testified that the cancelled deed was a mere title bond ; the copy offered 
was of a deed of bargain and sale. Fourth, The canceled deed was 
destroyed by the parties thereto, and a new deed made in its place. A 
deed thus cancelled, cannot be set up by a party thereto, and much less 
by one having no interest therein. Commonwealth vs. Dudley, 10 Mass. 
Rep. 403 ; Holbrook vs. Tirrell, 9 Pickering Rep. 103; Farrar vs. Far- 
rar, 4 New Hamp. Rep. 194; 13 Mass. 499. 

7th. Evidence of the destruction, and contents of the deed to James 
Reed was inadmissible. First, For the reasons last above given. Se- 
cond, Because the evidence proved it to have been a mere title bond, 
ora bond to make a deed; and this gave but a mere equitable title, 
which could not be set up in ejectment. 1 John. Rep. 114; 2 John R. 
221,321; 8 Johr. Rep. 487. 

8th. The deed to the Reedsburg Company was not admissible. It 
could not be made to revert to, and hold under the title bond to James 
Reed ; and being made 2'te: te rendition of the judgments on wiich 
the land was sold, was 10 bar to plaintiff’s utle. 
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vs. Withers, 1 Salk. Rep. 322. Hoyt vs.. Hudson, 12 John. Rep. 207 
Wood vs. Torrey, 6 Wend. Rep. 562. 

2d. The other seven executions conferred no authority upon the sheriff 
' to sell on. account. of the invalidity of the justice’s judgments, upon 
which they were issued; and if they did confer such authority, it was 
never exercised, the fair construction of the deed being, that the sale 
was made. under the eight executions which it expressly recites were 
levied upon the land, and not that it was made by virtue of executions 
never levied. 

3rd. The eight circuit court judgments being older, and the seven 
justice’s transcripts younger, than the defendant’s deed from the judg- 
ment debtor, if the defendant is excluded from showing the facts offered 
by him in evidence, the consequence is, that the younger judgments are 
by. the mere act of the officer, tacked to the elder judgments, and 
the lien of the deed thus Squeezed out; and in this manner the de- 
fendant is stripped of his property by the act of the officer, of which he 
had no notice, and against which he has had no opportunity of defending 
himself. 

Ill. The deed of the 3d of April, 1839, was made in pursuance of the 
cancelled title bond of 1838, and ought to relate back to the date of the 
bond, so as to cut out the incumbrance of the intermediate judgment, 
and vest the legal title, as.against the purchasers under that judgment, 
in.the grantee from the date of the title bond. 


Srrincre tow, for Defendants in error. 


Ist. The judgments rendered by the justice are valid, and the tran- 
scripts were properly admitted in evidence. The sum for which judg- 
ment was rendered, being stated in figures, with the $, is sufficient. 
The $, whether it be regarded as an abbreviation, cypher, symbol, ora 
part of the English language, has a meaning as fixed, certain and defi- 
nite as the word “dollar,” or any other word in our language. Its use 
has been adopted, and its meaning recognized, by not only the whole 
people of this country, but by the legislatures of this State, and by 
every court, from the lowest, to this the most exalted judicial tribunal 
in the State. Statute 1835-6, title, Fees. Morris & Lenox vs. Martin, 
8 Mo. Rep..253. In this case, an account, setting out the amount 
claimed inByenen with: the $, was sustained. See records of this 
court.. 

2nd. An insufficient wottes will not avoid a jadgeiia: If the court 
have jurisdiction of the subject matter, and the defendant notice of the 
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proceedings, the judgment will not be void, however irregular, or er- 
roneous the proceedings. Montgomery vs. Farley & Robinson, 5 Mo. 
Rep. 235 ; Griffin & Kenote vs. Samuel, 6 Mo. Rep. 60; Perryman e¢ 
al. vs. State to use of Relfe, 8 Mo. Rep. 209; McNair ef ai. vs. Bid- 
dle et al., 8 Mo. Rep. 264. ; 

Judgments by confession, need only be in writting where there is no 
service of process. A confession of judgment, on service of process, 
cures all defects in the service. * Davis vs. Wood, 7 Mo. Rep. 

3rd. But admitting the judgments before the justice to be voidable, 
they cannot be impeached, nor can titles acquired under them be im- 
paired in collateral proceeding; and much less, in such a proceeding, 
in which neither of the parties to the judgment areinterested. McNair 
et al vs. Biddle et al. 8 Mo. Rep. 264. 

4th. The records of the judgments of the Carroll Circuit Court, 
were properly admitted in evidence. Though for costs alone, without 
setting out any specific amount, they were valid. It is submitted, that 
in no court, when a cause is dismissed, will the judgment specify the 
amount of cost. See records of this court. 

Sth. The docket of circuit court judgments and decrees, was evidence 
of the time at which the transcripts were filed. Rev. Code, 1835-6. 

6th. The paper offered in evidence by Reed, the defendant below, to 
show title out of Austin, was properly rejected. First, It did not pur- 
port to be a copy of the deed attempted to be set up. Second, The 
witnesses all proved that it was not a copy. Third, The witnesses all 
testified that the cancelled deed was a mere title bond ; the copy offered 
was of a deed of bargain and sale. Four/h, The canceled deed was 
destroyed by the parties thereto, and a new deed made in its place. A 
deed thus cancelled, cannot be set up by a party thereto, and much less 
by one hawing no interest therein. Commonwealth vs. Dudley, 10 Mass. 
Rep. 403 ; Holbrook vs. Tirrell, 9 Pickering Rep. 103; Farrar vs. Far- 
rar, 4 New Hamp. Rep. 194; 13 Mass. 499. 

7th. Evidence of the destruction, and contents of the deed to James 
Reed was inadmissible. First, For the reasons last above given. Se- 
tond, Because the evidence proved it to have been a mere title bond, 
ora bond to make a deed; and this gave but a mere equitable title, 
which could not be set up in ejectment. 1 John. Rep. 114; 2 John R. 
221,321; 8 Johr. Rep. 487. 
~ 8th. The deed-to the Reedsburg Company was not admissible. It 
‘could not be made to revert to, and’ hold under the title bond to James 
Reed ; and being made afte: tie rendition of the judgments on which 
the land was sold, was no bar to plaintiff’s title. 
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9th. Admitting that Caton had conveyed the land to James Reed, by 
deed of date prior to the rendition of the judgments, it was never're. 
corded, and was no bar to plaintiff’s title under the judgments. Waldo 
vs. Russell, 5 Mo. Rep. 393 ; 1 Met. 212; Jones vs. Luck, 7 Mo. Rep., 
4 Mo. Rep. 386, 403; Hill vs. Paul, 8 Mo. Rep. 479 ; 4 Bibb, 7831 
Dana Ky. Rep, 166, 359; 7 Serg. & Rawle, 286; 1 B. & Der. Eq. €a., 
470. _ No notice of either deed was alleged, prior to the judgments. 

10th. A sale by the sheriff of more land than‘was sufficient, is not 
void, but the title of the purchaser is good. The statute is merely di- 
rectory.. Evans vs. Wilder, 5 Mo. Rep. 323 5 Rector vs. Hart, 8 Mo, 
Rep. 460. 
. Alth, Objections.to a sheriff’s sale, can only be made by a party it in- 
terested, and not by him, in a collateral proceeding. 

«12th. A sheriff’s deed cannot be contradicted by parol evidence. 7 
Wend. Rep.; 20 John. Rep. . 

13th. A party not interested cannot, in a collateral proceeding, con- 
tradict a sheriff’s deed, and have a sale made by him set aside. 


Scorr, J., delivered the opinion of the court. 


Austin brought an action of ejectment against Reed, to obtain pos- 
session of lands in the declaration faesitibedd, and recovered. judg- 
ment. 

Austin derived title to the premises in controversy , under judgment 
of the circuit court, dated 3d of April, 1839, and justices’. judgments 
docketed 22d May, 1839. Executions issued on these judgments, by 
virtue of which the land was sold on the 5th August, 1839, for which a 
deed was afterwards executed by the sheriff to the plaintiff. 
_«;Dayid Reed set. up a title in himself and others as the Reedsburg 
Company, which consisted of a deed dated 24th of April, 1839, but not 
recorded until the 16th September following; and. offered to prove that 
the purchaser, of the land at the sheriff’s sale had notice, at the time he 
purchased,..of the .unrecorded deed to the Reedsburg Company; to 
whichjevidence.objections being made, the court excluded it from the 
gonsideration of the jury. 

The defendant also offered to prove that the lands in the sheriff ’s deed 
gmentioned were sold separately; and that the first tract sold brought 


-#,8um sufficient to satisfy the eight executions issued from the.cireuit _ 


-Court,and which it appeare from the recitals in the sheriff’s deed were 
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alone levied on the lands, and consequently that the sale of the other 
tract to satisfy the other executions which had not been levied, was 
without authority and void. 

The point involved in this cause, whether a judgment creditor is not 
preferred to a grantee, under a prior unregisteted conveyance, has been 
under consideration in this court in cases heretofore determined. It 
has been again argued, and we are called upon to say whether the views 
heretofore expressed shall be maintained or abandoned. 

In the consideration of questions involving the construgtion of stat- 

utes in relation to the same matter, when there has obviously een a 
departure from the phraseology of an old law in the enactment of a new 
one, we are compelled to believe that it'was not done without reason. 
The first statute to which our attention has been called as throwing 
light upon this subject, is that of the 27th Hen. 8th, which declared that 
no estate should pass by bargain and sale, unless enrolled in six months. 
It was held under this statute, that the deed is valid except as to sub- 
sequent purchasers without notice.- The reason of this decision is 
plain. It was ‘the object of the law to remedy the mischief growing 
out'of the secret conveyances authorized by the Statute of Uses, which 
being unknown to the common law, produced inconveniences to those 
who afterwards purchased the estate, without knowledge of such prior 
deeds. But if the subsequent purchaser had notice of the previous 
¢onveyance, the reason for passing the statute did not apply. It would 
fequire great ingenuity to give to these cases a shape which could 
throw light upon that now under consideration. They decide nothing 
as to creditors, and they depend upon the peculiar circumstances which 
produced the law upon which they are founded. 
' We think we are well warranted in saying that the idea-of register- 
ing deeds was borrowed from the English statute, 2d and 3d of Anne, 
cap. 4, which expressly made in the place therein mentioned, all unre- 
gistered deeds fraudulent and void against subsequent purchasers and 
hortgagees for a valuable consideration. The statute of New York, in 
relation to’ the registry of deeds, has adopted the phraseology of the 
English law, and makes unregistered deeds void against subsequent 
purchasers and mortgagees in good faith and for a valuable econside- 
‘ration. 

The interpretation put upon the English statute is well settled, and 
a mortgagé not registered has preference over a subsequent docketed 
judgment. » Here then is a statute which has been in force nearly a cen- 
tury and a half; it has been judicially liquidated; its construction is 
fixed and settled» Why should the legislature of this, State, abandon- 
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ing in this instance the caution and prudence manifested on so many 
other occasions, in refusing to depart from the language of the English 
statutes, when incorporating them into our code, adopt a new mode of 
expression in relation to the registry of deeds, if it were intended that 
the precise interpretation should be put upon it, and it should have ng 
other scope or aim than the English statute? We cannot believe that 
the legislature adopted so unusual a course without design. That a 
statute, whose language and construction was as familiar as household 
words, has been dropped, and other language adopted, when the only 
purpose was to obtain the end sought by the old statute, is an assump- 
tion so much at war with our experience on this subject, that we are 
compelled to disclaim it. 

Our statute avoids all unregistered conveyances, except between the 
parties thereto and such as have actual notice thereof. No doubt is-en- 
tertained that an unregistered deed will prevail over a subsequent pur- 
¢thaser or mortgagee with notice. But the question is, whether it goes 
fatther and affects a creditor without notice. A similar statute pre- 
vailsin Massachusetts. In that State suits are commenced by an orig- 
inal writ, and an attachment against the estate of the debtor which is 
held as security for the debt. Under that statute it is held that an at- 
taching creditor, without notice at the time of his attachment, will be 
preferred to a grantee under an unregistered conveyance. Our mode 
of procedure in bringing suits, in the end attains the same results as 
that produced in Massachusetts, but in znverso ordine. There the lien 
commences with the service of the attachment; here it commences with 
the determination of asuit. A creditor is not passive in commencing 
his suit; he looks to the lien of his judgment as a security, and con 
fessions of judgment are taken with an eye to the security of the lien 
conferred by the law on judgments. There-is a difference between the 
lien of a judgment under our laws, and that created by the 13th Ed. Ist. 
That statute does notin direct terms create the lien. But courts have 
so construed the statute which gave the elegzt, as to infer a lien from 
the power to take the lands in execution. The lien grows out of the 
right to-issue the elegit, and is dependent upon it. A judgment witha 
stay of execution creates no lien on land, until the plaintiff has a right 
to issue execution thereon; Scriba et al. vs. Deanes et al., 1 Brocken- 
brough. Our statute in express terms makes the judgment a lien, and 
continues in force for three years, and permits its indefinite extension, 
by scire facias, from time to time. The sale of-land under a jumor 
judgment jor decree, passes the title of the defendant, subject to the lien 
of all prior judgments and decrees then in force. Liens cannot be said 
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to. come involuntarily when suits are brought to obtain them. Nothing 
is more usual than to obtain judgments in justices’ courts, and file trans- 
cripts in the circuit court, with a view to obtain the security of the lien 
of a judgment; and creditors do not imagine that a right thus secured 
gould be affected by notice of an unregistered.deed at the time of the 
_sale of the lands, subjected to these liens. . It is begging the question 
to.say that a judgment.is only a Jien on lands possessed by the debtor at 
the time of its rendition, and cannot be made to extend to Jands that 
have been conveyed. Whether they have been conveyed as regards 
the judgment, creditor, is the very matter in controversy.* Chancellor 
Kent, speaking of the rule which prevails in Pennsylvania, in which a 
docketed judgment is preferred to an unregistered conveyance, com- 
mends it for its. simplicity and certainty in making every encumbrance 
whether it be a registered deed or a docketed judgment, in cases free 
from fraud, depend for satisfaction according to the priority of the lien 
upon the record, whichis open for public inspection. And even if it 
should be, as has been said, that such is not the law of Pennsylvania, 
yet we may claim in support of the doctrine, the commendation of that 
jurist, to whom the profession is so much indebted, and whose industry 
has explored, and whose learning has adorned so many branches.of our 
“law. No decision of this court has gone farther than the principles 
above expressed; nor is it necessary that we should go beyond it in de- 
termining this case. To some extent the impression prevails that such is 
the law: The case of Jones vs. Luck, 7 Mo. Rep., which in its circum- 
stances is somuch like the case of Cushing vs. Hurd, 4,Pick., a ease 
in Massachusetts, whose statute we have seen, is similar to ours, is an 
evidence of this. It is of no great importance how this question is set- 
tled, but it is of some concern that the law on the subject should he fixed 
and settled. No good can result from changing. the interpretation of 
our statute. Indeed we may pause and reflect how far under the cir- 
cumstances we would be warranted in making it. As far back as.the 
» year. 1836; this court determined that a title under a junior judg- 
«ment would prevail over a prior unregistered deed. The same principle 
was involved in the case of Jones vs. Luck, and yet the question was 
amot.made in the court below. And afterwards came the case of Hill vs. 
«Paul, 8 Mo. Rep., in which the very point involved was determined. 
In this state of the. question, our statutes underwent a revision : the 
.@onstruction put upon the law is reported to the general assembly, and 


' oothey adhere to the law as it had been before written, They saw no de- 


parture from policy or principle in the course of the decisions of the 
yeourt; or at,least none. which provoked their interference. Indeed 
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some of the soundest jurists regret the construction that has been put | was: 
upon the registry act by the English and American courts, and openly isfy 
avow their preference for the doctrine, that the priority of every in- | be r 
strument affecting realestate shall be determined by the date of its | satis 
record. Cruise says the utility of the register acts is proved toa des | that 
‘monstration by two facts, namely: that lands in register counties bear | fact 


a higher price; and money is lent on the security of those lands ‘ata vs. ¢ 
lower rate of interest, than on estates situate in counties where there is the « 
no register; and he continues, it would be a great amendment of ‘the trine 
law, if it were enacted by the legislature, that no averment should be Van: 
admitted either at‘law or in equity, that a person claiming under a | Rep 
deed that was registered, had notice of a prior unregistered deed. “We tals 
might,” he says, “in this case borrow some wisdom from ancient in ct 
“France, where several points respecting substitutions being unsettléd, coul 
and the Jaws on this head being different, in different parts of that king- Ji 
“dom, they were all reduced into one by the ordinance of 1747, which M 


was framed by the Chancellor D’Aguesseau, after taking the sentiments 
of every parliament in the kingdom, upon forty-five different questions 
proposed to them upon the subject. The 39th question is whether a 
‘ereditor or purchaser, having notice of the substitution before his con- 
tract, a purchaser is to be admitted to plead the want of registration.” 
All the parliaments, except that of Flanders, agreed that he was. That 
to admit the contrary doctrine would make it always open to argument, 
whether he had or had not notice of the substitution. That this would 
lead to endless uncertainty, confusion and perjury; and that it was 
much better that the rights of the subject should depend upon certain 
and fixed principles of law, than upon rules and constructions of equity, I 
“which must be afbitrary and consequently uncertain. The ordinance 
was framed accordingly. 


“Our statute relative to the registry of deeds, fixes no time within J 
“which they must be recorded. They must then be put upon the fe- me 
~‘eord in a reasonable time; Cushing vs. Heard. 4 Pick. 257. Prudence vie] 

“would dictate this. Urgent considerations alone should influence ‘us'to des 
put: a construction upon our registry law, which would enable-a pur- ‘ 


‘chaser to hold a deed for land in his pocket, and suffer his grantor to bef 
contract debts on the faith of that land to which he has no title. Pru- cat 


“dent men examine the records, to ascertain if there are encumbrances de: 
on. the estates of their debtors, and if they find none they imagine them- 
_ Selves secure, and will extend the credit, and refrain from steps to make | “eo 
hethselves safe. \ en 


As to the question arising on the evidence to show that the preety 
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was sold in parcels, and that one parcel sold for.a sum sufficient to sat- 
isfy the eight executions, which alone were levied on the lands, it may 
be remarked, that it has been made a question whether a sale under a 
satisfied judgment, is void or-only voidable. -But it seems well settled, 
that it can only be void against him who purchases with notice of the 
fact and in bad faith; Jackson vs. Anderson, 4 Wendall, 474; Jackson 
vs. Cadwell, 1 Cowen, 622. The principle of these cases would restrain 
the court from interfering with the judgment, independently of the doc- 
trine of the cases of Jackson vs. Roberts, 7 Wendall, 83; Jackson vs. 
Vanderbeyden, 17: John. Rep. 167; Jackson vs. Sternberg, 20 John. 
Rep. 49, which is, that evidence is inadmissible to contradict the reci- 
tals in a sheriffs deed in a collateral proceeding; but that irregularities 
in conducting a sale, must be corrected by direct application to the 
court for that purpose. 

Judge Narron concurring, the judgment will be affirmed. 

McBrinkg, Judge, dissenting. 





PREWITT, er at. vs. JEWELL. 


Que. Is the lien of a judgment destroyed by the death of the debtor? 
ERROR to Boone Circuit Court. 


D. Tonp, for Plaintiffs, 


Assigns the following as sufficient reasons for a reversal of the judg- 
ment of the circuit court: 
v1. That the lien of a judgment creditor expires upon the debtor’s 
death upon his real estate. 

2. The lien at law is a general lien, and not becoming specific by a levy 
‘before the death, upon any portion of the realty, the judgment creditor 
cannot acquire a general lien upon the lands - the deceased, after the 
death. 

3. Upon the death of a judginent debtor, the debts are fixed in a 
Course of administration, and a court of law has no jurisdiction to 
enforce’a collection of any judgment by scire facias, or any other 
remedy. 
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» 4. The lien ‘of such judgment upon the lands, is a statutory remedy, 
si can only be enforced according to the statute, at law; and a court 
” equity has no jurisdiction to enlarge the lien, or enforce it. 

6 When the lands of a judgment debtor are sold upon a junior judg- 
sitet, subject to the prior judgment, neither at law, nor equity, can the 
purchaser be subjected to the payment of the elder judgment. 

‘6. If the elder judgment creditor fails to enforce his lien by execution 
before the debtor’s death, the court cannot in law or equity revive-the 
lien, or enforce the collection of the debt. 

7. It is a misjoinder to make the purchaser of the land, and the ad- 
ministrators of the deceased debtor, joint parties, for the same judg- 
ment cannot be entered. 

“8. It is ‘a misjoinder to make the heirs of the deceased debtor parties 
with the purchaser and administrators, when the judgment is not forthe 
realty, but for a personal debt. 


Leonarp & Gorpon, for Defendant. 
POINTS AND AUTHORITIES. 


1. The lien of a judgment upon the real estate of a debtor, is not,ex- 
tinguished by the death ofthe judgment debtor. Rev. Statute of 1836, 
title Judgments and decrees, sec. 2, 3, 6 and-7; title Executions, see. 4 
and 6; Rankin & Schabell vs. Scott, 12 Wheat. Rep. 177; Taylor vs. 

. Thompson, 5 Peter’s Rep. 371. 

2. In a proceeding to revive the lien of a judgment, the heirs, per- 
sonal representatives, and ¢erre tenants ought all‘to be made parties. 
Rev. Stat. of 1835, title Judgment and Decrees, sec. 7; 6 Bac. Abr. 115; 
executors of Morton vs. terre Zenants of Croghan, 20, John. Rep. 106; 
Jackson vs. Shaffer, 11 John. Rep. 515. 


Scorr, J. 

Sewell, in October, 1840, obtained a judgment against George North- 
cut. in a, justice’s court, and immediately thereafter filed a transeript 
thereof in the office of the clerk of the circuit court of Boone county. 
‘Afterwards others obtained judgments in like manner against Northeut, 
aad filed transeripts of them. On these last judgments executions were 


-dssued,; and'the. lands of Northcut sold to satisfy them. Prewitt,the - 


\ plaintiff in.error, and.Oliver Parker, since deceased, became .the'pur- 
chasers. In the interval between the issuing of the executions, andthe 
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sale under them, Northcut died. Jewell afterwards in October, 1843, 
sued out a scire facias to revive his lien against the administrator 
and heirs of Northcut, and the purchasers of the land at the sheriff’s 
sale. On a demurrer to the scire facias judgment that the lien be re- 
vived was given, to reverse which Prewitt has sued out this writ of 
error. 

The main question presented by the record, is whether the lien of a 
judgment is extinguished by the death of the judgment debtor. If the 
death of a judgment debtor produce such an effect, it must be by rea- 
son of some statutory provision, or of some manifest incongruity be- 
tween the existence of the lien and laws whose meaning and construc- 
tion are beyond all question. Such anidea borrows no support from the 
common law, or early statutes made in aid thereof. After the statute 
of 13 Ed. 1, subjecting lands to execution, after the death of the an- 
cestor against whom a judgment had been rendered,a scire facias lay 
on the judgment to revive it against the heir. Jefferson vs. Morten, 2 
Saun. 6. In this State in 1807, judgments were declared to be liens 
onthe real estate of the debtor, and made to continue in force for 
five years. By an act passed in 1822, the duration of the lien was lim- 
ited to three years, and provision made for the revival of it against the 
heirs of the debtor. The same provision isin the revision of 1825, and 
is continued in that of 1836. The law relative to administration pass- 
ed in 1825, section 49, permitted executions to issue against a dece- 
dent’s estate, after the lapse of eighteen months from the grant of let- 
ters testamentary or of administration. A power.to sell deceasd per- 
son’s estates on execution, being entirely subversive of the administra- 
tion law, and rendering a compliance withits provisions, relative to the 
classification of demands impossible, the act of the 30th December, 1826, 
was made, which prohibited any execution from issuing on any judg- 
ment, or decree rendered against the testator, or intestate, in his life 
time, or against his executors or administrators after his death, but di- 
rected all such demands to be classed, and proceeded on in the probate 
court. By some oversight this act was omitted in the revision of 1836; 
but notwithstanding the omission executions were not issued against the 
estate of deceased persons in the hands of executors or administrators; 
however, 'to.secure this exemption beyond all controversy, the act of 
Feb’y.. 1, 1839, was enacted, which directs that:no execution shall be 
issued against the lands, tenements, goods, chattels, or effects of any 
testator or intestate, upon any judgment against an executor or admin- 
istrator as such ; and as no execution can issue on’ -a judgment against 
a deceased person without a scire facias to revive it against the execu- 
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tor or administrator, and as the same reason which operates to withhold 
an execution on a judgment against the executor or administrator would 
withhold it on a judgment against the deceased, we are of the opinion 
thet this act afforded to a deceased person’s estate the same protection 
against executions that was given by the act of 1826. 

We thus have the estate of deceased persons, freed from executions. 
If there is a lien it must be enforced in some other way than by execu- 
tion. Is.there any thing in the administration law which negatives the 
continuance of the lien, or which cannot he reconciled with its exis- 
tence? The lien is given by law, and by law it can be modified and 
controlled. The administration law classes the demands against an es- 
tate, and. after providing that funeral expenses, expenses of the last 
sickness, and debts due the State, shall constitute the first three classes, 
directs that judgments rendered against the deceased in his life time, 
shall constitute the fourth class; thus giving those judgments priority 
over.allother debts except those abuve mentioned. It-is then pro- 
vided, that all demands against any estate, shall be paid by the ex- 
ecutor or administrrator, as far as he has assets, in the order in which 
they are classed, and no demand of one class shall be: paid untilall 
previous: classes be satisfied; and if there be not sufficient to pay the 
whole of any one class, suchdemands shall be paid in proportion to their 
amounts. The personal estate is made the primary fund for the pay- 
ment of debts, and in the event of a deficiency of personal assets, the 
lands*may be sold, and when sold the purchaser takes it, discharged 
from all liability.for'the debts. Can the idea of a lien exist with the 
above provision forthe payment of debts? The fourth class of demands 
consists entirely of judgments rendered against the deceased in his 
life time. The argument assumes that those judgments are liens on the 
land: df-one judgment of the class is a lien, then all the other judg- 
ments of that-class are liens, and there. are no other debts in the class 
than judgments. If the judgments are liens, their priority will depend 
oh the date of their rendition, and if they have been rendered at differ- 
ent times, the oldest will have. priority, and the others will be satisfied 


in the order of theirdates. If the personal assests should prove insuffi- 


cient to: pay the debts, and the lands be sold for that purpose, if the sum 
realized from the sale should be inadequate to the satisfaction of all the 
judgments, then the oldest judgment. must be satisfied first, the next 


oldest in the. next place, and so.on of the rest, in the order of their - 


dates., ‘This must»be the» consequence if the lien exists. . Is not then 
the.existence of the lien:in direct conflict with the provision above 
cited; thatiif. there be not sufficient to pay the whole of any one class, 
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the demands of that class shall be paid in proportion to their amounts? 
If the lien conflicts with this provision a mutto fortiori, it does with 
that which declares that no demand of one class shall be paid until all 
previous classes be satisfied. The rule of construction provided for 
in the revised laws of 1836, is that all the statutes shall be deemed to 
have passed onthe same day, notwithstanding they may have been 
passed, or taken effect at different times. They are all to stand un- 
less found so repugnant that they cannot subsist together, in which 
event the last law shall prevail. The act concerning judgments and de- 
crees, by which the lien is created, was approved March 19th, 1835. 
And the law relative to administrations was approved on the 2list 
March, 1835. So the law relative to administrations which is incon- 
sistent with that relative to liens, will prevail. Scott vs. Whitehill & 
Finch, 1 Mo. Rep. 

There is no hardship in this result. It may happen in a particular 
case, that.a judgment creditor may be injured by this construction of 
the law, but in most casés it will be otherwise: Ifthe lien of the judg- 
went is destroyed by the administration law, that law makes ample re- 
paration for the injury. It gives preference to judgment debts due by 
the deceased over all others except funeral expenses and expenses of 
last sickness, which are generally small, and debts due the State, which 
rarely exist; and subjects not only the lands but all the personal estate 
to the payment of those judgments, before any other debt can be paid, 
except those above mentioned. Judgment creditors, in nineteen cases 
out of twenty, would prefer the security afforded by the administration 
law for the payment of their debts, to that offered by a bare lien on 
the land. 

The statute directs that the sale of lands under a junior judgment, 
shall pass the title of the defendant, subject to the lien of all prior 
judgments or decrees then in force. The land on which Jewell’s lien 
attached having been sold under a junior judgment subject to that lien, 
and that lien becoming afterwards extinct, an interest in the land will 
result to tha estate of Northcut, which may be subjected to the pay- 
ment of its debts. In what manner that object shall be obtained, I will 
not now determine. 


Napron, J. 


.The only question in this case, is whether the lien of a judgment is 
extinguished by the death of the judgment debtor, and this question is 
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to. be determined by the statute law. of this State, as it stood’ previous 
to the revision of 18465. 

The act concerning judgments and decrees, declares, that they shall 
be a lien on the lands of the debtor situate’in the county, where the 
judgment or decree is rendered; that they shall commence on the day 
of the rendition of the judgment, and continue for three years, subject 
to be revived, &c.; and that the sale of. lands under a junior judgment, 
shall pass a title subject to the lien of all prior judgments. This act 
further makes provision for the revival of a judgment, not only against 
a judgment. debtor himself but against his legal representatives, the 
terre-tenants; or other person occupying the lands. 

So far then, the existence of the lien, as well after, as before the death 
of the judgment debtor, is expressly provided for, and unless there be 
some law which in terms or by implication repeals this statute, or that 
portion of it to which we have referred, the plaintiff in error cannot 
maintain his position. The act concerning administration, it is con- 
tended, has this-effect. 

One section of the administration law, which:is apparently inconsis- 
ent with the law concerning judgments and decrees, is the 7th section 
of the 4th article, which says, “that any person having any demands 
against an estate, may establish the same by the judgment, or decree of 
some court of record, and éxhibit a copy of such judgment, whether 
rendered before or after the death of the deceased, to the county court.” 
This section is so obviously either a misprin¢ or a careless and unsuc- 
cessful attempt to comprehend in one sentence two heterogeneous 
ideas, that it is entitled to no weight in fixing the construction of an- 
other act, clearly and unequivocally expressed. If it were designed by 


this section, as was probably the case, to require tlie judgment creditor © 


to present a copy of his judgment to the county court, whether it be @ 
judgment against the deceaeed, or has been rendered against his repre- 
sentatives, it leaves the question of the lien where the first section of 
the same article placed it, and to that section alone we are referred for 
the repeal, or modification of the statute concerning judgments and de- 
crees. : 
This: section provides for a elaniiGeation of all demands against an 
' estate; and places judgments against the deceased in the fourth class. 
All the demands in a specified class are to be paid pro rata, and no de- 
mand is paid until all the demands in the class or classes preceeding it, 
have been discharged, < : 

It. will, be observed that all judgments.are not liens; they are only 
liens upon the real estate of the debtor, lying in the county where the 
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judgment is rendered. A person may have no real estate in the county 
where he resides, and where a judgment is obtained against him, and 
such a judgment is no lien upon his real estate lying in another county ; 
' orthe debtor may have been sued in another county from that in which 
he lives, and the judgment will be no lien upon his lands in the latter 
county. The two acts, therefore, may both stand; they were passed at 
the same session, and though one may have been approved by the ex- 
ecutive a week sooner, or later than the other, they are to be construed 
as having taken effect on the same day. 

Admitting, however, that the clause in the first section of the 4th 
article of the administration law, is absolutely inconsistent with the 
provisions of that portion of the statute concerning judgments and de- 
crees; which provides for the continuance of the lien for three years, 
without regard to the death of the judgment debtor, upon what prin- 
ciple shall we make the latter statute, the several sections of which 
seem to have been framed with deliberation and caution, yield to a sol- 
itary clause in a single section of the administration act? Shall it be 
on principles of general policy ? Let us look for a moment at this view 
of the subject. 

The lien of a judgment is given to a creditor asa security for the 
payment of his debt; that lien, the law declares, shall bind the land for 
three years. It can not orought not to be forfeited, except by some 
act of the judgment creditor. Upon the faith of this lien, the creditor 
remains inactive, and no further steps are taken to molest the debtor. 
Would creditors take confessions of judgment, a very common securi- 
ty, and give them indulgence upon the strength of such security, if the 
death of the debtor could at any moment deprive them of this securi- 
ty? Would it be any compensation to the creditor, who relies upon his 
judgment, and the sufficiency of the land bound by that judgment to pay 
his debt, to be turned round to a pro rata division of this land with fifty 
subsequent: judgment creditors upon an ‘insolvent estate, and thereby 
get perhaps ten cents in the dollar of his debt? 

There may be cases where the creditor, by being placed in the fourth 
class, would get the whole of his debt; but in such cases, it seldom 
matters much, whether he has any judgment at all. We look to.the 
cases in which creditors generally seek securities of this kind, and what 
are they ? Are such confessions of judgment usually taken where the 
debtor is solvent, and possessed of property amply sufficient to meet his 
debts, and with no pressing demands against him? 

It is not from such men that security is desired or needed. It is 
where the debtor is already tottering upon the verge of insolvency, 
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with debts’ pressing hard upon. him, and a feeling of insecurity already 
awakened among the community, that the creditor presses forward for 
his judgment. . After this is obtained, which the law says shall bind the 
Jand, he ceases the proceeding, and enables the debtor, if time will be 
of any avail, to. extricate himself from his embarrassments. But this 
indulgence would not be extended, if the creditor is told, that in case 
of his debtor’s.death, his lien is gone, and he must be paid pro raia 
under the administration law. 

Authorities are needless to show that where laws are passed at the 
same time, the courts must give effect to both, if possible. Applying 
this rule of construction here, a limited meaning is necessarily given to 
the term judgment, as. used in the clause of the administration act, to 
avoid a conflict with varions provisions of the law concerning judgments 
and decrees. 

The act of 1838 having prohibited executions against a dead man’s 
estate, the judgment creditor must take his judgment to the county 
court, and procure an order of sale. This was not, however, the law 
in 1835. 

Judge McBrrve not having heard the argument of this cause, and 
therefore declining to give any opinion, the judgment of the circuit court 
will be affirmed. 





THE STATE vs. MURDOCK. 


An offence which is made felony by statute, whether it were a felony at common law or. 


not, must be charged to have been committed feloniously. 


ERROR to St. Charles Circuit Court. 


Coaxrer, for Plaintiff, 


‘Tnsists that this court has jurisdiction of this case. This court is’a 
tribtmal created by the constitution, and where powers are conferred, 


énd duties’ devolve upon it; by the constitution, no enactment of the 


legislature can take them away. 





NoTE.—On'a motion to quash the writ of error in this case, it was held: That the State 
could sue outa writ. of error to an arrest of judgment in a criminal case. 
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~The constitution, article 5th, sec. 3, says this court shall exercise’a 
general superintending control over all inferior courts of law. 

The revised code of 1835, page 158, sec. 33, gives all courts power 
to issue all writs necessary to carry into effect their jurisdiction. In 
the case of the State vs. Foster, 2 Mo. R., page 210, the court entertain 
a writ of error in favor of the State, reverse the judgment of the cir- 
cuit court, and render the judgment against the accused, which the 
circuit court ought to have rendered. In the case of Clinton vs. Du- 
gall, the court assert the duty of this tribunal to exercise its superin- 
tending control over inferior tribunals. 

The only question in this case is, as to how the court will get juris- 
diction of the person of the defendant. And I believe that under the 
33d section, page 158, of the revised code referred to above, the court 
will order a capias to bring in the person of the defendant. 


Epwarp Barss, for Defendant. 


I suggest some preliminary objections, either one of which, if valid, 
will make it needless to examine whether the motion in arrest was right- 
fully or wrongfully sustained. 

1. Murdock is not a party lawfully before the court, so as to give the 
court jurisdiction over his person. He cannot appear by attorney, and 
no step has been. taken, or can now be taken, to coerce his personal at- 
tendance. 

2. This bill of exceptions is no part of the record, and must be wholly 
disregarded by this court. 

3. The sustaining of the motion in arrest, is not of itself a final judg- 
ment; and if not final, is not the subject of appeal or writ of error. 

4. The law plainly prescribes what judgment this court shall give 
when it reverses the judgment in a criminal cause, and such judgment 
is not appropriate to this case. 


Scort, J., delivered the opinion of the Court. 


Murdock was indicted and convicted for having in his possession 
counterfeit coins, with intent to utter them as true. The offence was 
not charged to have been done feloniously, nor was that word used in 
the indictment. The judgment was arrested, and the State has sued 
out this writ of error. 

The having in one’s possession counterfeit coins, with intent to utter 
them as true, is made a felony by our statute. Every offence which is 
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made a felony by statute, must be charged to have been done felonious- 
ly, whether it-was.a felony by common law or not. Ihe word feloni- 
ously is indispensably necessary in all indictments for felony; whether 
statutory or by.common law. 

The other Judges concurring, the judgment will be affirmed. 





SWITZER & HARRISON vs. CARSON & HAYS. 


The affidavit on which an attachment issaed, alleging “that the defendants were about to 
remove their property out of the State so as to hinder and delay creditors,” upon a 
pleasin abatement to the affidavit, evidence of the indebtedness of defendant to plaintiff 
or others is immaterial. 


APPEAL from Chariton Circuit Court. 


Crarx, for Appellants. 


The appellants rely upon the following points and authorities to re- 
verse the judgment of the circuit court: 

1. This being a suit by attachment, and the truth of the affidavit be- 
ing the true issue submitted for trial, it was right and proper that the 
plaintiffs should have been allowed to give the jury any evidence tend- 
ing to show an intent to remove their property for the purposes, and 
in the manner sworn to in the affidavit. 

It would be very difficult to show that a defendant was about to re- 
move his ‘property to hinder and delay his creditors, unless the plaintiff - 
who makes the allegation, was allowed to show that the defendant, at 
the-time of making the charge in the affidavit, had creditors. Foster 
vs. Wallace, 2 Mo. Rep. 187, and the authorities: cited in that case. 

2. That the words “hinder and delay,”’ in the statute mean a fraudu- 
lent hindrance and delay, and therefore upon the trial of such an issue 
as was submitted in this case, any evidence tending to show a fraudulent 
intent atthe time the affidavit was made, was proper, and ought to have 
been allowed by the court. 1 Story’s Equity, 363-4. 


‘Stainerstiow, for Appellees. 


The defendants rely: upon. the following points to sustain the judg- 
ment of the circuit court : 
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1. In this case it was not material to enquire into the amount of de- 
fendant’s indebtedness. The issue was as to the intent of defendants 
in the removal of their property. 

2. The indebtedness was admitted, and evidence was only admissible 
to show fraud in connection with indebtedness. 

3. Indebtedness is no evidence of fraud. 


Scorr, J., delivered the opinion of the court. 


The appellants sued the appellees by attachment in assumpsit. The 
ground of the attachment was, that the appellees were about to remove 
their property out of the State, so as to hinder and delay their credit- 
ors. The truth of the fact in the affidavit, on which the attachment 
was founded, was putin issue by the appellees, by a plea in the nature 
of a plea in abatement. 

On the trial it appeared that the appellees were tobacconists, en- 
gaged largely in buying, manufacturing and selling tobacco; and that at 
the time of levying the attachment, they were about to make a large 
shipment for sale. The appellants offered evidence to show that the 
appellees were largely indebted to otliers than themselves, which was 
objected to, and excluded by the court. There was evidence in the 
cause, of the indebtedness of the appellees to others than the appellants. 

A verdict was found for the appellees. 

The only question raised in the argument of the cause is the propri- 
ety of the action of the court in excluding the evidence of the indebt-" 
edness of the appellees, offered on the trial. The issue did. not involve 
the question of the indebtedness of the appellees to the appellants; for 
the purpose of that trial their indebtedness to them was admitted; and 
evidence of indebtedness to others could not have been material. In- 
deed, if it was necessary, there appears from the record to have been 
enough of it before the jury. 

The other Judges concurring, the judgment will be affirmed. 





BLAKEY vs. SAUNDERS, 


The sci. fa. to revive a judgment, set out the judgment as follows: “As well the sum of 
$1,200, a certain debt, as the sum of $218 for his damages which he had sustained, as 
well by reason of the detention of that debt as for his costs,” &c. On the issue upon the 
the plea of nul tiel record, the record offered in evidence shewed a recovery of $1,200 

debt, $248 damages and costs. Held. ‘o be a-tatal variance on the plea. 
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APPEAL from Greene Circuit Court. 


Scorr, J., delivered the opinion of the court. 


Saunders, the appellee, executor of Wm. Saunders, deceased, sued 
out a scére facias to revive in his own name, a judgment recovered in 
the Greene Circuit Court, by Wm. Saunders in his lifetime, against 
James W. Blakey, the appellant. The scire facias recites that, “Where- 
as at a circuit court held within and for the county of Greene, on the 3d 
Monday after the fourth Monday of April, A. D. 1843, a certain Wm. 
Saunders recovered against a certain James W. Blakey, late of said 
county, as well the sum of $1,200, a certain debt, as the sum of $248 
for his damages, which he had sustained as well by reason of the deten- 
tion of that debt as for his costs, by him about his suit in that behalf ex- 
pended,” &c. On the trial of the issue on the plea of nud tie record, the 
record of the judgment was read in evidence, from which it appeared 
that Saunders recovered judgment against Blakey for $1,200 debt, $248 
damages. and for costs. The record was objected to as evidence, but 
the objection was overruled and judgment was rendered against Blakey, 
the appellant. 

There was a manifest variance between the scire facias, reciting that 
the sum of $248 included as well the damages as the costs, and the re- 
cord read in evidence, showing that the sum of $248 was for the dam- 
ages only, and that there was a further judgment for costs. The vari- 
ance is fatal, the defendant having put the record in issue by his plea of 
nul tiel record; Bibbins, vs. Noxon, 4 Wend. 207. 

The other Judges concurring, the judgment will be reversed and cause 
remanded. 





EATON vs. VAUGHAN. 


1. In an action of trespass against the captain of a steamboat for taking away a slave on his 
boat, it is not necessary to show that he knew the person to be a slave. 

2. Ordinary diligence used in‘ attempting to ascertain if he were a slave, is no justification to 
the person carrying the slave-away. 


ERROR to Howard Circuit Court. 


Avams & Haypen for Plaintiff. 
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To reverse the judgment of the circuit court the plaintiff in error 
will insist upon these points: 

1. ‘That the defendant was not liable if he bona fide believed the per- 
son to be a free man, and merely permitted him as such to go on his 
boat as a passenger. See 7 Dana Ky. Rep. 252; Story on Bailments, 
section 591; 2 Cowper, 476. 

2. That the damages were excessive and outrageous. 


Leonarp for Defendant. 


In support of the judgment of the circuit court, the counsel for the 
plaintiff below will rely upon the following points and authorities: 

1. The defendant’s voluntary actiof receiving the plaintiff’s slave up- 
on his boat as a passenger, and carrying him as.such passenger to St. 
Louis for a reward, without the consent and against the will of the own- 
er, is a trespass; Tyson vs. Ewing, 3 J. J. Marshall, 186. 

2. When the act, which is the immediate cause of the injury, is the 
voluntary act of the party, he is liable to the party injured for all the 
damages occasioned thereby; and it is no justification or excuse that he 
acted in good faith, and after the use of the utmost diligence, in the be- 
lief that he was doing a lawful act. 

If the act be not voluntary the defendant is still liable, unless it hap- 
pened utterly without any fault on his part; and it is not enough that he 
used ordinary diligence to guard against injury. 

Upon the proof in the cause, the court was warranted upon either of 
these principles in giving the plaintiff’s instructions, and rejecting those 
moved by the defendant ; Weaver vs. Ward, Hobart’s Rep. 290 ; Scott 
vs. Shephard, 3 Wilser’s Rep. 407; Boss vs. Letton, 24 Eng. Com. L: 
Rep. 384 ; Goodman vs. Taylor, 24 Eng. Com. L. Rep. 385; Jennings 
vs. Fundeburg, 4 McCord’s Rep. 161; Vincent vs. Stinehour, 7 Ver- 
mont Rep. 63; Bullock vs. Babcock, 3 Wend. Rep. 392, 6, Bac. Abr., 
title Trespass, page 589. 

3. If the excuse set up by the defendant, that he was a common car~ 
rier, and as such received the plaintiff’s slave upon his boat as a passen- 
ger, in good faith, and after the use of reasonable diligence, in the be- 
lief that he was-a free man, be a good justification or excuse for the act 
done, yet such.defence cannot be given in evidence under the general 
issue, but must be specially pleaded in bar; 1 Chitty’s Pleadings, (7 
edition) 538; Boss vs. Letton, 24 Eng. Com. Li. Rep. 132; Knapp vs. 
Salisbury, 2 Camp. Re. 500; Co. Litt. 282; 2 Esp. N. P. 558. 

4. Where the law has prescribed no: measure of damages, but.sub- 
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mitted that matter,to the discretion of the triers of the fact, this court, 
it is believed, has never yet reversed a judgment merely upon the ground 
of excessive damages. But if that cause be sufficient in any case, the 
present damages are not such as to warrant this court in interfering with 
the verdict; ‘Tyson vs: Ewing, 3 J.J. Marshall Rep. 186; Beardmon 
vs. Carrington and others, 2 Wilser’s Rep. 258; Wilsferd vs. Berkley, 
1 Burr. 609; Duberly vs. Gunning, Tenn. Rep. 651. 


Scorr, J., delivered the opinion of the court. 


Vaughan brought an action of trespass against Eaton, under the fol- 
lowing circumstances: Vaughan resided at Glasgow in Howard county, 
and owned aslave named Charles, who was reared in that ceunty by 
his father-in-law, Wm. Ward. On the night of the 22d August, 1844, 

‘Charles escaped from Vaughan, and as the steam boat Wapello, of which 
Eaton was captain, was then lying at the port of Glasgow, and a sus- 
picion arising that Charles was on board the boat, early next morning 
diligent search was made for him, but he was not found. Charles was 

described to the officer of the boat who made the search. Eaton was 
very indignant that a suspicion should have arisen that the slave was on 
his boat. .On the same day on the return of the boat to St. Louis, she 
stopped at Boonville, and Charles who had stolen a horse, and taken 
the papers of a free negro to whom he bore some resemblance, present- 
ed himself to Captain Eaton, and asked if he could take passage on his 


boat to St. Louis, remarking at the same time to the Captain, that he - 


supposed he would like to see his free paper. The captain replied he 
would; and a license to reside in this State, under the hand and seal of 
the clerk of the Howard county court was exhibited, examined and 
handed to Captain Nichols of Glasgow, a passenger, of whom the en- 
quiry was made, whether it was genuine? Nichols replied it was. 
Charles thereupon paid his passage money, and was admitted as a pas- 
Senger without any questions. At this time astranger stepped up and 
said he knew the boy, and that he was raised by Wm. Ward of How- 
ard county. : 

Pompey Spence, the free negro to whom the license to reside in this 
State had been granted, and from whom it was stolen, was described 
in’said license as a mulatto boy, about 22 years old, five feet. eight 
‘inches high, and straight hair, with his right hand having been broken. 


"Charles was a mulatto boy about 24 years old, five feet eleven inches — 


high, with sound hands. and a scald bead, having very little hair upon 
‘dit, the top of his head -being.entively veld. Charles called himself 
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Pompey. A witness who had seen Charles on the boat, saw after- 
wards Pompey Spence whom Charles personated, and testified that 
they were very much alike in face, countenance and complexion; and 
that a person not knowing either boy, and not seeing them together, 
might easily mistake the one for the other. The officer who searched 
the boat for Charles at Glasgow, and heard a description ef him after- 
wards, on their passage to St. Louis examined him and compared him 
with the description in the license, and was satisfied that he was the 
person to whom the license had been granted. Onthe examination, 
Charles extended his right hand, ané made it appear as if he could not 
shut one of his fingers. Captain Eaton, near the mouth of the Missou- 
ri river, was informed by the cook of the boat, that he believed Charles 
was arunaway slave. This induced Eaton again to examaine Charles. 
The examination took place in the presence of the officer who searched 
the boat at Glasgow, and resulted in the conviction that Charles was the 
person he pretended to be. There were on board of the boat ten or 
twelve passengers from Glasgow and Fayette, some of whom knew 
Charles; but it does not appear that any inquiries respecting him were 
made of them, or that Eaton knew that they were acquainted with the 
slave. 

Fifty or a hundred persons were at the boat landing at Boonville, 
when Charles took passage. 

Charles was taken to St. Louis, and has never been heard of since. 
But for his having a scald head he was estimated to be worth $600. 
The scald did not affect his capacity for service, and might reduce his 
value fifty dollars; he was otherwise a very likely boy. 

Evidence was given of expenses incurred in seeking to find the boy. 

The declaration contained two counts. One charged the defendant 
with taking and carrying away the plaintiff’s slave, whereby he. was 
wholly lost to the plaintiff. ‘The other charged that the defendant took 
and carried away the slave, and converted him to his own use. 

The court instructed the jury at the instance of the plaintiff, that in 
order to entitle him to recover, it was not necessary that the defendant 
should have taken off the boy, knowing him to be a siave.. Nor is it 
sufficient to excuse the defendant from such liability, that he in good 
faith believed the boy to be afreeman, and used reasonable diligence to 
prevent imposition by the boy. 

That the jury may, if they think proper, give smart. money against 
the defendant, over and above all the damages actually sustained by the 
plaintiif. 

The totaeat asked instruc ions asserting a doctrine directly the 
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reverse of that contained in the first of the above instructions given at 
the-instance of the plaintiff, which were refused by the court. 

Thecourt then told the jury that the evidence disclosed mitigating 
cireumstances in the conduct of the defendant. 

The plaintiff obtained judgment for nine hundred dollars. 

At-the common law, in an action of trespass for enticing away a ser- 
vant, it was necessary to allege and prove a scienée7, that the person en- 
ticed away was a servant. In England, servants were of the same race and 
color as freemen, and all persons are supposed to be free. If, says Lord 
Coke,'a free man married a nei/, she thereby became free, and the lord 
had his action against the husband torecover her value. And albeit he 
didnot know her to be anez/, yet the action lieth against him; for he must 
take notice thereof at his peril, unless she be. out of the service of the 
Jord’and vagrant; and then if one not knowing her to be a nef, mar- 
rieth*her, some say that in that case no action lieth againt the husband. 
le Coke 426. A villuin in gross at the common law, says Littleton, 
could be conveyed only by deed ; the lord was considered as having a 
right to his services, and not that property in his person which he pos- 
sessed in otherthings. But this view of the subject has not been adopted 
by the slave States in this Union; for however the humanity of our laws 
may protect slaves from the cruelties of their masters, yet they are as 
strictly property as any other chattels. Trespass will not lie for animals 

Sevae naturae, for the reason that there is no property ip them; ‘but if 
one of those animals be reclaimed, and is afterwards destroyed by a 
trespasser, would it be any defence to the action to say that there was 
no knowledge that the plaintiff had property inthe animal? If a ferry- 
man sets a slave across the Mississippi, without the consent of his mas- 
ter, whereby he is lost, would it be any answer to an action of trespass 
to'say he-had good reasons to believe that the slave was a free man? 
Atortious act, though accidental, will be a cause of action. It is not 
necessary that’ it be-willful-and malicious. 1 Willis 577. In the case 
of ‘Ward vs: Weaver, Hob. 290, it was said that no man shall be excus- 
ed: of a*trespass except it may be judged utterly without Azs fault. It 
must appear that the act ‘was inevitable. Our ‘slaves would be very 
much impaired in value, if injuries to our property in them could go un- 
redressed, under théplea that those whe committed them were ignorant 
of the fact that they were slaves. Every negro asserting his right to 
freedom, is presumed a'slave, and it devolves on him to show his right 


t6'the condition which he’claims. It is true, slaves ‘have volition; they — 


may leave the service of their masters, and may impose themselveson 
thers for free mien, but itis necéssery for the security of the owners of 
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such property, that they who treat them as such should do it at their 
peril. The strict prohibition against trading with slaves without the 
written consent of their masters, and the great disproportion of the num- 
ber of free negroes to that of the slaves, lessen very much the seeming 
severity of this rule. 

In the case of Tyson vs. Ewing, 3 J. J. Mashall, the court says, slaves 
although protected in life and limb by the humanity of our laws, are 
nevertheless regarded as property in the strictest sense of the term. 
And as far as it respects the form of the action, we do not feel ourselves 
authorized to discriminate between them, and-any other kind of pro- 
perty. 

We have seen the recent case of Nelson vs. Whitmore, 1 Rich. S. 
Car. Rep., a case somewhat similar to this in its circumstances, being 
an action to recover the value of a slave who was a bright mulatto, 
freckled, and with hair somewhat reddish, and who, in the opinion of 
some, was white, but others thought him a mulatto; in that case it was 
held, that a knowledge of the fact that the boy was a slave, was neces- 
sary to be proved. That the idea of property was of the essence of a 
conversion, and that when there wasno appropriation of property, there 
could be no conversion. This doctrine, it was admitted, was derived 
from the common law, under which servants were of the same race and 
color as their masters. But we do not feel ourselves at liberty to make 
any discrimination between the property in our slaves, and any other 
chattels. . They who interfere with it to the prejudice of our rights, do 
it at their peril, otherwise there will be no security for it. 

We do not think that the instruction of the court in relation to smart 
money was correct. 

The jury should not have been told that they might give it, if they 
thought proper. Such damages can only be given when the cireum- 
stances of the case warrant it. The error, however, of this instruction 
was in some measure obviated by the subsequent charge, in which they 
were reminded of the mitigating circumstances of the defendant’s con- 
duct. As there were expenses incurred in endeavoring to recover the 
slave, and as his worth was estimated by some at $650, we do not think 
the excess of damages so great, as would warrant us in setting aside 
the verdict. We do not feel assured, all things considered, that such a 
course would ultimately prove an advantage to the defendant. There 
is nothing in this transaction which throws the least suspicion apon the 
‘purity of Captain Eaton’s conduct. ‘That some diligence was employéd 
by him, cannot be ‘denied; but that'a greater degree of diligence 
would in all probability have prevented the loss'to the ‘plaintiff, can- 
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dor. compels usto avow. We think that the hope of making his es- 
cape on the boat, manifestly induced the slave to runaway. The fa- 
cility of, escaping on the boats navigating our waters, will induce 
many. slaves to leave the service of their masters. Their ingenuity 
will be exerted to invent means of eluding the vigilance of captains, 
and many ways will be employed to get off unnoticed. One escape by 
such means, will. stimulate others tomake the attempt. The greater 
portion of our eastern frontier, being only separated by a navigable 
stream, from a non-slaveholding State, inhabited by many who are 
anxious, and. leaving no stone unturned to deprive us of our slaves; 
our interior being drained by large water courses, by means of which 
its commerce in steamboats is maintained with the city on our frontier, 
render it necessary. that the strictest diligence should be exacted from 
all. those navigating steamboats on our waters, in order to prevent the 
escape of our slaves. Our citizens, aware of the circumstances by 
which they are surrounded, will not weigh in golden scales the dama- 
ges that may result to the owners of slaves, from a relaxation of that 
degree of diligence which is necessary to secure them against losses. 
This determination they will carry with them in their jury rooms, and 
it is not for the courts to weaken or destroy the force of a determina- 
tion, necessary to protect a species of property which, whether for weal 
er for woe, has been entailed upon us by those who are now making the 
most clamor about it. 


Judge McBripr concurring, the judgment will be affirmed. 


Napron, Judge. 
I am in favor of sending this case back for a new trial, upon the 


ground that vindictive damages were given by the jury, when the cir- 


cumstances of the.case did not warrant it. The value. of the slave, 
when.in Vaughan’s possession, was about five hundred dollars, and: that 
value. must have been much diminished at the time he imposed himself 
upon Captain Eaton, by the fact that he was then a runaway, had stolen 
a horse, and was in possession of free papers which would very much 
facilitate his escape.. The verdict was for nine hundred dollars. It is 
conceded that Captain Eaton’ was imposed upon; that he was actuated 
by no improper motives; that he was guilty of no gross negligence, 
though he may not have used the utmost diligence. Upon what princi- 
ple.then, shall the jury be told that ¢f they think proper they may allow 
smart money? Neither justice nor sound policy requires the infliction 
of a punishment upon the defendant, unless his conduct has been such 
as to-deserve censure. 
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ALLISON vs. HUNTER. 


1. When a patent is issued, by an officer who has authority to issue it, the law presumes | 
that all the prerequisites necessary to its issuing have been complied with; and irregular- 
ities in the acts of the officer, cannot bé enquired into, except upon a direct application 
by the U.S. to vacate it. 


2. The receipt of a receiver is prima facie evidence that the law has been complied with. . It 
does not, however, stand upon the same footing with a patent, and it may be shewn by 
parol evidence to be void. 


3, Land to which A was entitled toa pre-emption right, could not be entered at private sale 
by B; and A having applied to prove his pre-emption right, and being prevented by the 
officer under the impression that the land was not subject to a pre-emption, an entry of 
the land by B while subject to the pre-emption of A is void, 


4, A pre-emption right need not be proved up, and a certificate thereof obtained, to enable 
the party to defend in an action of ejectment. 


ERROR to Pike Circuit Court. 


Carty Wetts, for Plaintiff. 


The plaintiff in error relies on the following points : 

Ist. The evidence offered was legal and relevant, and ought to have 
been given to the jury. Whether sufficient to prove the facts relied 
on, was for the jury, and not the court. 

2d. The facts sought to be prove: were sufficient to defeat .plain- 
tiff’s entry. See the late case of Hill vs. Groom. If the entry was 
fraudulent it was void; if the land was not subject to entry, it was void; 
if it was reserved from sale, the entry was void; if it was subject to 
entry, it was also subject to Watson’s pre-emption, which would pre- 
vail over the entry. 


W. M. Campsett, for Plaintiff. 


Allison has given evidence conducing to show that he has a good 
claim under the pre-emption law, and was in a situation to assail the 

itle of Hunter for fraud. 

The receiver’s receipt of Hunter, is only prima facie evidence of 
title, and may be avoided by proving that it was obtained by fraud, or 
was issued in violation of law. 

The evidence conduces to prove that Hunter was guilty of fraud, and 
suppression of the truth, when he took advantage of the absence of 
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Win. Wright, deceived Willis Green, and obtained the certificate of en- 
try, knowing it to be reserved from sale. 

The entry is: void, because it never did receive the assent of the 
register, express orimplied; but on the contrary, the pretended sale by 
Green was disapproved of, and'repudiated by Wright, so soon as it was 
known, to him, and was also disapproved by the commissioner of the 
land office so soon as he was informed of the facts of the case. No 
valid sale was made to Hunter, for the want of assent on the part of the 
proper officer. 

The sale was illegal, and improper, because the land had long been 
withheld from sale, and could not be properly entered at private sale, 
until it had been again offered at public sale. 

The commissioner of the general land office possesses authority to 
make rules, and to prescribe the manner in which entries should be made; 
also to decide whien sales shall be suspended, in order to prevent im- 
provident entries, and conflict of titles. 

It is the duty of the commissioner of land titles to suspend, and with- 
hold patents, and cancel entries when satisfied that they have been 
obtained by fraud, or unlawfully issued. 

The decision of the officers of the general Jand office, should not be 
disregarded by the courts of justice, without strong reasons therefor, 
because it is much easier for the courts to conform their decisions to 
thé established usages, and regular.and settled practice of the land of- 
fice, than for the land office department to conform its actions to the 
variant and conflicting decisions of all the courts of the United States, 
and of the courts of fifteen or sixteen States and Territories, that con- 
tain public land. 


‘The’ coricurrent opinions of Messrs. Wirt, Butler, Berrien, Taney, - 


Srawford, and Whitcomb, in relation to fraudulent and unlawful en- 
tries, and the powers and duties of the land officers in relation thereto, 
are entitled to high respect, not only as the opinions of ‘eminent law- 
yers, and profound jurists, but also because given officially, in conform- 
ity to law, to regulate the conduct of the ministerial officers, and to 
‘build up and establish a regular system for the disposal. of the public 
lands. 

If the land was a part of Dubreuil’s claim, then it was not subject to 
entry; and.even. if Dubreuil’s claim had been decided to be invalid, and 
‘the'same had‘again become public land, it would not be subject to pri- 
vate entry, until again offered at.public sale. 

». Jf Dubreuil’s claim was not valid, then the pre-emption claim of Wat- 
‘son, under which Allison claims, was sufficient to hold the land. 
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The pretended entry of Hunter was invalid, because Allison had a 
pre-emption thereon, and it had been previously withheld from sale. 

The. conveyanee from Dubreuil to Watson, of itself; constitutes a 
good equitable title in Watson, if the claim of Hunter be bad, and hav- 
ing such a title, he is ina position in which he may successfully assail 
the title of Hunter for fraud and illegality. 

In ejectment, a defendant may avoid a deed for fraud. 1 Marshall, 
425; 5 Littel, 186. 


Grover & Campsett, and Urie, Waicut, for Defendants. 


We insist that the judement of the circuit court ought to be affirmed. 
We shall endeavor to establish certain propositions of law and fact in 
the case, and by tle light of these, examine the evidence which the 
plaintiff in error contends was excluded by thie court. 

Ist. The acts of all public officers performed within the scope 
of their general authority, are prima facia valid ; and it is presumed, 
that all the requisite steps have been taken legally to consummate such 
acts. 

2nd. It follows from this, that if there be any preliminary named ‘in 
a statute to the performance of such act, which is deemed of sufficient 
importance to defeat the act if omitted, the burthen of showing such 
omission, is on the party seeking to aviod the act. 

3rd. Conceding the land was never offered at public sale, the entry 
is not necessarily void. In the exercise of a power conferred by stat- 
ute, it is not every omission to comply with the provisions of a statute, 
which will defeat the act of the officer. “Statutes are sometimes di- 
rectsry, and in such case, a breach of the condition works no forfeiture 
of the act done.” 1 Kent. Com. 465. Provisos in a statute, do not 
always amount to a condition. 2 Cow. & Hughes Dig. p. 1884, c. No. 
4. Where a statute directs an officer to do a thing in a specified time, 
without restraining him against doing it afterwards, the act constitutes 
no limitation on the power of doing it afterwards. 8 Mass. 230. The 
essential requisites of a statute must be complied with, or an act done 
under it will be void: otherwise, where the statute is directory. 5 Hill, 
16. Thus, statutes prescribing the manner of proceeding in the col- 
lection of debts, as that slaves shall not be seized, and sold under exe- 
cution, until the remaining personal estate is exhausted; that real es- 
tate shall not be sold until all the personal estate is exhausted; that 
property neither real nor personal, shall be sold until duly advertised, 


SUPREME. COURT OF MISSOURI, 





Allison vs. Hunter. 





haye been considered as merely directory in these particulars, and offi- 
cia] acts done in contrayention of these provisions held valid in favor 
of innocent purchasers. 3 Bibb, 216, 202, 618; 1 Blackf. 212; Qnd 
Blackf.. 295; 8 Cow. R. 282; 13 Ibid. 11, cited in 4th Kent. Com. 6 ed 
note a, page 430; 1 Mo. R. 543; 2 Bibb. R. 401; 3 Marsh. 282, 619; 2 
J. J. Marsh. 36, 68. There is a distinction between a sale without au- 
thority, and one, where there is an authority not strictly pursued. “A 
purchaser is not bound, or otherwise affected by the irregular acts of 
an officer; when he has no notice of the irregularity, and does not con- 
nive at, or participate in the same. 1 Bibb, R. 155; 1 Jdun. R.95. 3 
J. J..Marsh. 439 ; 4 Mun. R. 465,°474. 

‘It is believed and insisted, that the case at bar falls within the bear- 
ing of-the cases, and principles cited ; and that at most, the requisitions 
ofithe acts of Congress, with reference to an offer at public sale before 
@ private.entry, are mere prudential directions to the officers of the 
Jand department, which may. devolve a personal responsibility upon 
them, but never were intended to create a precedent: condition, toa 
valid disposition of a tract at private entry: The defendant will en- 
deavor to sliow that this-conclusion is inevitable from a general view of 
the legislation on this subject. See Land Laws, Instructions and Opin- 
ions, part 1, act of Congress, May 18th, 1796, p.50; March 2, 1799, p. 
61, March 1, 1800, p. 65; May 10, 1800, p. 72; March 3; 1803, p. 97; 
March #, 1803, p. 100; March 26, 1804, p. 107; April 21, 1806, p. 142; 
Feb’y 21, 1806, p. 130; March 3, 1807, p. 161; Feb’y 29, 1808, .p. 163; 
Mazch 31, 1808, p: 166; June 15, 1809, p. 172; April 30, 1810, p. 176; 
Feb’y 15, 1811,.p. 184; March 3, 1811, p. 192-4; April 26, 1816, p- 
273;. April 27, 1816, p. 277; April 29, 1816, p. 279; March 3, 1817, p. 
288; Feb’y 17, 1818, p. 294; March 18, 1818, p. 297; April 20, 1818, p. 
306; March 3, 1819, p. 315; March 3, 1819, p. 318; April 24, 1820, p. 
324; March 3, 1823, p. 364; March 3, 1823, p. 370-371; May 26, 1824, 
pi 384; May 26, 1824, p: 393; Feb’y 19, 1831, p. 481; June 26, 1832, 
p» 501; July 10, 1832, p. 508; March 2, 1833, p. 516; June 26, 1834, p. 
628-9; July 7, 1838, p..581 and 579. 

~Ath.. That if.it-were otherwise competent to show the fact, that the 
land had never been offered at public sale, oral testimony ought not to 
have been received in the case; all the considerations of public policy and 


convenience forbid such a construction of the law, as would have the’ 
effect of suspending every land title in the country, prior to the ema- — 


nation of a patent upon so unsubstantial.afoundation. That it has been 
repudiated in like eases; see 1 Harr. & McH. p, 187;1 Harr & Jobn., 
349; 2 Har: & John. 132; 4 Har. & McH. 420;.6 Mo. Rep. 106... This 
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court declare the incompetency of such proof. In the case of Craig vs. 
Preston. Lit. Sel. C., 141, the supreme court of Kentucky declare, that 
such a construction of a law of Virginia ought not to be made, as would 
allow the introduction of parol evidence, to show that.a land warrant 
did not issue in conformity to law. 

5th. The power of cancelling an entry with the register and receiv- 
er, has never been conferred upon the commissioner of the general land 
office. 5 Mo. R. 355; 9 Ib. 190-1. The cancelment of Hunter’s cer- 
tificate, therefore, if in fact it has been done, was a lawless act, which 
the cireuit court properly disregarded. 

6th. Should we grant the power of the commissioner to cancel by 
his arbitrary will, without notice, without a jury, without evidence, in 
the absence of the party, and without any right of appeal to any other 
tribunal; the best evidence of such cancelment was not offered to the 
circuit court, and the mere letters of the commissioner were properly 
rejected. If the cancelment was evidenced by a record of his office, 
he should have -certified it under his official seal. See Public Land 
Laws, Instructions, and Opinions, part 1, p. 212. If it were a matter 


én pais, Hunter had the right that he should be sworn and cross-exam- 


ined ; in no-event could his letters, or the letters of other persons, an 
almost countless number-of which were offered to the court, be received 
as legal evidence in the case. 5 Wheat. 293. 

7th. The confirmation to Antoine Dubreuil of 10,000 arpents, by the 
act of July 4th, 1836, was not in itself, evidence of anything against 
Hunter’s title; there was no evidence offered to the court that the claim 
was filed with the proper officer earlier than the 13th Nov. 1811, con- 
sequently it was not reserved from sale by the act of Congress March 
3, 1811. If it was protected by the act of Congress May 26, 1824, and 
the acts in continuance thereof, the neglect of the claimant to accept 
the benefit of said acts, and the expiration of his privilege under them 
on the 26th of May, 1829, again created a bar which was in full force 
on the Lith July, 1831, when:Hunter entered it. The act July 9th, 1832, 
could not divest the right which Hunter had acquired, even if it em- 
braced Duabreuil’s claim, which is denied, since it was not filed in time. 
Stoddard and Chambers, 2 Howard S. C. R. 313; 8 Mo. R. 88; 6 Mo. 
R..10. 

Such being the condition of Dubreuil’s confirmation, it was properly 
treated as a nullity by the circuit court ; it was noteven pretended that 
it was filed in time to be embraced either by the act of March 3, 1811, 
or the act-of July 9, 1832. -After the rejection of the supposed confirm- 
ation, the offer of Dubreuil’s title bond, or even his deed, without any 
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explanation, would have been properly rejected. Hart vs. Rector, 7 
Mo. R. 531. 

8th. The certificate of N. P. Taylor, register of the land office at St. 
Louis, was offered in evidence for the purpose of showing that in 1818, 
the claim of Dubreuil was certified to his office for some purpose by 
Frederick Bates, recorder of land titles. If this certificate was évi- 
dence at all, it was but secondary evidence ; and no ground-work being 
laid for its introduction, it ought to have been excluded from the jury 

The fact that the claim was on file in Bates’ office in 1818, certainly. 
did not even tend to prove that it was there prior to the Ist July, 1808, 
the last day on which it could be filed. The evidence ofa filing should 
have come from the recorder’s office, and nothing but a certified, or 
sworn copy of the certificate of filing, was sufficient, while presump- 
tion of its existence remained. In 3 Philips, p. 1065, note 720, it is 
stated that a copy of a copy isnot evidence. This is a copy of a mere 
abstract. 

9th. Oral testimony of the supposed right of pre-emption in Watson, 
was in the manner it was offered, properly rejected. 

“Secondary evidence cannot be given, until all reasonable means of 
procuring the primary evidence are exhausted.”? 1 Philips’ Ev. 454. 
The loss or destruction of documentary evidence, is always a pre-re- 
quisite to be established to the satisfaction of the court, before any 
proof of the existence, or contents of the document is permitted to go to 
the jury.”” 16 John. R, 8Mo. R. 116. ‘The proper depository must be 
diligently and thoroughly searched.”? ‘When the last instrument has 
been traced into the handsof an incividual, he must be subpenaed.” 
“That he said he could not find it, is not sufficient.”” ‘He must have 
searched for it, in such place as it might reasonably be expected to be 
found; and must himself be called to prove the search, and that it was 
ineffectual.” If the person is dead, a similar inquiry and search 
' must be made among those who succeeded to his papers, or might oth- 
erwise be supposed to have come to possession of the last document. 
1. Philips’ Ev. 456; 6 T. R. 236; 3 Ib. 1223. It was the duty of the 
court to determine, whether there was sufficient evidence of the loss, 
or destruction of the record of Watson’s pre-emption right; it will 
appear that the evidence on this point was wholly unsatisfactory, and 
the court committed no error in refusing to let the matter offered, go to 
the jury. 

10th. The testimony on the subject of the pre-emption right of Wat- 
son, was properly excluded on other grounds. The act of May 29, 
1830, expired in one year from its date, and with it, as we contend, the 
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rights of Watson. See Public Land L., Instructions and Opinions, p. 
1. p. 474. It is not pretended, that any proof was filed until the 21st 
Sept. 1832. The plaintiff in error seeks to remove this objection by 
oral testimony, that had the officers of the United States done what he 
conceives to have been their duty, he could have produced evidence 
of a right derived from the law. In other words, his title is based, not 
on what the United States have done, but what they should have done. 
This court has always refused upon the soundest considerations, to re- 
cognize such doctrine. 9 Mo. R. p. 185. Again. The act of congress 
May 29th 1840, contemplates that payment should be made on filing 
proof under it, and on failure, the right was forfeited. See Pub. Land 
L., In. & Op., P. 2, p. 547; Ib. 559-555-6; and here again this court 
will be called upon by the plaintiff i in error, to decide val enforce what 
would have been the right of Watson, had the register and receiver 
done their duty. See 13 Peters, p. 515; See act Congress, July 2nd, 
1836. Again. If it waslegally competent for the register and receiv- 
er, on the 21st Sept. 1832, to allow the right of pre-emption claimed 
by Watson, in virtue of the act 29th May, 1830, and after the expiration 
of that act, it could only have been upon strict compliance with its 
provisions; a tender of payment, at the filing of his proof, was abso- 
lutely necessary; for the want of this his right became forfeited. 

Lastly. Watson forfeited his right, by selling his right in violation of 
the provisions of the Statute, and removing out of the State prior to 
paying, or offering to pay for the land. 2 Public Land Laws, Ins. & 
Opins. p. 117, No. 77. The defendant denies the legal validity of this 
instruction, in attempting to extend the provisions of the law beyond 
the time fixedin it. Butif they were legal, the right was not saved 
under them. 

lith. Allison having shown to the court no legal evidence of an out- 
standing titlein any one, it must be presumed that no such title exists, 
and that he can'oppose nothing but a mere naked possession to the plain- 
tiff’s title. Will he be permitted in this state of the case to assail the 
plaintiff’s entry for fraud? We think not. 6 Mo. R. p. 106. He could 
not do so, even if he had entered the land. See 1S. C. R. 156; 3 Ib. 
99. This court have decided, in 9 Mo. R. 182, that after patent has 
issued, they will decree the legal title out of the patentee, in favor of 
him who holds the superior equitable title; but that they will not decree 
the mere equity. The reasons of that case appear to apply with equal 
force to an action at law, where there are conflicting entries, and urge 
us to the conclusion, that in such case.the oldest entry should prevail 
till the patentissues. 18S. Car. R. 160. But however this may be, it 
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taken advantage of by a third person. But while we say this, we do 
not maintain that a settler on the public lands can be expelled without 
authority of law. It is not sufficient that he who would turn another 
out of his home, should only produce a written formula. A certifi- 
cate of entry, which has a mere physical existence, is no more than 
a blank page of tle Alcoran, unless it is warranted by law. Unless the 
officer has authorty to give it, it may be shown to be a nullity whenever 
it is set up to affect the rights of any one. A receiver’s receipt does 
not stand upon the same footing with a patent. A patent confers 
a perfect legal title. When a party is in under it, no higher title can 
emanate from the government to disturb him. A receipt is an authority 
to demand a patent; it is strictly scrutinized, and if not warranted by 
law, it is disregarded, and not suffered to be made the foundation of 
a legal title. If a certificate is cancelled by the commissioner of the 
general land office, his judgment is not conclusive on this court in a 
contest between titles like those now before us; but when we find his 
act warranted by law, why endeavor to thwart it? Why put one into 
possession of land at the expense of another, when it is apparent that no 
title will ever be conferred on him, and when we can see that it is right 
it should be so? 5 Black. 55. 

It is of importance that some contro! should be retained by our courts 
over the conduct of tle land officers. It would be unwise to proclaim 
from this tribunal that they may act as they please towards the settlers 
on the public lands, and that courts will give full scope and effect to 
their lawless designs. Such a principle would encourage them to op- 
pression. The consciousness that their acts could not be made bare, 
and their motives exposed in a court of justice, might incline them to 
listen to the entreaties of a speculator, who would expel a poor man 
from his home, and rob him of the sweat of his brow. It is useless to 
say that such conduct would meet with its deserts from the federal gov- 
ernment. That government is too remote, and approached with too 
much difficulty by the great mass of those who would suffer by the mis- 
conduct of the land officers, to be looked to for protection; and more- 
over, the settlers. having been expelled from their possessions, would 
deem it preferable to go and seek other homes, than to be spending their 
scanty means in litigation. 

Can the validity of this certificate comport with the existence of the 
pre-emption right of Watson? for, as evidence was offered to prove 
that Watson, at the time of Hunter’s entry, was entitled to a pre-emp- 
tion under the act of 29th May, 1830, it must be assumed for the pur- 
poses of this argument that such was the fact. Then, according to the 
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settled construction of that law by the officers of the general govern- 
ment, and the courts of the western country, that entry was invalid ; 
Mosier vs. Smith, 5 Black. 55; Isaacs vs. Steele, 3 Scam. 101. But it 
is said that the pre-emption right, not having been proved up before the 
expiration of the law, and a certificate thereof obtained, no right can 
now be asserted under its provisions. Let it be remembered that an 
offer was made to prove the pre-emption in time, but the claimant was 
not allowed to do so, because the land was reserved. Now if Hunter 
could enter, it is clear that Watson was entitled to a pre-emption. Even 
if the land was not subject to private entry, yet Watson held a pre- 
emption on it, when it was ascertained that it was not a private claim. 
Hunter has entered the land, and his title can only be supported by the 
assertion of a state of facts which show that, at the time of his entry, 
Watson was entitled to the land. If Watson was prevented during the 
existence of the law, from proving his pre-emption, his inability to do 
so, could have no effect in giving validity to an act which could not 
legally be performed. The injustice of the officers, in refusing him 
permission to prove his right, cannot give efficacy to the void entry of 
Hunter. Watson never abandoned his right; he did all he could to 
perfect it, but was prevented by those who afterwards illegally permit- 
ted Hunter’s entry. It may be said that a pre-emption right can only 
be evidenced by the certificate of the register and receiver, and there 
being no such evidence here, its existeuce is not legally shown. Our 
statute gives a right to maintain an action of ejectment on a pre-emp- 
tion right. Of course, then, a pre-emption right will defend an eject- 
ment against one not having a better right. Itis well settled that the 
pre-emption act of 29th May,{1830, gave a right of pre-emption to lands 
subject to private entry, and that act continued in force one year, du- 
ring the whole of which pre-emptors might prove their claims. 

If a pre-emption alone, without any other evidence than the facts ne- 
cessary to confer it, could not be set up as a defence against a certifi- 
cate of entry, the benefits of the law would be entirely lost to those 
who settled on the lands subject to private sale; and a statute that was 
designed to give the poor, whose means had been exhausted in coming to 
the country, a little indulgence to enable them to pay for their homes, 
would be rendered a dead letter. If the entry can prevail over a pre- 
emption, unless shown to exist by a certificate of the register and re- 
ceiver, then every pre-emptor would be compelled to prove his claim 
immediately in order to defend himself, or otherwise lose it; and thus 
a construction is put upon the law which takes away every advantage 
proffered by it. The idea of a statute being a title paper, is not novel 
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in our jurisprudence. Many persons in this State hold their lands by 
act of Congress alone. ‘The claimants under the act of 13th June, 
1812, required to prove their titles to their lots, rest on the statute, and 
show the existence of those facts which are necessary to bring them 
within its provisions. So of those claiming under the act of confirma- 
tion of the 29th April, 1816. Ifthe pre-emptor is prevented by the offi- 
cers of government, or other causes beyond his control, from proving 
his claim during the existence of the act by which it is conferred, and 
clearly manifests a determination not to abandon by declaring a private 
sale, made under such circumstances, void, we do justice between the 
parties and conform our course to that which will be pursued by these 
in whose hand is the final disposition of the public lands. What mea- 
sure of justice or policy can be subserved in lending our assistance to 
this plaintiff, whose title paper has been cancelled by the government, 
and wh» is assured he never will receive a title against one who is in 
possession, and whose claims are more meritorious? 
Judge McBrive concurring, the judgment is reversed. 


Napron, J., dissenting. 


Hunter brought an action of ejectment against Allison in the circuit 
court of Pike county. Upon the trial, Hunter produced in evidence a 
receipt !rom the receiver of the land office at Palmyra, for the purchase 
money of the land in controversy, and proved the defendant Hunter in 
possession of the land. 

The defendant then offered evidence, both oral and documentary, to 
prove: 

1. That the land was reserved from sale. 

2. That at the time of the plaintiff ’s entry, the land in controversy 
had never been offered at public sale, and consequently was not liable 
to private entry. 

3. That the land in controversy was within the limits of the claim of 
Antoine Dubreuil, confirmed by act of Congress of 4th J uly, 1836, and 
that defendant derived title from Dubreuil. 

4. That one Elihu Watson had a pre-emption right on the land, under 
the act of 29th May, 1830, and that said right had been conveyed by 
deed to said defendant; and 

5. That said entry was fraudulent and illegal. 

This proof was all rejected by the circuit court, but from the docu- 
ments, and testimony of witnesses preserved by the bill of exceptions, 
the facts appear to have been as follows: 
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On the 11th of July, 1831, Hunter, the plaintiff, entered the east half 
of the S. E. qr. of S. 8, town. 58, R. 1. The register of the land office 
was absent at the time, but had left blank applications, witi his si na- 
ture to them, in charge of the receiver, so as to enable the business of 
the office to be transacted in his absence. The register was a witness 
on the trial, and testified that Hunter, or his agent, had applied to him 
to enter the land, but that he had informed him it could not be entered, 
because of a private claim indicated on the maps in his office by feint 
pencil marks. The register states that, had he been present, he would 
not have permitted the entry; but he had gone to St. Louis on business, 
and was absent some ten days. 

Elihu Watson had settled on this land in 1823. In December, 1830, 
he applied to the land officers for permission to prove up his pre-emp- 
tion, under the act of May 29, 1830, but was refused, because of its 
being within the claim of Dubreuil, and consequently not subject to 
pre-emption. In September, 1832, the commissioner of the general 
land office, directed the register and receiver to take the proof of Wat- 
son’s pre-emption, nunc pro tunc, and it was accordingly done, but not 
left on the files of the office. Watson, in 1835, sold his pre-emption 
right to the defendant Allison, and subsequently left the State. There 
was no proof offered of any title to Watson, either by certificate or 
patent, emanating from the United States. 

On the 4th July, 1836, the claim of Antoine Dubreuil was confirmed 
by act of Congress. The 2d section of that act provided, “that if it 
shall be found that any tract or tracts confirmed as aforesaid, or any 
part thereof, had previously been located by any other person or per- 
sons under any law of the United States, or had been surveyed and sold 
by the United States, this act shall confer no title in opposition to the 
rights acquired by such location or purchase.” 

The defendant also claimed to have a derived title from Dubreuil. 

It did not appear from the proof actually offered on the trial, whether 
this claim of Dubreuil was one of those which had been duly filed with 
the recorder, so as to be within the reservation of the act of Congress 
of 1811. But I assume that it was so filed, from the fact that the claim 
was acted on by tie first board of commissioners. 

There are three principal points arising in this case, all of which 
have been fully discussed at the bar, and each of which I propose to 
notice very briefly, to-wit: 

First. The claim of Dubreuil, 

Second, The pre-emption right of Watson, and 


Third. The title of Hunter by his entry of 11th July, 1831. 
48 
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1. On the 18th January, 1834, the commissioner of the general land 
office communicated to Congress the reports of the boards of commis- 
sioners, made under the act of 9th July, 1832, and the act of 2d March, 
1833, and the action of Congress on these reports resulted in the act 
of July 4, 1836, confirming most of the claims, in favor of which the 
commissioners had reported. 

In the report of the board, made on the 27th Nov., 1833,( Ex. Doc. 
24th Cong., vol. 3, doc. 50,) the following statement and suggestions 
are made by the commissioners: 

“ Upon the subject of conflicting claims, we have been unable to as- 
certain to what extent they exist, &c., &c. We are of opinion, howev- 
er, that they exist to a considerable degree. There are numerous cases 
of lands lying within these French and Spanish claims, belonging to 
individuals whose right or claim originated under the government of the 
United States; some depend upon purchases; some upon the law al- 
lowing pre-emption ; some others upon New Madrid locations; and 
some again upon settlement rights which have been confirmed. Most 
of these persons have been for a long time settled on their lands. Their 
claims being of a bona fide character, derived from the government of 
the United States; they went on to improve their lands, making for 
themselves and families comfortable homes, without any belief that they 
ever would be interrupted in their possessions. Should the claims re- 
ported by the board be confirmed by Congress, in whole or in part, 
Congress will, in their wisdom, no doubt, notice the suggestion here 
made, and carve out such a course as will quiet the uneasiness and anxi- 
ety which are felt, by doing everything which even the most scrupulous 
demands of justice could require.” 

It was, doubtless, in conformity to these suggestions that the second 
section of the act of July 4, 1836, was framed, by which the rights of 
those who had located or purchased the confirmed claims, or any part 
thereof, by virtue of any law of the United States, were left unaffected 
by the act. 

In the case of Stoddard vs. Chambers, 2 Howard. 284, the Supreme 
Court of the United States, have held New Madrid locations not to be 
within the protection of the second section, unless located or patented 
during the interval in 1830 and ’31, when the reservation by the act of 
1811, did not operate. This opinion was based upon the principle that 
New Madrid locations placed upon lands reserved by act of Congress, 
were mere nullities—not voidable, but absolutely void. This court in 
the case of Sarpy vs. Papin, gave a different constructien to that 
portion of the second section which relates to sales, relying on the be- 








—_—_— 


lief 
tua 
sale 
the 
box 
fea 











JANUARY TERM, 1846. 





Allison vs. Hunter. 





lief that the act was not designed to give any title, in opposition to ac- 
tual bona fide sales by the government, or its officers, whether those 
sales were authorized by law or not. When we consider the fact that 
these Spanish claims had been repeatedly rejected by the various 
boards of commissioners and public officers to whom they had been re- 
feared by the government from 1805 up to 1832, as utterly destitute of any 
merit; that they had been barred from time to time by various acts of 
Congress until revived by the act of 1824, and afterwards by the acts of 
1832 and 1833; that the action of the officers of government in relation 
to these claims, had been exceedingly contradictory and inconsistent; at 
times allowing locations and sales; at other times refusing them, ac- 
cording to the caprice of the officer, or of the department to which he 
belonged; and that in point of fact, hundreds of sales and locations had 
been made within the limits of these claims, the purchase money of 
which was in the coffers of the government; and that these innocent 
purchasers, unsuspicious of danger, and lulled into security by the ac- 
tion of the government, had settled on the lands so purchased,i.. | ood 
faith, and made extensive and valuable improvements. When we look 
at these facts, notorious here, and communicated by the commissioners 
to Congress, is it unreasonable to suppose that Congress, in passing the 
second section of the act of 1836, designed something more than a 
mere mockery of protection? It the sales and locations were made in 
accordance with law, the purcuasers needed no protection. Congress 
could not deprive them of title. What motive could have operated on 
Congress to protect those purchasers who happened to make their en- 
tries, or get their patents, between the 26th May, 1830, and the 9th 
July, 1832, and leave those who had located or purchased from 1818 up 
to 1836, unprotected ? There was no particular merit in the entries and 
locations made at this interval, except that it so nappened, probably 
without the knowledge of the officers or purchasers, that the reserva- 
tion of the act of 1811, was at this period inoperative. 

The decision of the Supreme Court of the United States zn terms ex- 
tends only to New Madrid locations ; whether the same doctrine will 
be applied to entries at the land offices, docs not appear. The entry 
of Hunter was made on the 11th July, 1831. At this time the land was 
not reserved from sale, and therefore the rule in Stoddard vs. Cham- 
bers, protects this entry from any title acquired by virtue of the act of 
Ath July, 1836. So far, then, as the Dubreuil claim is concerned, I see 
no ground of objection to its exclusion by the circuit court. 

2. The pre-emption right of Watson, if it had been proved and al- 
lowed in time, I should consider a sufficient title for the defence of this 
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action. It may be further admitted that if the officers had permitted 
the proof of this pre-emption to have been taken subsequently to the 


expiration of the act of 1530, and the pre-emption right had assumed a’ 


tangible shape, either by entry or patent, it would have avoided the 
entry of Hiunter. But an entry of land subject to pre-emption, is not 
void; it is merely voidable. The pre-emptor may never claim his pre- 
emption, and in that event the title of the purchaser has never been 
questioned. This was the uniform construction given by the land de- 
partment to the pre-emption law of 1830. The government has not 
allowed Watson’s pre-emption; it has not permitted him to enter the 
land or given him any evidence of title. It does not appear that his 
rights ever will be recognized; they have, in fact, been forfeited by 
reason of the sale to Allison. 

In an action of ejectment, such a title resting on an abandoned and 
forfeited equity, constitutes no solid foundation upon which to base a 
defence. 

3. The defendant offered to show the illegality of Hunter’s entry, 
first, by proving that the land had never been offered at public sale, 
and therefore was not subject to private entry; and second, by showing 
fraud. 

Whether the register and receiver at Palmyra, ever complied with 
their duty in offering this land at public sale, before they permitted it 
to be purchased by private entries, is, in my opinion, a matter of no 
consequence whatever. It is a regulation of the department, and, un- 
questionably, a very wise and salutary one, conducing to the interest 
of the purchasers, as well as of the proprietor, that reserved lands when 
brought into market shall first be offered at public sale, before private 
entries are permitted. But even if this were a regulation by act of 
congress, and not resting on the mere usage of the agents of govern- 
ment, it would be only directory, and the validity of a sale would not 
be questioned, though made in contravention of the regulation. It 
would produce a fearful instability in the land titles of this State, if the 
customary evidences of such title, the certiticate of entry or the patent, 
could be successfully defeated, by showing tat the agents of govern- 
ment who superintend these sales, have neglected to perform all the 
duties which the law prescribes. Had it been contemplated that a com- 
pliance with this regulation should be considered as an essential pre- 
requisite to the emanation of.a valid title, it is remarkable that congress 
has not provided any means by which the fact can be ascertained. 
There isnothing in the records of the register’s office, nothing in the 
records of the department at Washington, by which the fact can be as- 
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certained whether this land had ever been put up at public sale or not. 
Indeed we have on tlie record a voluminous correspondence between 
the heads of department and subordinate officers, from which an unsuc- 
cessful inquiry seems to have been instituted to ascertain this fact. It 
does appear, however, from a statement filed in the surveyor general’s 
office, that entries upon this land, which is said to have been reserved 
and never offered for sale, were in fact made during nearly every year 
Srom the year 1818 up to the year 1844, amounting in all to jifiy-eight 
entries. Twenty of these entries have been patented. Vine of them 
were made in the year 1831, one of which was on the 4th July of that 
year, and another on the Ist day of August, and a third and fourth on 
the 24th and 29th June. In short, entries were made in the months of 
April, May, June, July, August and December, 1831, and the entries 
made in the months of April and June are marked patented. Yet it is 
said that this land never was offered for sale, and the register, who was 
a witness in the case, is unable to give any satisfactory information on 
this subject, but says that had he been at the office on the 11th July, 
1831, Hunter should not have been permitted to make his entry. En- 
tries were permitted on the 24th, 25th and 29th June, and the 4th July 
and Ist August, 1831. The register might have refused to permit 
Hunter’s entry on the ground of Watson’s pre-emption, and very pro- 
perly; but I see no reason for the refusal arising from the reservation of 
the land, or the failure to make public advertisement, which would not 
apply to all the other entries which appear to have been permitted du- 
ring that year. 

The defendant also offered to prove that Hunter’s entry was fraudu- 
lent. That fraud vitiates the most solemn contracts, has become a 
maxim of the law; but it is difficult to conceive of any fraud which 
could affect the character of this transaction. If the sale was legal, 
it matters not how fraudulent may have been the motives or conduct of 
either tle officers or purchaser. The fraud attempted to be proved in 
this case, was that Hunter took advantage of the register’s absence, 
who had previously rejected his application, to make the entry. If the 
rights of any one else had been affected by this transaction, the person 
prejudiced might complain, but the pre-emptor, Watson, it seems, had 
met with the same fate as Hunter, and never succeeded in getting any 
title. His interests, if he has any now, are not in a shape to be availa- 
ble in his action. 

The judment of the circuit court was, in my opinion, correct. 
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P. & J. POWELL vs. ADAMS. 


1. In an action upon an assigned note, it is only necessary for the plaintiff to offer prima 
facie evidence of the assignment, to entitle him to read the assignment in evidence to 
the jury. 


2. Proof that the maker had admitted the assignment, is sufficient evidence to authorize the 
plaintiff to read the assignment in evidence. 


ERROR to Platte Circuit Court. 


S-ort, J., delivered the opinion of the court. 


This was a suit by petition and summons, against Adams, on a pro- 
missory note given to Benjamin Gragg, and by him assigned to P. &. J. 
Powell, who were plaintiffs below, and plaintiffs in error in this court. 
The plea was nil debit, on which issue was joined. 

On the tria!, the plaintiffs offered to read the note in evidence, after 
giving the following evidence of the assignment. A witness showed 
the note to the defendant, who admitted the assignment of Gragg, and 
on being required to state the language used by Adams, said he had 
frequently conversed with the defendant in relation to the note, prior 
to the time when it was shown to him, and he believed, before he re- 
ceived the note. That from the conversation, the first impression re- 
ceived was that Gragg was a joint obligor with Adams. When the 
note was shown to Adams, the witness asserted that he had given it to 
Gragg, and that Gragg had assigned it to the plaintiffs. Adams replied 
that was the way it was executed. Adams had the note in his hands, 
and examined both face and back, and the credits endorsed on the 
back, and said he would pay it. Nothing was said by defendant about 
the hand-writing of Gragg. The court refused to permit the note to 
be read in evidence, to which an exception was taken; the plaintiffs 
thereupon submitted to a non-suit, and afterwards moved to set it aside, 
which being overruled, they have brought the cause to this court. 

When a question as to the existence or loss of a written instrument 
incidentally arises in the progress of a trial, as for instance on the ap- 
plication of a party to be permitted to give parol evidence of the con- 
tents of such instrument, the court, and not the jury, pass on the fact 
of loss. But f the question is involved in the issue of a cause upon 
the merits, it is a matter for the jury to settle. Harris vs. Wilson, 7 
Wend. 57. So, it is said, that if the genuiness of a deed is the fact in 
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question, the priliminary proof of its execution given before the judge, 
does not relieve the party offering it, from the necessity of. proving it 
to the jury: the judge only decides whether there is prima facie, any 
reason for sending it a‘ all to the jury. If, however, the question of 
fact in any preliminary inquiry, such, for instance, as the proof of an 
instrument, is decided by the judge, and the same question of fact af- 
terwards recurs in the course of the trial upon the merits, the jury are 
not precluded by the decision of the judge, but may, if they are satis- 
fied upon the evidence, find the fact the other way. Greenleaf, 58, 472. 
Ross vs. Gold, 6 Greenleaf. Cummissioners of Berks county vs. Ross, 3 
Bin. 639. It results from these princples, which are unquestionably 
sound, that the assignment of the note being the matter in issue, it was 
only necessary to produce prima facie evidence of the fact te the judge 
who would then let the jury pass upon it, and determine whether it 
was sufficient to establish its existence. We think the evidence given 
was amply sufficient to have induced the court to submit the fact of the 
assignment to the jury. 

The other Judges concuriing, the judgment will be reversed and the 
cause remanded. 





EDGAR vs. McCUTCHEN. 


The case of Hanna vs. Adams, 3 Mo. R. 160, overruled. 


In an action of slander, the meaning of the word “fuck”? need not be averred. Although 
lexicographers may be too molest to give its definition, it is nevertheless an English word, 
the meaning of which is well understood. 


APPEAL from Washington Circuit Court. 


Scort, J., delivered the opinion of the court. 


. 


McCutchen sued Edgar for slander. The slanderous charge was 
carnal knowledge of a mare, and the word “fuck” was used to convey 
the imputation. After a verdict for the plairtiff, a motion made in ar- 
rest of judgment, for the reason that the word used to convey the slan- 
der, was unknown to the English language, and was not understood by 
those to whom it was spoken; and the case of Hanna vs. Adams, 3 Mo. 
Rep. 222, amongst others, was cited. The motion was overruled, and 
Edgar appealed. 
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Per curiam. Because the modesty of our lexicograpers restrains 
them from publishing obscene words, or from giving the obscene signi- 
fication to words that may be used without conveying any obscenity, it 
does not follow that they are not English words, and not understood by 
those who hear them; or that chaste words may not be applied so as to 
be understood in an obscene sense by every one who hears them. 

All the Judges concurring, the judgment is affirmed. 





EX-PARTE CAIN. 


Under the act of 27th February, 1843, supplementary to act concerning costs of same date, a 
prosecutor is not liable for costs in any capital case, or in any case punishable by impri- 
sonment in the penitentiary alone. 


rPEAL from Franklin Circuit Court. 


Napton, J., delivered the opinion of the court. 


This was a petition to the circuit court of Franklin county, for a writ 
of prohibition against two justices of the peace, who had entered up 
judgment against the petitioner for the costs of a criminal prosecution 
which he had instituted before said justices. 

The circuit court caused a conditional rule to be entered, requiring 
the justices to appear and show cause why the judgment for costs 
against the said Cain should not be set aside, &c. Upon the return day 
of the rule, the justices appeared and showed cause, and the rule was 
discharged, and costs adjudged against the petitioner. 

It appeared from the docket of the justices, that Cain made affidavit 
before them, charging one Watts with hog stealing; that a warrant to 
arrest the said Watts was thereupon issued; that said Watts was arrest- 
ed, examined and discharged, the justices making upon their docket 
the following entry: ‘The court consider that the charge is not sus- 
tained by the plaintiff, and that it is a malicious prosecution ; therefore 
judgment is rendered against Jesse Cain, prosecutor, for the sum of — 
dollars, &c., for costs.” 

The circuit court being of opinion that judgment against Cain for the 
costs was properly rendered, the petitioner excepted, and brings the 
cause here by appeal. , 
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By the 13th section of the act of Feb’y 27th, 1843, it is provided, 
that “in all prosecutions before a justice for a criminal offence, where 
the justice discharges the accused for want of sufficient proof, the jus- 
tice, if he believes there was no good cause for the prosecution, shall 
enter judgment for the costs against the prosecutor.” 

By a supplemental act, passed on the same day, it is provided, that 
the act above referred to, shall not be construed so as to make the in- 
former in any capital case, or any case punishable by imprisonment in 
the penitentiary alone, liable for the costs. Sess. Acts 43, p. 35. 

Hog stealing is declared grand larceny by our statute, and punished 
only by imprisonment in the penitentiary. 

The judgment of the circuit court ‘is therefore reversed, and the cause 
remanded. 





VAUGHN vs. LYNN. 


Where a parol agreement has been entered into between A and B, and A subsequently takes 
* from B a higher security, the law presumes the parol contract to be merged. 


APPEAL from Benton Circuit Court. 


NaproN, J., delivered the opinion of the court. 


This was an action of assumpsit brought by Vaughn against Lynn, 
upon a parol agreement that in consideration that said Lynn had become 
tenant to the said Vaughn for a year, of a certain farm, said Lynn had 
agreed to pay the plaintiff two barrels of corn per acre, for about fif- 
teen acres, and one third of all the oats raised on the farm, to be deliv- 
ered in the stack; and also to tend the same in a husbandlike manner, 
and keep the same in good repair. The declaration alleged a breach 
of contract in all these particulars, and laid the damages at three hun- 
dred dollars. 

The defendant pleaded non-assumpsit. On the trial, the plaintiff 
proved that in the month of January, 1843, the plaintiff rented his farm 
to the defendant, (having recently purchased it ot defendant,) and the 
defendant agreed to cultivate it well, and pay two barrels per acre for 
the small fields, (about fifteen acres,) and one third of the oats raised 
on the remainder of the farm, which defendant had not rented out 
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previsously to the sale to plaintiff; the oats to be delivered in the 
stack. | 

Defendant tended the land in corn and oats, but owing to the season, 
and the character of the soil, the crops, both of corn and oats, were not 
very abundant. 

Plaintiff also proved a demand of the rent. The defendant then cal- 
led for an instrument of writing in possession of the plaintiff, which was 
as follows, ‘I, James Lynn, having heretofore rented of W. L. Vaughn 
the place on which I now reside, agree to pay said Vaughn, or his as- 
signs; two barrels of corn per acre, for the small field, and one-third 
part of all the oats, to be delivered in the stack, and do assign to said 
Vaughn the rent, which is one-thitd part of the wheat now growing on 
tne place. Witness my hand and seal, this 28th May, 1843. 

JAMES LYNN.” [Seal.] 

The court instructed the jury, that the instrument offered in evi- 
dence did not discharge the verbal agreement further than related to 
the payment of rent, and therefore the jury were at liberty to find dam- 
ages for the non-performance of any other portion of the parol agree- 
ment. 

The jury found a verdict for the defendant; a motion was made fora 
new trial, and overruled; exceptions having been duly taken to the 
several opinions of the court, the case is brought here by appeal. 

The plaintiff in error contends that the sealed instrument, executed 
by Lynn, did not merge the previous parol agreement, or deprive 
Vaughn of his right of action thereun, unless the former was accepted 
by Vaughn as a satisfaction of the same. We understand the law to be 
that where the creditor takes from the debtor himself, and not from a 
third person, a higher security, such higher security is presumed to be 
an extinguishment of the original demand. Where the higher security 
is taken of a third person at the time of making the original contract, 
or afterwards, in satisfaction of the debt, it is also extinguished. In 
the absence of all proof of intention, the above we understand to be 
the legal presumption, and we therefore see no ground for objection to 
the opinion of the circuit court. 

But the plaintiff also objects that the circuit court considered the 
parol agreement as only in part extinguished by the bond, and therefore 
permitted the jury to enquire of the damages which the plaintiff may 
have sustained by reason of a breach of this portion of the contract. 
Whether the court was correct in this opinion, or not, it is very obvious 
that it is no ground of complaint for the plaintiff here. 

There was, in truth, no evidence, (at least the bill of exceptions 
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shows none, ) to sustain the plaintiff ’s declaration in this particular; the 
plaintiff’s own witnesses stated that the land was cultivated as well as 
it could have been that season. 

Judgment affirmed. 





FREEMAN vs. FREEMAN & CHALZIS. 


This was a bill in chancery, filed by the wife against her husband, and the adm’r of her 
father’s estate. The bill alleged that the father of complainant had by deed conveyed 
to the complainant, as her separate property, for her separate use, three slaves: that she 
had taken possession of said slaves, and hired them out, but that her husband had ob- 
tained possession of them, and held them as his exclusive property, and had “given out in 
speeches” that he intended tv sell said slaves and convert the proceeds to his own use. 
The bill also stated that her father had devised to complainant and her sister several other 
slaves; and that her said husband had stated that on a distribution of tle estate, he in- 
tended to get possession of the slaves, “and run them out of the State.” It prayed the 
appointment of a trustee, &c. 


Held, 


1, That the husband is at law the trustee of his wife’s property, unless the instrument vest- 
ing the property in the wife, appoint another trustee, &c. 


2. That the bill shews no ground for the interference of a court of equity. It is not alleged 
that the husband is insolvent, or the property such as could not be compensated in dam- 
ages. 


3. The bill does not allege that the complainant believes the husband will carry his threats into 
execution. 


APPEAL from Boone Circuit Court. 


Narton, J., delivered the opinion of the court. 


This was a bill in chancery by Mary Ann Freeman, against her hus- 
band Jonathan Freeman and Hezekiah Challis, administrator of the 
estate of Moses Webb, deceased. 

The bill states that Moses Webb, the father of the complainant, on 
the 2d January, 1842, in consideration of love and parental affection, 
granted by deed to the complainant, for her separate use, three slaves. 
The complainant further represents, that since the death of her father, 
she took possession of said slaves, and hired them out as her separate 
property, but that her husband, the defendant, has since obtained pos- 
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session of them, and continues to treat them as his exclusive property. 
The complainant further states, that her said husband has “given it out 
in speeches,” that he intended to sell said slaves and convert the pro- 
ceeds tu his own use, so as to destroy complainant’s right of disposition 
over t:e slaves. 

The bill further states, that said Moses Webb, by his will, which has 
been since his death admitted to probate, bequeathed his property to 
the co:aplainant and ler sister, Polly Gray, in equal moieties, upon the 
following conditions, to wit: that complainant and said Polly Gray, enjoy 
the benefit of his slaves during their natural lives, and at their death 
said slaves should go to their lawful heirs, if any; but if the said com- 
plainant and the said Polly Gray should have no lawful heirs of their 
bodies, then the said slaves to be set free. Itis further stated, that 
Hezekiah Challis is the sole administrator of this estate: that Moses 
Webb left several slaves, one half of which complainant alleges is her 
Separate property: that the estate is not in debt. The complainant 
charges that said Jouathan Freeman has on several occasions stated to 
the complainant and divers other persons, that he intended, upon a dis- 
tribution of said slaves, to get them in his possession and “run them out 
of the State,” and so to defeat the rights of the complainant, and the 
contincent rights of the slaves themselves. 

The complainant further states, that said Moses Webb did not, either 
in the deed or will above mentioned, appoint a trustee to manage the 
separate interests of the complainant; and it is charged that the conduct 
of said freeman shows him to be unworthy of the trust: therefore prays 
the appointment of a trustee, &c. 


To this bill there was ademurrer, and the demurrer was sustained by 
the circuit court. 


The deed and will of Moses Webb are made exhibits in the cause, 
and the question has been made at the bar, whether the complainant 
takes a seperate estate in the slaves; but any opinion upon this point we 
deem unnecessary. Assuming that the slaves are the separate property 
of the complainant, the bill does not make out a case authorizing the 
interposition of a court of chancery. The husband is by law the trus- 
tee for the management of his wife’s separate property, unless the in- 
strument creating it has constituted another such trustee; Hamilton vs. 
Bishop, 8 Yerger, 33. There can be no doubt of the right of a court 
of chancery to interfere where there has been waste or mismanagement 
of the fund, and the trustee is not responsible. The complainant, whilst 
she alleges that her husband has threatened to sell or run off her slaves, 
does not state that she even believes that he will ever carry his threats 
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into execution, nor that he is not fully responsible in the event that he 
does. Jonathan Freeman is not alleged to be insolvent, or likely to 
become insolvent; nor does the complaint aver that the property has 
any peculiar value, which would render damages no compensation to 
her for its loss. 

This bill is not based upon the complaint of any inadequate provision 
for the wife, or to compel the husband to make a suitable provision be- 
fore he sl:all be permitted to get possession of the separate property of 
his wife. It is in the nature of a bill guia ¢imet, but alleges neither in- 


solvency nor any apprehension of insolvency. 
Decree affirmed. 





HEATH, use or Browper, Apm’rR, vs. POWERS. 


A bond or note not negotiable by delivery, which is transferred by delivery, may be paid by | 
the maker after the transfer, before notice of the transfer given by the equitable 
assignee. 


ERROR to Benton Circuit Court. 


Ricuarpson, for Plaintiff. 


The plaintiff seeks here io reverse the judgment of the court below, 
and will urge that it can only be sustained upon the hypothesis, that 
either, or both of two following propositions are true, to wit: 

Ist. That the party for whose use this action is brought, had no in- 
terest in the subject matter of the decree. 

2nd. That he is bound by the decree, to which he was not a party. 

The plaictiff by his ‘counsel will respectfully attempt to establish the 
negative of the two propositions just stated, by maintaining the affirm- 
ative of the three following propositions. 

Ist. That the party for whose use this action is brought, had an in- 
terest in the subject matter of the decree. A delivery of a note 
amounis to an equitable assignment thereof. Heath vs. Hall, 4 Taunt. 
326. Caufield vs. Morgan, 12 John. 346. Ford vs. Stuart, 19 John. 
342; 24 Pick. 261. Singleton vs. Mann, 3 Mo. R. 326. Himes vs. 
McKinney, 3 Mo. R. 270. Frasier vs. Gibson, 7 Mo. Rep. 271. 

2nd. The person for whose use this action is brought having an inter- 
est, he ought to have heen made a party to the chancery proceedings; 
all persons are to be made parties who are either legally or equitably 
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interested in the subject matter, and result of the suit, however numer- 
ous they may be.” 2 Story’s Equity, 741-2; Mitford’s Eq. Plead, 220; 
Clark vs. Long, 4 Randolph, 451; Mallow vs. Hinde, 12 Wheat. 194; 
Finley vs. U. S. Bank, 11 Wheat. 304; Conn vs. Penn, 5 Wheat. 424; 
West vs. Randall, 2 Mason C. C. Rep. 181; Haines vs. Beach, 3 John. 
Ch. R. 459. 

3rd. That Browder, for whose use this action was commenced, hav- 
ing an interest in the result of the chancery suit, and not being a party 
thereto, is not bound by the decree made therein. McCord’s heirs vs. 
McClintock, 5 Littell, 304; Finley vs. Bank U. S., 11 Wheat. 304; 
Haines vs. Beach, 3 John. C. R. 459; Turpin admr. vs. Thomas, 2 Hen- 
ning & Munford, 139. ‘‘Anassignee not affected by a decree to which 
he is not a party.” Paine C. C. Rep. 549; Peters’ Digest, 539; 1 Wash. 
C. C. 417; 1 Brock. C. C. Rep. 126; Watson vs. Spence, 20 Wend. 
260. 


The holder of a junior mortgage is not bound by a decree of foreclo- | 


sure to which he was not a party, although the senior mortgages had no 
notice of such claim. Cooper vs. Martin, 1 Dana 25; Brown vs. Wyn- 
coop, 2 Black, 230; 5 B. Mon. 273. 


Leonarp & Bay, for Defendant. 


Ist. The replication is defective, in not setting out the consideration 
for the transfer and delivery of the bond ; the averment that the trans- 
fer was “for value received,” is insufficient; the law will only protect 
the equitable interest of an assignee of a chose in action, where the as- 
signment is for an adequate consideration, and the nature of the con- 
sideration must be set forth, so as to enable the court to determine whe- 
ther it is adequate. Perkins vs. Parker, 1 Mass. 117. De Forest vs. 
Frary, 6, Cowen, 155. isk ati 

2nd. The replication is also deiective in not averring that the defend- 
ant had notice of the transfer of the bond. It is the duty of a party 
claiming an equitable interest in a bond, to give notice to the obligor. 
The title of an equitable assignee is not perfect in equity, until notice 


is given to the debtor. 2 Story’s Equity, secs. 1047, 1056, 1057. Wood. 


v. Partridge, 11 Mass. 487. Comstock v. Farnum, 2 Mass. 96. Daw- 
son v. Coles, 16 John R. 52. Chiles v. Corn, 3 Marsh, 230. 

3rd. The decree of a court of chancery, although it may not affect 
the rights of those who were not parties, yet is binding and conclusive 
with respect to the subject matter on which it acts. McCall v. Harri- 
son, 1 Brock, C. C. R. 126. 
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Naprton, J., delivered the opinion of the court. 


This was an action of debt brought by R. B. Heath, tothe use of 
Browder, administrator of Jonas Heath, deceased, against Powers, on 
a bond executed by said Powers and one Ashley, to said R. B. Heath. 

The defendant pleaded first non est factum, and second, that the bond 
mentioned in the declaration was executed by the defendant to the 
plaintiff, in part consideration of the sale of a certain tract of land sold 
by the plaintiff to the defendant; and that by a decree of the Benton 
circuit court, rendered on the 9th December, 1844, in a certain chan- 
cery cause, wherein the said defendant and Ashley were complainants, 
and the said plaintiff and Charles S. Waters were defendants, said bonds 
were cancelled, &c. 

Plaintiff replied, that at the time and before the commencement of 
the said suit in chancery, Browder, admr. &c., for whose use this action 
was brought, was the equitable owner of the said bond, and that the 
said bond had been transferred by the said Richard B. Heath, to the 
said Jonas Heath, in the lifetime of the said Jonas, (the intestate of 
Browder, ) by delivery, for value received by the said Richard, of the 
said Jonas; that the said assignment was made before the commence- 
ment of the said chancery suit, and that said Browder was not made a 
party, nor had he received any notice of said suit. 

To this replication there was a demurrer, which being sustained, the 
plaintiff withdrew his other replications, and judgment was given on 
the de:nurrer for the defendant. 

The only question is, whether the demurrer was properly sustained. 

In Bates against Martin, (3 Mo. R. 367,) it was held that payment 
of a bond or note to the assignor, after assignment, would be no bar to 
an action by the assignee, whether the assignee had given notice to the 
maker previous to the payment or not. This construction of our stat- 
ute concerning assignments, has been subsequently recognized by this 
court in tlie case of Cohen v. Per. Ins. Co., 9 Mo. R. Our statute, 
however, requires the assignment to be in writing, and though that 
writing may be on a separate piece of paper, as was held in the case of 
Isbell & Avel vs. Shields & Hickerson, (7 Mo. R.,) yet the writing it- 
self must show that it has been made, and therefore an assignment in 
general terms of all tle assignors goods, effects, &c., will not constitute 
such an assignment of a specific note, as to be within the meaning of 
the s'atute, and enable the assignee to maintain an action in his own 
name. Miller v. Paulsel & Newman, 8 Mo. R. Inthe case now under 
Consideration, the assiznment was a mere equitable one, by delivery, 
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and though courts of law will protect the interests of such an assignee, 
it is clear, that we are not under any obligation to apply the principles 
heretofore, and yet held by this court in relation to assignments in wri- 
ting. The cases hitherto have been such as the court thought affected 
by the phraseology of our statute, and the rule which seems to have 
prevailed very extensively elsewhere, was made to yield to the imper- 
ative commands of the statute, which seemed to preclude the obligor 
from anywise affecting the rights of the assignee after assignment. We 
are then thrown back upon the equitable principles which govern courts 
of law, in protecting the assignee of a chose in action, and that prin- 
ciple requires the assignee to give notice of his interest, otherwise a 
payment to the obligor, or a discharge by him, will defeat it. 

The plea in this case is like a plea of payment; and the republication 
should have averred, that at the time of the commencement of this 
chancery suit, or at all events prior to its termination, the defendant 
had notice of the interest of Jonas Heath. Dawson v. Coles, 16 John. 
R. 61; and Cowen & Hill’s notes, Ph. Ev. p. 164, 975, and numerous 
authorities there cited. 

The demurrer was therefore properly sustained, and the judgment 
of the circuit court is affirmed. 





COUCH vs. HUGHES. 


See LEWIS vs. LEWIS, ante. 


ERROR to Platte Circuit Court. 


Napron, J , delivered the opinion of the court. 


The facts of this case are substantially the same with those of the 
case of Lewis vs. Lewis. It was a bill in chancery praying for a de- 
cree of title from the person who had entered a quarter section of land, 
upon which the complainant had a right of pre-emption, but which 
pre-emption right was not allowed by the register and receiver. The 
bill was demurred to, and the demurrer was sustained. 

The decree of the circuit court is affirmed. 
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HENRY, er at. vs. STATE, to usE or RUSSELL, &e. 


i. Where an administrator had made final settlement, and the county court has made an or- 
der to distribute the money in his hands, no demand need be made by the distributees 
to make the adm’r liable to an action. 


. Where one of the distributees was a minor, but had a guardian, it was the duty of the 
adm'r to pay the money to the guardian. 


to 


3. The adm’r is liable for interest upon the money so improperly held by him. 


4. An administrater’s bend is walid against him, although not approved by the county 
court. 


ERROR to Polk Circuit Court. 


Henpricks, for Plaintiff. 


To reverse the judgment of the circuit court in this case, the plain- 
tiffs here rely on the following points. 

1. There is a material variance between the bond read in evidence, 
and the bond as described in the declaration. Ist, as to the date of it; 
2d, as to the recital that Henry had been appointed administrator; and 
3d, it was described in the declaration, as one approved by the county 
court, and there was no such approval, except the certificate of one of 
the judges, which was no evidence of that fact. 

2. The 4th plea alleges that at the time the administrator made 
his final settlement, and at the time the said sum of forty-nine dol- 
lars was ascertained to be J. C. Russell’s distributive share of said 
estate, and ordered fo be. paid to him, he said Russell was, and still is 
an infant, under the age of twenty-one years, and not in a situation 
to receive the same, and give a discharge therefor, and for that 
reason said Henry retained it, and did not pay it over to him. 
The replication averred that on the 9th day of February, 1844, 
John Jump was appointed his guardian, &c. To this replication there 
was a demurrer, and it was overruled. We think the plea was a suffi- 
cient bar to the action under our statute. See Rev. Code, p. 61, sec. 
14. The replication was insufficient, because it did not aver that the 
administrator had notice of the appointment of Jump as guardian, nor 
does it aver that Jump made a demand of the money due said Jemeg 
C. Russell, before the suit was brought, ner at any time. It is confi- 
dently believed that the administrator cannot be made liable to be sued 


and mulcted in costs to the amount of said J. C. Russell’s distributive 
49 
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share of said estate, until it is demanded of him by the guardian, or at 
least until it is shown that he knew of the appointment of said Jump as 
guardian. Neither of which facts being alledged in said replication, 
it is bad, and the circuit court should have sustained the demurrer 
to it. 

3. No demand of the said distributive shares of said estate is averred 
either in the declaration or replication, and none being proved previous 
to the commencement of the suit the court ought not to have found 
against the defendants below. 

4. The declaration is insufficient—because it does not allege a de- 
mand before suit is brought, and because the breach assigned is not pay- 
ing to J. C. Russell. The breach is insufficiently set out, as it does not 
negative the payment of the money to the guardian, as well as ward. 

5. The court gave judgment, and assessed damages for sixty-six dol- 
jars and forty-four cents, whereas the amount of said J. C. Russell’s 
distributive share of said estate was forty-nine dollars. The circuit 
court allowed interest on said amount from the time of the final settle- 
ment of the administrator in the year 1839, to the time of the trial. 
We think there is certainly error in allowing interest against the admin- 
istrator, for money which he had in his hands as administrator, ready 
to be paid whenever J. C. Russell became to be in a situation to receive 
and give discharge for it, either in person, or by guardian—no order 
being made by the county court for him to retain and pay interest—at 
least he ought not to be chargeable with interest until he be called on 
for the money. To charge him with interest from the time he made his 
settlement in 1839, to the time Jump was appointed guardian, is to 
make him pay interest on the money which is in his hands, liable to be 
called for at any time, and. which he had no means of paying over to any 
person, the county court never having ordered the administrator to pay 
the guardian at any time. 

For all these reasons we expect the judgment of the circuit court to 
be reversed. 


Puetps, for Defendants. 


The court did not err in overruling the motionin-arrest. Defendants 
had demurred to plaintiff’s replication—a judgment had been rendered 
on the demurrer. After judgment on demurrer, a motion in arrest can- 
not be made. Graham’s Pr. 519; 2 Tidd 948; 1 Str. 425; 6 Tann. 650. 
_ The judgment on the demurrer to the replication was for the right 
party, as the plea was faulty. It did not contain any averment that 
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the county court had ordered Henry to lend the money of the distribu- 
tee. Stat. 61, s. 14. 

The court did not err in receiving in evidence the bond. The plea 
of non est factum, did not require the plaintiff to prove that the bond 
had been approved by the county court. The bond was valid. 6 Mo. 
R. 81. 

The declaration contained all the necessary averments for the plain- 
tiff to maintain the action. 4 Mo. R.426. | 

The orders of the county court, making distribution, and directing 
the administrator to pay to the heirs their respective shares, amounted 
to a judgment. The court did not err in allowing plaintiff interest, at 
the rate of six per cent. per annum. 7 Mo. R. 469. 


Napton, J., delivered the opinion of the court. 


This was an action of debt brought in the name of the State, for the 
benefit of James C. Russell, by his guardian John Jump, against the 
admininistrator of the estate of Henry A. H. Russell, deceased and his 
securities. 

The breach assigned is, that three years had elapsed since the date 
of letters of administration, and that upon final settlement with the coun- 
ty court of Polk county, there remained in the hands of the administra- 
tor for distribution the sum of $441 05, which the county court order- 
ed to be paid to the distriubutees, and that the administrator had failed 
and refused to pay over to the plaintiff his distributive share. 

The declaration is in the usual form, setting forth the bond of Wil- 
liam Henry and his securities, and contains the necessary averments in 
relation to the date of its execution, and approval by the county court. 

The defendants pleaded non est factum, and, further, that at the 
time the settlement of said Henry was made with the county court, 
and ever since, the said plaintiff was not in a condition to receive his 
share, as adjudged to him by the county court, and give a discharge 
therefor, he being a minor under the age of twenty-one years, &c. 
Replication, that on the 9th Feb’y, 1844, the said John Jump was ap- 
pointed by the county court of Polk county, guardian of the said plain- 
tiff, Russell, and from thence hitherto, and at the time of bringing suit 
was and still is guardian, and authorized to give a proper discharge, &c. 

To this replication there was a demurrer, and the judgment on the 
demurrer was for the plaintiff. 

On the trial, upon the issue of non est factum, the plaintiff read the 
bond of defendants, which was objected to for variance, and the en- 
dorsement thereon, which was as follows : 
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“State of Missouri, county of Polk—The within bond was this day 

produced in open court, and was by them approved, this 8th May, 1836. 
WINFREY OWENS, J. C. C.” 

The plaintiff also read from the records of the county court, show- 
ing the orders of the county court on final settlement of said estate, to 
which no objections were made. It was also shown that said Henry’s 
administrator was one of the judges of said court, at the time of said 
settlement. 

The court gave judgment for the amount of the distributive share of 
plaintiff, and allowed interest from the date of the final, settlement, at 
the rate of six per cent. per annum. A motion for a new trial was 
made and overruled, and a motion in arrest of judgment; exceptions 
were taken to the several opinions of the court, and the case is brought 
here by writ of error. 

The alleged variance between the bond offered in evidence, and the 
bond as described in the declaration, relates to the dates of its execu- 
tion and approval, and its recitals; but upon an inspection of the record, 
we have been unable to discover any material variance. 

As to the insufficieney of the evidence of approval, it is a matter of 
which the defendants can claim no advantage. The bond is not the less 
valid, though it may not have been approved at all. 

The demurrer to the replication was properly decided for the plain- 
tiff. The plea was no answer to the action; for if the distributee, 
though under age, had a guardian, it was the duty of the administrator 
to pay over the share of such distributee to the guardian. The repli- 
cation, therefore, if the plea even be considered sufficient, was a com- 
plete answer to the plea. No demand was necessary. The order of 
the county court constituted sufficient notice to the administrator of his 
duty. 

Nor do we think the allowance of six per cent. interest upon the sum 
due the distributee upon final settlement, at all unreasonable. If the 
executor or administrator does not desire to retain the money of the 
estate which he has administered, and of which administration he has 
made a final settlement, in cases where the distributees are not com- 
petent to give discharges, he may, under the directions of the county 
court, lend out the money upon good security. When he retains the 
money, it is presumable that he derives from it that benefit which the 


law supposes the money to be worth, and he is properly chargeable 
with tlie interest. 


Judgment affirmed. 
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MEAD anp oTHers vs. MATSON AND OTHERS. 


This was a petition and motion to set aside a sale of land made by a sheriff. The motion be- 
ing overruled, and the bill of exceptions not showing that any evidence was offered be- 
fore the circuit court, the judgment of that court is presumed to be correct. 


ERROR to Livingston Circuit Court. 
Topo & Anenry, for Plaintiffs. 


1. The sale was made under an irregular process, because it did not 
follow the judgment by setting forth fully the names of the defendants 
therein; Bingham on Executions, p. 178-186; 6 Term. Rep,p. 525, Tidd 
P. 998. 

An irregular fi. fa. is void, and of course all acts done under it; 1 
Cow. R. p. 711; 3 Marshall Rep. 618. 

2. The sale was void, because the whole tract was sold in a mass, 
and also because more was unnecessarily sold than sufficient to make 
the money commanded by the writ; and by such sale much more money 
in fact was made than commanded by the writ; Revised Code, p. 257, 
§ 26; 7 Mo. Rep. p. 346; Morehead & Mason’s Digest of Kentucky Sta- 
tutes, 1834, p. 625; 2 Bibb. Rep. 401;3 Marshall Rep. 618; 6 Monroe 
Rep. p. 27; 2 J. J. Marshall’s Rep. p. 36 and p. 68; also 4 Cranch. 
Rep. 403; 6 J. Ch. Rep. 411; 18 J. R. p. 355; 8 John. Rep. 333; 6 Wen- 
dell, 524; 3 Dana, 235; 1 Binney, 61, semi-annual for January Term, 
1844, p. 460. 

3. This proceeding to set the sale aside was not made too late; 1 
Bibb, p. 155; 2 Bibb, 401. There have been no /aches, nor is the situ- 
ation of the parties changed; and in case of irregularities the general 
rule is, that a party is in time to take advantage of it, if he apply at the 
first opportunity thereafter, which in this case was the April term, at 
which the plaintiffs in error did apply. 


StrINGFELLOw, for Defendants. 


It is insisted for defendant in error: 

1. That the petition itself is defective in not showing whether a deed 
had been made to the purchaser, (Matsén.) If a deed had been made, 
it is insisted that upon a mere motion the deed could not be cancelled 
The party must resort to equity. ; 

2. That petitioners having offered no evidence to sustain their peti- 
tion, the circuit court properly overruled their motion. 
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3. It is insisted, that there should have been, not only the execution, 
but evidence to show that the land was susceptible of division, and if 
divided could have been sold for more than sufficient to satisfy the exe- 
cution. 

4. There being no evidence before the court, either of the amount 
of the execution, the manner of sale, or the value of the land, the court 
could not take the petition as evidence of these matters, and hence 
should have overruled the motion. 

5. It is submitted that a motion to set aside a sale under execution, 
cannot be made after the return term of the execution; at all events, 
not after deed made and the term passed, as for aught that appears in 
this petition, was the case in this instance. 


Napton, J., delivered the opinion of the court. 


On the 19th day of April, 1843, Edward Mead, George Mead and 
others, filed their petition in the circuit court of Livingston county, to 
set aside a sale made by the sheriff said county. 

The petition set forth the following facts: thatin August, 1840, Rod- 
erick Matson recovered against the petitioners the sum of seven dollars 
costs, in a certain cause which had been instituted by petitioners 
against said Matson, in the said circuit court of Livingston; that on 
the 16th Sept. 1842, an execution issued on the same; that by virtue of 
said execution the sheriff of Livingston county, on the 16th Nov. 1842, 
levied on the N. W. qr. of sec. No. 20, T. 57, R. 24, situate in said 
county of Livingston; and on the 15th Dec. 1842, said sheriff sold the 
whole of said quarter section in one entire parcel, without dividing 
the same, or offering to sell the same in parcels; and that one Charles 
Matson became the purchaser at the sum of twenty-five dollars, as ap- 
pears by the execution, levy, return, &c. 

The petitioners state that they were the owners of said quarter section 
of land at the time of this sale: that it was susceptible of division: 
that a much less quantity than was sold, would have satisfied the execu- 
tion: that the larger portion of said land was, and now is, in the town 
of Utica, and had been surveyed and laid off into town lots: that the 
said land was susceptible of other divisions, to to-wit: into tracts of 
eighty or forty acres, &c., either of which would have brought the 
amount required to be made, &c.: that said petitioners, nor either of 
them, had any netice of said sale: that they have not assented to the 
sale: that this is the first opportunity they have had of applying to set 
it aside, and they tender the amount of purchase money, &c. 
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This petition was accompanied by a notice to Roderick Matson and 
Charles Matson, and Jasper N. Bel!, that a motion to set aside said sale 
would be made; and an affidavit of said Mead and others, the pe- 
titioners, which stated in substance, that they are citizens of St. Louis, 
and had no notice of the sale, &c., and did not direct the sheriff to sell 
the whole tract, and other matters substantially the same contained in 
the petition. 

The motion was overruled, and exceptions were taken, and the cause 
is brought here by writ error. 

The judgment of the circuit court must be affirmed. Whatever 
merits there may be in the case, it is plain that there is nothing pre- 
served by the record, from which this court can see whether the cir- 
cuit court erred or not. No evidence whatever is preserved by the bill 
of exceptions. It does not appear whether the sheriff had executed a 
deed for this land or not; nor, indeed, can we conjecture upon what 
grounds the cicruit court acted. We must presume that court decided 
correctly until the contrary appears. . 

Judgment affirmed. 





CALLAHAN, pusric apw’r. vs. GRISWOLD. 


1, The decision of a county court upon a petition to sell land of an estate for the payment 
of debts, is not to be regarded a res adjudicata. 


2. The county court may order the public administrator to take possession of an estate, in 
any case in which no administration has been taken out under the general law. 


Ww 


. The judgment of a court of competent jurisdiction cannot be impeached in a collateral 
proceeding by aparty to the same; buta stranger may show that the judgment was ob- 
tained by fraud or collusion, and is thus void as to him. 


Ps 


. Upon a petition by an adm’r to have the land of an estate sold for payment of debts, a 
party interested in the land may resist the application and show that the judgments were 
obtained by fraud and collusion. 


ERROR to Warren Circuit Court. 


Lreonarp & Bay for Plaintiff. 


1. The judgments of the circuit court of Franklin county, allowing 
the demands of Alexander McKinney against the estate of Robert Mc- 
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Kinney, are conclusive in this proceeding. The 8th section of the 4th 
article of the act of 1835 concerning “Administration,” gives to-the or- 
der of allowance of a demand against an estate, the ‘“‘foree,and effect 
of a judgment ;” and this is an attempt to impeach the judgment of a 
court of competent jurisdiction in a collateral proceeding ; Montgom- 
ery vs. Farley & Robinson, 5 Mo. R. 233; Hawly vs. Mancius, 7 J. C. 
R. 174; Homer vs. Fish, 1 Pick. 435. 

2. The defendant in error, Griswold, is not only attempting to im- 
peach the judgment of a court of competent jurisdiction in a collateral 
proceeding, but without making Alexander McKinney, to whom the 
judgments belonged, a party to this proceeding. Admitting that the 
judgments could be avoided in a proceeding like this, yet it would be 
necessary to make Alexander McKinney a party, before his rights could 
be affected or adjudicated upon. 

3. Even if the judgments could be set aside in a collateral proceed- 
ing, without giving any notice to the party to whom the judgments be- 
longed, yet there is no evidence of fraud, either on the part of the ad- 
ministrator or Alexander McKinney. Both believed the demands to be 
just, and the only evidence offered is the assertion of Griswold in his 
notices, which were clearly illegal and irrelevant. 

4. The evidence offered on the part of Griswold should have been 
excluded from the consideration of the court as impertinent and irrel- 
evant. Griswold does not stand in the light of an heir, but as a mere 
speculator, as appears from his own evidence. 

5. The writings purporting to be evidence of Hughes, the former ad- 
ministrator, and Alexander McKinney, taken in another proceeding, 
should have been excluded. A party to a proceeding cannot be com- 
pelled to testify ; Greenleaf on Ev. 398. 

6. The application for the order of sale of the real estate was made 
in strict conformity with the provisions of the administration law. See 
art. 3rd, sects. 8, 9, 10, 12, act of 1835, concerning administration. 

7. The county court had full power to order the public administrator 
to take possession of the estate of Robert McKinney: See act con- 
cerning ‘“‘Public Administrations,” statutes of 1835, p. 64, 65, sec. 8. 
But no appeal lies from an order of the county court directing the pub- 
lic administrator to take possession of an estate, or a refusal to rescind 
such an order. Besides, Griswold was a stranger, and had no right to 
object, and indeed has taken no appeal from the order of the county 
court. 

8. The questions now before this court never have been adjudicated 
between the parties. If the refusal of the county court to order a sale 
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of real estate, on the application of the administrator, is to be consider- 
ed as coming within the rule, res judicata pro veritatem accipitur, then 
the rights of creditors would be entirely lost by a mere informality or 
illegality of proceeding, in an act purely ministerial on the part of the 
administrator. 

The county court do not adjudicate upon the rights of the parties, 
but merely refused to grant an order of sale upon grounds not affecting 


the ultimate rights of the parties. See the case reported in 6 Mo. Rep. 
248-9. 


Carty We ts, for Defendant. 


For the defendant I make the following points : 

1. The public administrator had no power or authority to act as ad- 
ministrator in this estate, it not coming within the provisions of the 
statute authorizing him to act. See Revised Laws of 1836, p. 65, 
sec. 8. 

2. If said administrator had power to act, the sale ought to have been 
ordered for several reasons: Ist. Because this very question had been 
before fully adjudicated between the parties, and that decision is a bar 
to this proceeding. See Ist Pirtle, 86-7, and cases cited. For right 
of him to defend, 6 John. Ch. C. R. 360. 2nd. Because the debts, if 
any in fact existed, were not such as that land in Missouri should be 
sold to pay them ; Story’s Confc. Laws. 

3. There had been an administration in the State of Indiana, where 
Robert McKinney tesided and died. This was the principal adminis- 
tration. There being no personal property in Missouri, noletters could 
be lawfully granted by the courts of this State. See Revised Code, 2 
sec. of Adm’r. law, p. 41. 

If however, letters could lawfully be granted in Missouri, the admin- 
istrator was only auxiliary to those in Indiana, and there being no re- 
sident creditors in this State, the fund should first go to the distributees, 
if resident here ; if not, it should have been sent to the principal ad- 
ministrator for distribution there, according to the laws of that State; 
under such circumstances, land could not lawfully be sold. See Story’s 
conflict of laws. 

4. The demands allowed in Franklin circuit court, were barred by 
limitation. 

5. Their allowance was obtained, and suffered by gross fraud and 
misconduct, on the part of Alexander McKinney, and the administrator 
of the estate. To prove this, I rely on the following facts: 
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1. MeKinney’s object was to get the land, and not to collect debts 
due him from the estate; and with this view he purchased of a part of 
the heirs, and thereby admitted their title to be valid. Finding that 
he could not accomplish his purpose in this way, he wrote to his brother 
in Indiana to buy up those old debts for the purpose of using them, to 
divest the heirs of their title. 

2. These debts were not judgments, or even allowances by the pro- 
bate court of Indiana. They were merely reported debts. 

3. There is no evidence that he ever bought them, or that his 
brother bought them, either from the true owner, or from any other 
person. 

4. There is not even evidence that the owners were alive, at the 
time they were set up as debts here. 

5. One of them was allowed: to Wallace adm’r; yet he sues here for 
it in Wallace’s name, as his individual debt. 

6. Even if they had been judgments in the State of Indiana, law- 
fully allowed against the administrator there, and still remained in full 
force, still the administrator Hughes, in this State, was not bound by 
them, he having been no party there, and representing a different por- 
tion of the estate of the deceased. 

7. Yet the administrator here, at the request of McKinney, (who was 
not a creditor or a distributee, ) obtained letters here for the avowed 
purpose of aiding and assisting McKinney in having these old claims 
allowed in this State, in order to sell the land. 

8. It is the duty of an administrator to defend all suits brought 
against the estate which he represents, and especially all illegal de- 
mands. Yet in this case, Hughes not only fails to defend, but actually 
employs an attorney, and directs him ‘‘¢o see that the ciaims are fairly 
allowed,” and this after he has had notice of the character of the 
claims. 

9. The administrator employs one lawyer, and McKinney another, 
and McKinney pays both, and they appear before the court, and have 
judgment entered without observing even the forms of the law. 

10. He refuses to appeal, although urged to do so, by one deeply in- 
terested. 

11. The judgment when allowed, is in its terms, only a judgment to 
be paid out of the assets in the hands of the admin7strator. 

These things clearly establish fraud and collusion between the 
claimant and the administrator, and the judgment ought not to be en- 
forced. 








JANUARY TERM, 1846. 779 





Callahan, public adm’r, vs. Griswold. 





Napron, J., delivered the opinion of the court. 


This was an application to the county court of Warren county, by 
the public administrator of said county, having in charge the estate of 
Robert McKinney deceased, for the sale of certain real estate, belong- 
ing to the heirs of said McKinney, to satisfy certain claims which had 
been previously allowed against the estate. Griswold, who had pur- 
chased the interest of several of the heirs, appeared in the court, and 
objected to the sale. Griswold also moved the court to rescind the 
order directing the public administrator to take charge of this estate, 
but the motion was overruled. The objections of Griswold to the sale 
were also overruled, and the land was ordered to be sold. From this 
decision of the county court, Griswold appealed to the circuit court, 
where, upon a trial de novo, that court refused to make the order, and 
to this judgment of the circuit court the public administrator brings his 
writ of error. 

It appears from the bill of exceptions, that Robert McKinney died in 
Indiana in 1823, never having resided in this State, but owning a 
tract of land in Warren county. The probate court of Washington 
county, Indiana, granted administration of his estate to Sarah McKin- 
ney, and Hugh Kelso. On the 18th Nov’r. 1824, the said administra- 
tors filed their bill in the chancery court of said county of Washington, 
alleging that the estate was insolvent, and. praying for the appointment 
of commissioners to settle said estate, according to the statute laws of 
that State, regulating the settlement of insolvent estates. On the 7th 
April, 1827, the said commissioners made their report, in which they 
set out all the debts of the estate to be $1856 74, and report the assets 
as amounting to $127 62, and declare a dividend accordingly, of two 
cents and some mills to the dollar. On the 8th Dec. 1828, the report of 
the commissioners was approved. In the meantime, and prior to the 
grant of letters in Missouri, eight of the children of said Robert Mc- 
Kinney sold their interests in the land in Warren county to Frederick 
Griswold, the defendant in error, and two of them sold to Alexander 
McKinney. 

Several of the claims against the estate of Robert McKinney, which 
were allowed by the commissioners in Indiana, amounting to about six- 
teen hundred dollars, were purchased by Alexander McKinney, who 
thereupon procured James Hughes to take out letters of administra- 
tion in Warren county, in this State. There was no other property of 
Robert McKinney in Warren county, except the land heretofore men- 
tioned. In 1836, Alexander McKinney presented these claims to the 
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county court of Warren county for allowance, but no allowance being 
made by that court, he appealed to the circuit court for said county, 
and the judge of that court having been of counsel in the cause, the 
venue was changed, first to St. Charles, and subsequently to Franklin. 
At the February term, 1838, of the Franklin circuit court, these claims 
were allowed, and the administrator was ordered to pay them out of the 
assets in his hands belonging to said estate. These judgments were 
afterwards presented to the county court of Warren county, and by that 
court ordered to be paid in the fifth class. Hughes, the administrator, 
then filed his petition, praying for an order for the sale of the real es- 
tate, for the purpose of satisfying these demands. ‘he county court 
refused to order the sale, and Hughes appealed to the circuit court, 
where the judgment of the county court wasaffirmed. From this judg- 
ment, an appeal was taken to the supreme court, and this court affirmed 
the judgment of the circuit court, it not appearing on the record how 
the Franklin circuit court had gotten jurisdiction over the claims. See 
Hughes, admr. of McKinney v. Griswold, 6 Mo. R. 245. 

On the 17th Nov., 1841, Hughes resigned his letters of administra- 
tion, and the county court ordered Berton Callahan, public administra- 
tor, to take charge of said estate of Robert McKinney, deceased. On 
the 22d Feb’y, 1842, Callahan filed his petition in the county court of 
Warren county, to sell the real estate of said McKinney, when the pro- 
ceedings took place as heretofore stated, resulting in a judgment, to 
which this writ of error has been sued out. 

The objections of Griswold to the application of the administrator, 
were numerous, but seem to be chiefly based upon two points; first, the 
former adjudication in the case of Hughes, admr. v. Griswold; and 
second, fraud and collusion in obtaining the Franklin judgments. In 
support of his objections, he offered in evidence: 

1. Deeds from eight of the heirs of Robert McKinney to himself, 
conveying all their interest in the land, and title bonds from the two 
remaining heirs to Alexander McKinney, all of which were executed 
prior to the grant of administration to Hughes in 1834, 

2. A notice to Hughes, adm’r &c., dated Feb’y 1836, to defend the 
claims brought by A. McKinney, against said estate, and directing said 
Hughes to employ counsel, take appeals, &c. 

3. Another notice, dated March 3, 1838, advising said Hughes of his 
interest in the land, and that the several allowances madé by the Frank- 
lin circuit court, were illegal, setting out at large various objections to 
said allowances, and urging said Hughes to take bills of exceptions to 
the opinions of said court, and appeals and writs of error, if necessary, 
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and binding himself to pay all costs and charges attending such de- 
fence. 

4, The testimony of said Hughes, former adm’r, &c., of Alexander 
McKinney, which is substantially as follows : 

Hughes states that he took out letters of administration at the re- 
quest of Alexander McKinney, in order that McKinney might get his 
claims allowed, and have the land of Robert McKinney sold for the 
paymeit thereof; that he never employed counsel to defend against 
these claims, until the court in Franklin, and never at any time direct- 
ed any defence to be made; that he believed them to be just, having 
known several of them himself, for upwards of twenty years; that he 
wrote to an attorney to attend to the suits in Franklin, and see that the 
claims were fairly allowed; that he sent his letter to said attorney by 
Alexander McKinney; that he did not attend himself, nor take any ap- 
peal from the decision of the Franklin circuit court. ° 

Alexander McKinney testified, that he was present at the Franklin 
circuit court, when these claims were allowed; that the only evidence 
offered in support of them was a copy of the records of the probate 
court of Washington county, Indiana, that the administrator had coun- 
sel there; that he had bore a letter from the administrator to said at- 
torney; tiiat he had paid said attorney his fee; that said attorney did 
not plead the statute of limitations, nor in any manner oppose the al- 
lowance of the claims; that said attorney told the court he thought the 
claims just and legal, and that they ought to be allowed. This witness 
further stated, that he knew the heirs of Robert McKinney, deceased; 
that he bought of one of said heirs her interest in the land in Warren, 
before she was of age, and that after she became of age, she had con- 
veyed to Griswold; that said Griswold got another deed by fraud, 
which he could prove; that there was an agreement between him and 
Griswo! to buy out all the interests of the heirs, and at that time wit- 
ness knew of no debts against the estate, and supposed Griswold knew 
of none; that Griswold acted underhandedly with him, and he refused 
to have anything more to do with him ; that lie then wrote to his brother- 
in-law in Indiana, to learn the condition of R. McKinney’s estate, and 
hearing that there were debts against it, he got his brother-in-law to buy 
them fur him; and that he afterwards procured Hughes to administer, 

in order ihat he might get them allowed, and have the land sold, as it 
was his intention, if possible, to get the land. 
This testimony was objected to as incompetent and irrelevant, but it 
was admitted, and exceptions were taken to its admission. 
1. It is contended by the defendant in error, that the judgment in the 
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case of Hughes, adm’r vs. Griswold, which was affirmed by the Su- 
preme Court in 1840, is a bar to any further proceedings on the subject 
matter therein adjudicated. We do not regard the refusal of the coun- 
ty court of Warren, as a judgment of this character. It may be ques- 
tioned whether the principle of res adjudicata, applies to those deci- 
sions which are made by courts, acting in a summary way upon an 
application addressed to their discretionary jurisdiction. In such cases 
if the facts upon which relief is claimed, be the same upon a second ap- 
plication that they were in the first, by analogy to proceedings in the 
ordinary course of judicial investigation, parties will generally be held 
precluded by the result of the first application. Scherman vs. Weath- 
erhead, 1 East. 537 ; Greatheat vs. Bromley, 7 Durn. & East.451. But 
it seems that where it subserves the purposes of justice, courts will hear 
the second application and decide it differently, without being bound by 
the former adjudication. Sampson vs. Hart, 13 John. R. 63. In the 
case now under consideration, the record does not show what facts 
were before the court when the application was first rejected by the 
county court of Warren. It seems that the cause when up in this court 
turned entirely upon the absence of record proof to show the jurisdic- 
tion of the circuit court of Franklin county over demands against the 
estate of R. McKinney, and that the case was not at all decided on its 
merits. The decision of the county court may lave been based upon 
the same, or similar grounds, and therefore would be no bar, even though 
the evidence was in other respects substantially the same on the second 
application, as it had been upon the first. 

2. The right of the county court of Warren to order the public ad- 
ministrator to take charge of the land of R. McKinney, deceased, has 


been questioned. The objections to this power, are founded upon the. 


phraseology of the eighth section of the act concerning public adminis- 
trators. This section does not in terms embrace a case like the pre- 
sent ; but we understand the general scope of that statute to compre- 
hend every case in which letters have not been taken out under'the 
general law of administration. At all events, no inconvenience is like- 
ly to arise from such a construction, as the creditor himself could, un- 
der the general law, have administered, and his impartiality or respon- 
sibility is not so well secured as that of the public administrator, who 
is an officer appointed by law, and has to give bond and security for the 
faithful discharge of his duties. We pass this objection to consider the 
main point in the case, which is: 

3. That the Franklin judgments were obtained by collusion and fraud, 
and were, therefore, properly disregarded. ‘ 
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Previous to examining this point, a question has been raised relative 
to the competency and relevancy of the testimony of Hughes and A. 
McKinney, which it is proper to dispose of. The record is exceeding- 
ly confused and imperfect, adopting as it appears by consent the bill of 
exceptions taken in the county court, as a bill of exceptions to the opin- 
ions of the circuit judge. It does not appear how the testimony of 
Hughes and McKinney was taken, whether by deposition or orally; but 
we presume it was voluntarily given. McKinney being substantially a 
party, could not have been compelled to testify, but his testimony hav- 
ing been taken, and that of Hughes also, and no objections being made 
to it except on the grounds of incompetency or irrelevancy, we are of 
opinion it is competent against them, and very relevant to the matter 
in dispute. 

The judgment of a court of competent jurisdiction cannot be im- 
peached collaterally, in another court, in an action between the same 
parties, and upon a point once put in issue and decided. The party 
must apply to the court which pronounced the judgment to have it va- 
cated. This principle does not prevent a party who was a stranger to 
the proceeding, and had no opportunity of defending against such judg- 
ment, from showing that it was procured by fraud, and that an uncon- 
scientious use is about to be made of it. In a suit against an adminis- 
trator, if he plead judgments outstanding, the plaintiff may reply that 
the judgments were obtained by fraud. 2 Ch. Pl. 637; 1 Ph. Ev. 346. 
Griswold was no party to the proceeding in Franklin county ; he had 
no right to interfere until an application was made to the county court 
of Warren to order the sale of the land. In that proceeding it was the 
duty of the administrator to notify the heirs, and they are expressly 
authorized and invited to come in and show cause, if any they have, 
why the land should not be sold pursuant to the petition. Representing 
the interests of the heirs, Griswold had a right to appear and protect 
his interests; and to effect this, he could show that the Franklin judg- 
ments, for which the land was proposed to be sold, were fraudulent 
and void. - 

The question then remains, was there any evidence to warrant the 
circuit court of Warren county, upon the trial of the case appealed 
from the county court, in pronouncing these judgments fraudulent and 
void. A bare statement of the facts is, we think, sufficient to show 
that the court did not come to a wrong conclusion. 

McKinney, who is disappointed in getting the title to this land in 
Warren county from the heirs of R. McKinney, and who believes him- 
self to have been defrauded by Griswold in the matter, considers Gris- 
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wold’s underhanded proceedings as a justification of his efforts to pro- 
cure the title in another mode. It is not material in this case, whether 
this justification be a good one, legally or morally. Through the in- 
strumentality of a friend in Indiana, he purchases certain claims which 
had been proved before commissioners appointed to settle the insolvent 
estate of R. McKinney, in the year 1827, and to have them enforced 
here, he gets Hughes to administer in Warren county. The claims are 
presented to the county court of Warren county, and rejected; upon 
appeal from that court to the circuit court, the cases are transferred to 
the circuit court of Franklin county, where they are ultimately dis- 
posed of. The administrator, instead of making a bona fide defence, 
knowing, as he states himself, that they were claims of twenty years 
standing, employs an attorney to “‘see that they are fairly allowed ;’’ and 
Alexander McKinney, who is prosecuting these claims, pays this attor- 
ney his fee. The attorney seems in fact to have regarded himself as 
the attorney of McKinney, and not of the administrator, for we find 
him assuring the court that the claims are just, and ought to be allow- 
ed. The only evidence presented to the court was these Indiana re- 
cords, which were no evidence whatever against the administrator 
here; but the court gives judgment against the administrator, at the 
suggestion of the administrator’s counsel. No bills of exceptions are 
taken, and no appeal or writ of error. No plea of the statute of limi- 
tations was pleaded. This state of facts shows, as we apprehend, a 
complete perversion of the legitimate purposes of judicial proceedings, 
to attain an object entirely foreign to the apparent purposes of the ac- 
tors. To uphold such proceedings, would be a reproach upon the ad- 
ministration of justice, anc a fraud upon the law, which provides for 
the settlement of estates. 

We look upon the judgments in the Franklin circuit court, as in fact, 
judgments by confession, and collusion, between the administrator and 
the plaintiff, McKinney. As such they were properly disregarded. 

Judgment affirmed. 





STATE To THE usE or McMauan & Huston vs. HAMILTON anp orHers. 


1, A sheriff to whom a capias was issued, returned, “This execution is returned not satis- 
fied, there being no property of D. found in B. county whereon to levy, and make the same; 
and the said D. having taken the benefit of the bankrupt law.” In an action of debt upon 

his bond for not arresting the defendant, 








aA 


an 6 toed @t 4. =m #£«htte 







































JANUARY TERM, 1846. 





State, to use of McMahan & Huston, vs. Hamilton and others. 











Held: 


{. That a sheriff is not liable to an action of trespass for arresting a person discharged [un- 
der the bankrupt law. 


2. The sheriff may refuse to arrest him; but if he do, it will devolve upon him to shew that 
the defendant was exempt from arrest. 


3. The return of the sheriff is no evidence of that fact in his behalf. 


ERROR to Boone Circuit Court. 


Topp, for Plaintiff. 


The plaintiff contends to reverse the judgment, 

Ist. That the bond, judgment, execution and default of the sheriff, 
are fully proven. 

2nd. The return on the execution shows a failure to take the body ; 
it was his duty to sieze the body; the excuse offered is no legal justifi- 
cation; the sheriff had no right to judge of the sufficiency of the 
defendant’s discharge under the bankrupt law; it was a legal writ, 
from a competent court, and the sheriff was justified in arresting. 6 
Bacon, 165, 166, 168; 18 J. R. 52; 1 Wend. 32. And if he returns 
matter in excuse of his duty, he should prove it. 6 Litt. 271; 5 
Man. 126. 


Kirattey, for Defendant. 


The errors assigned, are, 

Ist. The misdirection of the judge to the jury, that the plaintiff had 
not, by the testimony, made out his cause of action, &c. 

2. That the court below erred in not granting a new trial. 

The single proposition presented for the consideration of the court 
by the record in this case, is the propriety of the instruction given by 
the court to the jury, on the motion of the defendants. 

We insist that, that instruction was rightfully given, and rely on the 
following authorities to sustain it: 3 Littell’s Reports, 44, Faris v. 
Fuqua; 1 Starkie, 330, 2 vol., 2 part. 1033; 3 Phil. Ev. Cowen & Hill’s 
notes, 1083, 1085; Littell’s select cases, 138, Cosby v. Bustard. 


Napton, J. delivered the opinion of the court. 


This was a suit upon the bond of Hamilton, sheriff of Boone county, 
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instituted in favor of McMahan and Huston for not arresting the body 
of one Jesse B. Dale, against whom they had an execution. The breach 
assigned is, “that said Hamilton did not for want of sufficient goods and 
chattels, lands and tenements of Dale, whereon to levy and make the 
debt and costs in the writ, take the body of Dale, although Dale was 
in the county of Boone, and then and there to be found.” The defend- 
ants pleaded non est factum, and nil debit, aud also gave notice of spec- 
ial matter of defence. ‘The plaintiff gave in evidence the record of the 
proceedings in the case of McMahan and Huston against Dale, and of 
the judgment and execution in that case. The return of the sheriff was 
as follows: “This execution is returned not satisfied, there being no 
property of Jesse B. Dale found in Boone county whereon to levy and 
make the same, and the said Dale having taken the benefit of the bank- 
rupt law. Signed, Aug. 15th, 1842. F. A. Hamilton, sheriff.” &c. 
The plaintiff also offered oral testimony, the object of which was to 
show that Dale lived in Boone county, and could have been taken un- 
der the writ. Upon this evidence the circuit court decided that the 
plaintiff could not recover, and he therefore submitted to a non-suit, 
and moved to set it aside. The motion was overruled, and the cause 
brought to this court by writ of error. 

The only question is whether the return of the sheriff is a legal one, 
and therefore prima facie evidence of the facts therein stated. 

That an action of trespass could not be maintainedin England against 
a sheriff, for arresting the body of a certificated bankrupt, has been re- 
peatedly adjudged. 2 Black. R. 1190; Douglass, 649. In the last cited 
case, (Tarlton v. Fisher,) all the judges declared this to be the iaw, and 
though the statute under which the plaintiff in that case claimed his 
exemption, had expressly provided that he should not be liable to arrest 
by any civil process, yet it was held thatthe sheriff was bound to 
obey the mandate of the writ. Lord Mansfield intimated, that if the 
sheriff chose to take upon himself the truth of the facts, and not arrest 
the party, he might; and the surrender and compliance with the act 
would be a good return; but the sheriff would be answerable. Butler 
& Ashurst express a very decided opinion that the sheriff could not 
take upon himself to decide upon the discharge, but must execute the 
writ. 

The same doctrine was held by the supreme court of Massachusetts, 
in the case of Wilmarth v. Burt, ( 7 Metcalf, 259,) where the effect of 
a discharge under the insolvent laws of that State was considered. The 
court declare, that it would paralize the action of an officer, and often 
defeat the service of legal process, if he were bound to stop, and try 
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the genuineness and validity of a certificate of discharge under a bank- 
rupt or insolvent law. The certificate may not be legal or genuine, 
and yet the officer can take no evidence, nor even put tie debtor him- 
self under oath to prove it. ‘ 

The same principle is asserted by the supreme court of New York in 
the case of Orange Co. Bank v. Dubois, (21 Wend. 353.) The court 
in this case admit the right of the sheriff to take notice of the privilege 
of the person, but under the peril of showing that the exemption is well 
founded. But the court doubt the applicability of this doctrine to 
process against property, where the defendant has been discharged from 
the judgment under the insolvent laws. 

Under the bankrupt law of the United States of 1841, the certificate 
is not an absolute discharge ; it is not a discharge from fiduciary debts ; 
yet the certificate issued under it is a general one, and if the sheriff 
takes notice of it, he decides at his peril, how far it is an effective dis- 
charge from the execution he is directed to levy. 

The return in this case is exceedingly vague and indefinite. Jt does 
not return any arrest, or attempt to arrest, nor does it show that Dale 
claimed any exemption by virtue of the bankrupt law. It simply cer- 
tifies that Dale had taken the benefit of the bankrupt law. If so, the 
sheriff must prove that fact, and his return is no evidence to establish it. 

Judgment reversed and cause remanded. 


TURNER vs. BELDEN, Ap’r. 


The declarations of a person in possession of property are not admissible as evidence in his 
favor, or in favor of those claiming under him to shew title in him. 


APPEAL from Howard Circuit Court. 


Crarx, for Appellant. 


It is insisted by the appellant that the circuit court committed error, 
for the following reasons: 

1. The rights of the plaintiff’s intestate to the slaves, depended on 
the fact whether the defendant had given them to his daughter. The 
evidence of a gift was not by any means certain; indeed there was no 
evidence of an absolute gift, but that the slaves were placed in the 
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possession of Pulliam upon trial, with an expressed intention to give 
them, if they suited—the possession being delivered to Pulliam with 
this understanding—the gift was not completed, and was not intended 
to be until the slaves had been tried, and the defendant informed that 
they suited. It was only a,promise to give on condition, which condi- 
tion was never complied with. The third instruction, therefore, was 
too broad, and is in contravention of a well settled principle of law; 2 
Iredell, N. C. Rep. 361; Adams vs. Hays, 2 Alabama Rep. 118; Sims 
vs. Sims, 2 J. R. 52; Noble vs. Smith. 

2. That the possession of Pulliam in this case, under the circumstances, 
was the possession of Turner; the slaves having been placed in his pos- 
session by Turner for a particular purpose, he held them as bailee for 
Turner, the right to him not having passed by the special possession, 
and could not pass according to the evidence, until Pulliam notified 
Turner that the negroes would suit. See 8 Mo. R. 346, Allison vs. 
Bowles; Harden 531, Woods vs. Chism; 1 Dana Ky. R. 110, Pool vs. 
Atkinson. 

3. That the question of title in this case depending on possession, and 
the manner in which it was acquired, it was not competent for the plain- 
tiff to use in evidence Pulliam’s declaration claiming the property as 
his. Such a rule would enable any person having property in his pos- 
session for a special purpose, to gain the absolute title by a mere claim 
of right, although such claim was in contravention of the principles of 
true honesty and fairness. By such a rule, a fathers’ intended bounty 
could be controlled by a mere claim before the gift had actually been 
made; this being the case, the court ought to have given the fifth and 
sixth instructions asked for by the defendant. See 1 J. R. Warring vs. 
Warring, 340; 8 Wend., Welland Canal vs. hatheway, 480; 4 Cowen, 
Jackson vs. Cole, 587; 2 Rowle, 241, 2 J. J. Marshall, Talbot vs. Tal- 
bot, 4; 4 Bibb, Canole vs. Early, 270; Cowen’s notes on Ph. Ev., page 
154, note 165, Greenleaf’s Ev. pages 120, 176, 203, 223; 5 Mo. R., 
Wilson vs. Woodruff; 8 Mo. Rep., Mclean vs. Rutherford. 

4, That this being a suit between Pulliam’s representative and Tur- 
ner, none of the reasons usually invoked in favor of purchasers and 
creditors can apply. Itis a pure question of right, depending on the 
facts necessary to constitute a gift, there being no pretence of a pur- 
chase or other conveyance. It is contended that the facts proved do 
not constitute a gift, and the instructions given by the circuit court on 
that branch of the case were erreneous; 8 Mo. Rep., Allison vs. Bowles, 
346, and authorities there cited. 

5. That admitting the correctness of the genera! nrinciple, that the 
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declarations of ore while in possession of property may be used as ev- 
idence in his favor, yet such arule is never applied as between the 
parties, unless to explain the nature of possession; certainly never to 
give title. But in this case the court allowed the declaration of Pual- 
liam to go in evidence, not only while he had possession, but before he 
obtained it; and also as to how he got it, and that too when the ques- 
tion to try, was his title to the property claimed. Upon the principle 
decided by the circuit court in this case, a person who had the posses- 
sion of property on loan, or for any special purpose, might acquire the 
absolute right by holding over, and when he was sued just prove tha‘ 
he had claimed the property as his while he had it, and that claim made, 
perhaps, in fraud of the true owner, will secure him the property. See 
authorities cited on the 2nd and 3rd _ points. 

6. It is very clear that the verdict in this case is against the evi- 
dence; there is not a particle of evidence that Pulliam ever claimed 
the children of Ellen, or that they were ever in the possession of Tur- 
ner. A new trial ought then to have been granted, admitting that the 
court committed no error in ruling the law on the trial. 


Leonarp & Davis, for Appellee. 


The defendant objects to the declarations of Pulliam given in evi- 
dence by plaintiff, made by Pulliam while in possession of the slaves, 
that they were his own property. In this we think the circuit court de- 
cided the law correctly. These declarations are part of the res gestz. 
See Williams vs. Vanmeter, 8 Mo. Rep. 342; Greenleaf, 120. See 2 
Ph. on Ev. p. 588, 596, 7, 8, and 601, 2. 

It is also objected, that the court below permitted the plaintiff to 
prove that Turner, at the time of the marriage of his daughter, and ever 
since, was wealthy. We think that where a man’s daughter marries, 
and he sends slaves along with her, his circumstances being such that 
he could well spare them, that the law will construe his act as an intent 
to give, in the absence of any declarations touching the subject. See 
5 Monroe, 503; 3 Hen. & Mun. 132, Moore’s, adm’r vs. Dawney et al.; 
Greer vs. Mullekin, 5 Mo. R, 489. 

Turner’s counsel also contends that the letter written by the intes- 
tate (Pulliam) to the witness Pearson, and read in evidence to the jury, 
was improperly permitted by the court. The letter was produced by 
the witness, Claiborn F. Jackson, and offered as rebutting evidence to 
the testimony of defendant’s witness, Warson, who had testified that 
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Turner wrote the memcrandum sent by him with one Short, who went 
after the negroes to the house of Pearson; witnesses Pearson and 
Jackson having proved this letter to be the same spoken of by Warson 
before it was read to the jury. (See instructions of Turner withdraw- 
ing the effect of the letter from the jury. ) 

It is also insisted that the fifth and sixth instructions asked by Turner 
on the trial below, were improperly refused. That depends upon the 
admissibility of Pulliam’s declarations, as to his ownership of the slaves 
while in his possession, and treated by him as his own property. See 
also 4 McCord, 262, and Pool vs. Bridges, 4 Pickering, 378, and cases 
referred to as above; 2 J. J. Marshall, 383. 

Also, the giving of the 3, 4, 5 and 6 instructions asked by the plain- 
tiff below, is assigned for error. It is believed these instructions were 
correctly given. 

When Turner left Pearson’s, he instructed him to deliver the negroes 
to Pulliam or his order, inthe event he got them back from Fizer. The 
order, therefore, sent by Short was in pursuance of the original author- 
ity given by Turner. 

The record shows that the negroes were continuously in the posses- 
sion of Pulliam, up to the time of his death, from the time they came 
from Pearson’s. 


Narrow, J., delivered the opinion of the court. 


This was an action of trover brought by the adm’r of E. R. Pulliam, 
to recover the possession of a negro woman named Ellen, and her two 
children. The plaintiff had a verdict and judgment. 

The facts of the case, so far as they are deemed material, were as 
follows: In 1841 Pulliam married the daughter of Turner, and shortly 
after the marriage went to housekeeping. "pon this occasion, Turner 
sent with his daughter a servant girl, named Sarah who remained in 
the possession of said Pulliam until the winter of 1841-25; when the 
girl was returned to Turner on account of her not suiting his daughter 
Mrs. Pulliam. In January, 1842, Turner applied to one Pearson, of 
Saline county, for the purchase of the slave Ellen, and informed Pear- 
son that it was his wish to purchase a servant for his daughter, Mrs. 
Pulliam, and if the girl Ellen would suit, it was his design to give her 
to his said daughter. After some negotiation on the subject, Pulliam 
and Turner having both seen the girl, the purchase was concluded ; the 
slave and her children were sent to Pulliam, and the purchase money 
paid by Turner. Pulliam continued in possession of the slave until his 
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death, which took place in November, 1842. Evidence was given on 
the part of Turner to show that the gift to his daughter was not abso- 
lute, but upon the condition that if the slave pleased her, it was to be 
her’s; if not, that the slave should be returned. 

The plaintiff gave evidence conducing to show the contrary; and 
amongst other evidence, the declarations of Pulliam whilst he had pos- 
session of the girl, of his absolute title, were given in evidence. To the 
adiission of this testimony exceptions were taken. 

The court, at the instance of plaintiff, instructed the jury as follows: 

1. “If the jury believe from the evidence that the defendant gave the 
slaves in controversy, or any of them, to his daughter, who was then the 
wife of the intestate, Pulliam, and that the slaves so given were in the 
husband’s possession during the marriage, they belonged to the husband 
and on his death vested in the administrator. 

2. ‘In order to constitute a valid gift of a slave, it is not necessary 
that there should be a deed or any writing manifesting the gift. 

3. “In order to constitute a gilt it is sufficient that the father placed 
the slaves in the posesssion of his daughter, with intent that they should 
be her property ; and if they were originally placed by the father in the 
daughter’s possession on trial to see whether they would suit, and he 
afterwards permitted them to remain with her, with intent that they 
should be her property, it was a valid gift to her. 

4. “If the jury find for the plaintiff, they ought to find the value of 
the slaves belonging to plaintiff, converted by defendant to his use, and 
they may give interest on that value from the time of the conversion to 
the time of finding their verdict. 

5. “If the jury believe that Turner bought the slave Ellen and her 
children for his daughter, and caused them to be delivered to her, with 
intent that they should belong to her, that this is a valid gift, although 
Turner paid for them with his own money, and took the bill of sale in 
his own name. 

6. “That if they find from the evidence that Elijah R. Pulliam had 
the slaves in controversy in his possession at the time of his death, that 
such possession is presumptive evidence that he owned said slaves, and 
the jury are bound so to find, unless the contrary is made out in 
proof.” 

The court also gave the following instructions at cefendant’s in- 
stance :— 

1. That if the jury believe from the evidence that the defendant Tar!- 
ton Turner, purchased the negro woman Ellen and her children, and 
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paid for the same, they will find for him, unless they believe he sold or 
gave the same to Pulliam, subsequent to the purchase. 

2. That the circumstance of the negroes being in Pulliam’s posses- 
sion, connected with his claim of right, is not by any means conclusive 
evidence of title in Pulliam, but such possession may be explained. 

3. That in this instance, Turner had a right to place in the hands of 
Pulliam, his son-in-law, the negroes in question, and to permit them to 
remain there for any length of time under five years, and that by so do- 
ing, he, Turner, did not lose his right to the same, unless they believe 
he conveyed or gave the same to Pulliam. 

4. That although the jury may believe that Turner, when he purchas- 
ed the woman Ellen, intended to give her to his daughter, or Pulliam, 
and that he put her in the possession of Pulliam, yet they will find for 
Turner, unless they believe he had actually given or sold her to Pulliam, 
or Pulliam’s wife. 

5. That the request of Pulliam to Pearson to make the bill of sale 
to him, is no evidence that Turner had given the negroes to him, unless 
the jury believe Turner knew the contents of said letter. 

6. That there is no evidence that he, Turner, did know the contents 
of said letter. 

7. That in this case the plaintiff is the representative of Pulliam, 
and that it requires the same evidence to entitle him to recover, that it 
would to entitle Pulliam, if alive and here prosecuting the suit in his 
own name. 

8. That although the possession of Pulliam cf the negroes is presump- 
tive evidence of title, yet that presumption may be rebutted by the 
facts, and circumstances, under which he got and kept possession, with 
the other facts and circumstances. 

9. That whether the defendant did give the said negroes to Pulliam, 
is a matter of fact for the jury to consider from all the facts and circum- 
stances given in evidence. 

The following instructions were asked and refused : 

1. That the jury are to disregard all declarations of Pulliam, made 
while in possession of the negroes, offered in evidence by the plaintiff, 
which make in favor of the plaintiff’s claim to the negroes. 

2. That the declarations of Pulliam, as to who the negroes were 
bought for, are no evidence, unless made in presence of Turner. 

The objections to the judgment of the circuit court, are principally 
based upon two points, the instructions, and the admission of Pulliam’s 
declarations in evidence. 

1. We consider the declarations of Pulliam, made subsequently to 
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the transfer of the negroes, setting up his absolute title as inadmissible. 
Declarations of a deceased person, made whilst in possession of land 
or personal property, in disparagement of his title, have been admitted 
as legitimate evidence, upon the principle that they constitute a part of 
the ves gestx, and illustrate the character of the possession. Posses- 
sion is prima facie evidence of ownership, and what is said by the pos- 
sessor to cut down his own title is evidence. Judge Cowen, in his 
notes to Phillips, (Phillips Ev. 2, 569,) seems to entertain the opinion 
that the rule is the same where the declarations sustain, or enlarge the 
apparent interest of the declarant. He lays down the proposition broad- 
ly, “that possession of real estate for a long time, may be qualified, and 
explained by the declarations of the possessor, the apparent owner in 
fee being thus cut down to the mere squatter, and the apparent squatter 
elevated to the owner infee.”’ In the same way, he adds, the apparent 
general owner of personal property, may be turned into a bailee or tres- 
passer, and econverso. The first branch of his proposition is well 
settled law, and in support of it, the learned annotator cites a variety 
of cases; but upon a careful examination of all the cases as stated by 
him, I do not observe any one which supports the position, that the 
squatter or trespasser can by his own declarations elevate his title into 
a fee simple, or that the bailee or trespasser, of personal chattels, can 
by his own declarations convert his bailment into an absolute interest. 

Phillips lays down the doctrine as it was decided in the case of Hu- 
man vs. Pettit, (5 Barn. & Ald. 223,) but carries the principle no far- 
ther. ‘The declaration of a deceased occupier of land, that he rented 
it under a certain person, is evidence of that person’s seizen; it is evi- 
dence against a party claiming under the deceased, as his heir at law, 
to explain the nature of the occupation, and to show that it was not ad- 
verse.” 

Professor Greenleaf seems to coincide with Judge Cowen. “In re- 
gard to the declarations of persons in possession of land,’’ says Mr. 
Greenleaf, in his treatise on evidence, “explanatory of the character 
of their possession, there has been some difference of opinion, but it is 
now well settled, that declarations zr dispuragement of the tifle of the 
declarant, are admissible as original evidence. Possession is prima 
facie evidence of seizen in fee simple; and the declaration of the pos- 
sessor that he is tenant to another, itis said, makes most strongly against 
his own interest, and therefore is admissible. But no reason is per- 
ceived why every declaration, accompanying the act of possession, 
whether in disparagement of the declarant’s title or otherwise, if made 
in good faith, should not be received as part of the res gestz; leaving 
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its effect to be governed by other rules of evidence.”? The cases cited 
by the author to support the suggestion here made, at least such of 
them as are accessible, are cases in which the declarations admitted, 
were uniformly against the interest of the person making them, or at 
least derogating from the title which his possession alone would have 
implied. 

This question was noticed by this court in the case of Foster & Fos- 
ter vs. Wallace, 2 M. R. 231; Foster & Foster vs. Nowlin, 4 ib. 24; 
and Wilson, adm’r. of Owens vs. Woodruff, 5 ib. 40. In the first case, 
it was held that the declarations of a person in possession of slaves, 
asserting the title of the declarant, were clearly inadmissible. In the 
case of Foster vs. Nowlin, evidence of this character was admitted, and 
the court seemed to place its admissibility principally upon the ground 
that it was in that case legitimate proof to rebut the evidence of pre- 
vious declarations made by the same party in disparagement of his title. 
In the case of Wilson, adm’r. vs. Woodruff, the court take this view of 
the opinion in Nowlin vs. Foster, and concede that the testimony could 
only be supported as rebutting evidence. 

But we apprehend that the decision in Foster vs. Nowlin cannot be 
sustained; for it does not follow that because a man’s declarations 
against his interest may, under particular circumstances, be given in 
evidence, his subsequent declarations to support that interest will re- 
but or diminish the weight of his prior declarations. 

2. To the instructions given by the circuit court, we see no objec- 
tion, except such of them as apply to Pulliam’s declarations in support 
of his title. 

As the case will be remanded for a new trial, because of the admis- 
sion of improper evidence, we refrain from any opinion as to weight of 
evidence. 

Judgment reversed and cause remanded. 





T. § J.O°HANLON vs. PERRY. 


The pre-emption law of Juiy 9, 1332, was not continued in force by that of 1838. And a 
pre-emption certificate issued in 1839, and which purported to be unde the act of July 
9, 1832, is void upon its face. 


ERROR to Washington Circuit Court. 
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AnpERSON, for Plaintiffs. 


On behalf of the appellants it will be contended, 

Ist. That the instructions given by the court below at the instance 
of the plaintiff were wrong; tending to mislead the jury. 

2d. That the instructions refused the defendants below should have 
been allowed. 

3d. That the circuit court erred, in refusing to admit the evidence 
offered by the defendants, showing that the lands entered by John Per- 
ry on the 26th November, 1839, under the pre-emption act of congress 
of the 9th July, 1832, had never been offered for sale, and that said 
land was reserved by surveyor Ashley, 2 Dec’r. 1820, for certain pur- 
poses. 

4th. That said court erred in refusing the defendants permission to 
prove that they resided upon, and cultivated said land, and claimed a 
right of pre-emption to the same, if they could be regarded as public 
lands liable to entry. 

5th. That a new trial should have been granted for the reasons filed. 


Scorr & Zrreverg for Defendant. 


1. That the certificate of the receiver, and the testimony given by 
Perry, was sufficient to authorize the finding and recovery. Revised 
Code of 1835, page 234, sec. 2. 

2. That it was not competent for the defendants below, the O’Han- 
lons, to go behind, or impeach the title of Perry derived from the 
United States, on the ground of fraud, illegality or irregularity of the 
acts of the United States officers. 6 Mo. Rep. 106, Hunter vs. Hemp- 
hill. 

3. That it was not competent for the O’Hanlons to show as matter'of 
defence, on a trial in an action of ejectment, that they were entitled to 
the right of pre-emption, because our State courts have no power to de- 
cide that question, as it would amount to an interference in the primary 
disposition of the soil, against the compact of the State with the United 
States. State Constitution, Revised Code of 1835, page 25, article 9, 
section 1. 

4. That the O’Hanlons entirely failed to prove the custom on which 
they pretended to rely, as matter of defence: but if proved, it was no 
defence in this action of ejectment: but if admissible as a defence 
and proved, the jury have passed on, and by their verdict negatived 
that part of their defence. Customs, how proved, 1 Bla. Com. 76-7; 
2 Ib. 31. 
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5. That the instructions given by the court for Perry, were rightfully 
given. 6 Mo. Rep. 106, Hunter vs. Hemphill. 

6. That the instructions refused to be given by the court for the O’- 
Hanlons, were rightfully refused, and the testimony offered and rejected, 
rightfully rejected. 1 Mo. Rep. 97, Coleman v. Roberts; 1 do. do. 
505, Donahoe v. Glasgow; 1 do. do. 318, Bellissine v. McCoy; 1 do. do. 
662, Russell v. Barcroft; 3 do. do. 382, Hines v. MtKiney; 3 do. do. 
411, Williams v. Harrison; 6 do. do. 6, Nicholas v. State; 6 do. do. 279, 
Newman v. Lawless. 


Napton, J., delivered the opinion of the court. 


This was an action of ejectment brought by Perry against the O’Han- 
lons, to recover a tract of land in Washington. ‘lhe plaintiff had a ver- 
dict and judgment in the circuit court. 

The evidence offered on the trial by Perry to sustain his action, con- 
sisted of the receipt of the receiver at Jackson, for the land in contro- 
versy, (about 563 acres, ) issued under and by virtue of the pre-emption 
act of the 9th July, 1832, and proof that defendants were in possession 
of a part of the premises. 

The defendants offered proof conducing to show, that the tract of 
land in controversy was part of a tract known in former times as the 
Citadel tract, and made by an off-set in the survey of a larger tract, 
called the usiin tract; that John Perry had claimed this land since 
1808; had furnaces erected thereon, and cultivated a field, in the tract, 
but that the community at large, notwithstanding this claim, continued 
to dig for mineral on the land; that prior to 1803, portions of the land 
were staked out into lots, without any enclosures or buildings thereon; 
that defendants had lived on the land for twelve years; that John Perry 
and the United States agents first set up exclusive title in 1827. 

The defendants further offered to prove, that Perry claimed from one 
Basil Valle, by a conveyance executed in 1806; that said conveyance 
includes his house and lot in Mine a Breton, and that under this con- 
veyance, Perry had procured a confirmation of his aforesaid lot, and an 
eut-lot, containing about ten acres. This was offered to be proved by 
the certificate of the auditor of public accounts, sent to the clerk of 
Washington county. 

The defendant offered further to prove, that Perry was not a house- 
keeper on the land, so entered at the land office at Jackson. 

They offered also to prove, that Perry could not have any donation 
or settlement right under said Basil Valle, because said Valle had a 
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concession from the Spanish government, which had been confirmed, 
and for that purpose read the extract from the books of the recorder of 
land titles, containing the proceedings of the last board on the Old Mine 
concession. 

The defendants further offered to prove that they had filed with the 
register and receiver at Jackson, a notice of their right, before the land 
was offered for sale; that they offered to prove up their pre-emption, 
and tendered paymeut for the land, but that the same was refused; and 
they offered then to prove that they were entitled to a pre-emption. 
This evidence was rejected. 

They also offered to prove that Perry’s entry was illegal; that they 
had appealed to the commissioner of the general land office, and that the 
matter was pending, and undetermined in that office. 

The circuit court instructed the jury, that the certificate given in 
evidence was prima facie evidence of title; that the regularity of the 
acts of the officers who sold the land, was not a matter of enquiry in 
this action, and that the plaintiff must recover, unless the defendants 
had a better title themselves, or proved a better outstanding title in 
another. 

he defendants asked the court to declare the law to be, that the 
act of congress of March 2, 1833, does not continue in force the ope- 
ration of the act of July 9th, 1832, so far as the pre-emptions under the 
last named act are concerned, any longer than the act of 1832 per 
se does; and that the pre-emption act of 1838, does not revive the act 
of July 9, 1832, or its provisions in relation to special pre-emptions. 

These instructions were refused. 

This case is presented in a shape which does not admit of a decision 
on the absolute merits of Perry’s title. The court having excluded all 
evidence attacking or impugning the plaintiff’s title, he was of course 
not called upon to sustain it, and a reversal of the judgment does not 
therefore necessarily imply the nullity of the plaintiff’s title. 

From the testimony which the defendant offered to introduce, and 
from that which he did introduce, it may be inferred that he desired and 
intended to prove, 

First, That Perry was not a housekeeper on the land entered, and 
therefore not within the pre-emption clause of the act of Congress of 
9th July, 1832.. 

Second, That the defendants were entitled to a pre-emption. 

Third, That John Perry had no claim, the rejection of which would 
bring him within the proviso of the third section of the act vf 1832; 
and, 
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Fourth, That the act of 1832 had expired, when Perry obtained his 
pre-emption under it, and that the act of 1838 did not revive it. 

The first two propositions may be considered together; and I regard 
them as involving the same questions, which the court determined in 
the case of Lewis vs. Lewis. If a court of chancery cannot try dis- 
puted rights to pre-emptions, under the acts of congress a fortivr?, it is 
without the province of a court of law to investigate such questions in 
an action of ejectment. 

The proof offered on this head was, that defendants were entitled to 
a pre-emption, and the plaintiff was not. Can this court, or any other 
court, reverse the decision of the register aad receiver, and give title 
to the defendants upon their making satisfactory proof of a right to 
pre-emption? The United States, the proprietor of these lands, have 
declared that the right to a preference in the purchase of their lands, 
shall be determined by certain officers selected by them, and thatfsuch 
right shall be proved to the satisfaction of such officers. Will it then 
answer to prove it to the satisfaction of this court? 

This language of the acts of Congress granting pre-emptions, is &b- 
viously the result of deliberate caution, and its continued adoption, 
without the slightest change, from 1814 up to the passage of the last 
law on the subject, indicates the importance attached toit by Congress. 
Their action on this matter seems to be the result of a conviction that 
the officers to whom the sale of the public domain is entrusted, are as 
likely to do justice to claimants, as the State or federal courts. At all 
events, as the proprietor of the land, the United States had a right to 
prescribe the terms upon which they would sell. Individual instances 
of injustice and oppression may happen under such a law, but perhaps 
such cases are not more likely to happen as the law now is, than if an 
appeal from the decision of these officers was given to the courts. 

A confirmation by act of Congress is not at all analogous to the priv- 
ilege granted by a pre-emption law. The former conveys the title of 
the United States as effectually as a patent; the latter professes to give 
no title, not even the lowest order of title, but merely a priority of 
right in the acquisition of title. The first is a title, the latter is a mere 
privilege. If the officers, whose duty it is to take cognizance of this 
privilege, neglect that duty, I know of no power in the State courts 
to compel them. Their mistakes or frauds may. be corrected by the 
department at the seat of the federal government; and this appears to 
be the only corrective where there is a wilful, or a mistaken breach 
of duty by the subordinate officers, who conduct the sale of the public 
lands. 
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Where conflicting titles have emanated from the government, of 
course the courts must decide between them; but they cannot create a 
title in an individual, where the United States have not given any. 
During the existence of the pre-emption laws from 1830 to 1838, the 
courts might very well protect the settler in his possession, until the 
expiration of the time allowed him to acquire title; not because he de- 
rived any title from such laws, but because a title could not emanate 
during the existence of his pre-emption, to any other than himself, 
which would be valid until the expiration of that time, and his failure 
to avail himself of his privilege. But where the time has expired, 
and no title has been acquired, though his failure to procure a title 
may have been owing to the improper and illegal conduct of the offi- 
cers, he is no longer within the protection of the law, and he undoubt- 
edly no longer has any title which can be recognized in an action of 
ejectment. 

The case of Stephenson vs. Smith is not inconsistent with these prin- 
ciples; that was a question of fraud in the person acquiring the legal 
title, whom the court therefore considered a trustee for the equitable 
owner. 

The court, in my opinion, did not err in refusing to permit thie 
O’Hanlons to prove up their right of pre-emption; for the same reason, 
the proof of the want of certain pre-requisites, among others that Perry 
was not a hcuse-keeper on the land, was properly rejected. The offi- 
cers, who permitted the entry, decided otherwise, and it was a question 
of fact for their determination. 

The defendant also offered to prove that the plaintiff had no claim, 
in consequence of which the land in controversy had been reserved 
from sale. If so, he was not within the provisions of the act of 1832. 

The testimony in relation to Basil Valle’s claim under the old mine 
concession, and Perry’s claim under Valle was introduced, as I sup- 
pose, for the purpose of showing that Perry had no claim to the 553 
acres which he entered at the land office; that this land had been in 
fact reserved for some other purpose, or on account of some othor 
claim. The same purpose seems designed by the evidence of Perry’s 
confirmation to the lot, and out-lot in Mine a Breton. The relevancy 
of this evidence is exceedingly obscure, to say the least of it, and I am 
not satisfied that the question is one which could be enquired into. 
The register and receiver in granting the pre-emption, had necessarily 
to pass upon these questions. Under the act of the 9th July, 1832, it 
was made the duty of the recorder and commissioners to transmit to 
the register of each land office, monthly abstracts of relinquishments of 
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claims in his district, showing the date of the claim, the names of the 
present and original claimants, the quantity of the claim, and its de- 
signation by section, township and range. ‘Chose returns would show 
much more satisfactorily than such negative evidence as the defendants 
attempted to introduce, whether the register acted in conformity to law 
in these particulars. It is clear, that if there wasno such claim on the 
part of the plaintiff, he did not come within the provisions of the law. 
But, however this mey be, the last objection raised by the defendant’s 
instructions, was I think available. 

The proviso of the 3d section of the act of July 9, 1832, was a spe- 
cial pre-emption law; it provided that actual settlers, being house- 
keepers, upon such lands as are rejected, claiming to hold under such 
rejected claim, or such as may waive their grant, shall have the right 
of pre-emption to enter, within the time of the existence of this act, not 
exceeding the quanty of their claims. This provision allowed the: 
claimants two years from the date of the organization of the board, to 
enter the land claimed. The pre-emption act of 1838, had no relation 
to this act ; the terms upon which pre-emptions were allowed, and the 
amount of land allowed the settler, differed most materially from the 
provisions of the act uf 1832. Perry entered the land in controversy 
under the act of 1832, on the 26th Nov., 1839, several years after the 
expiration of the law. The entry, onzts face, purports to be made by 
virtue of the pre-emption act of 1832, and purports to have been made 
on the 26th Nov., 1839. It is, therefore, prima facie, made without 
any authority. This is a question of law, which the courts can deter- 
mine, and not a question of fact, passed upon by the receiver and re- 
gister. In such a case the presumption which usually arises that the 
pre-requisites of the law have been complied with, cannot be indulged; 
for the certificate carries on its face the marks of illegality. It is ap- 
parent that it was issued at a time when the officers had no power or 
authority to issue such a certificate, and it is not therefore prima facie 
evidence even against a mere occupant. 

I adinit that the United States may disregard the illegality of the cer- 
tificate, and ultimately give the title by patent to the plaintiff; but so 
long as the plaintiff has no other evidence of his title than this certificate 
it is, in my opinion, insufficient to maintain his action. 

I think the judgment should be reversed. 
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RICHARDSON, Er at. vs. ROBINSON, Er at. 


When it is attempted to set up an equitable title against a legal title, accompanied with long 
continued possession, the equity must be clearly proven. 


APPEAL from Howard Circuit Court. 


Leonarp & Crark, for Appellees. 


In support of the decree of the circuit court, tle counsel for the ap- 
pellees will insist upon the following : 


POINTS AND AUTHORITIES. 


1. The defendants, and their ancestors, had the legal title twenty, and 
the posession thirty years, and they will not be disturbed by this court, 
unless the complainants establish a clear equity in themselves, to be 
clothed with the legal title. Bird, et al. vs. Ward & Cravens, 1 Mo. R. 
281, new publication. 

2. Richardson, the ancestor, had a vendible interest in the land in 
1815, under the pre-emption law of 1814, and the proof establishes 
that he sold this interest in the former year to Christopher Burckheartt, 
and thereby extinguished all equitable right in himself, and his heirs, to 
the land in question. Bird, et al. vs. Ward and Cravens, 1 Mo. R. 281, 
re-publication ; pre-emption law of 5th Feb., 1813; 1 U.S. land laws 
225; pre-emption law of 12th April, 1814; 1 U. S. land laws 244, 
sec. 5. 

3. The copies of deeds from the recorder’s office of Howard county, 
were competent evidence in the cause, and rightly received by the 
Court. Acts of 1838-9, page 42, title evidence, sections 10 and 11. 
Moss vs. Anderson, 7 Mo. Rep. 338. 

4. If this be otherwise, and these deeds are struck out of the proof, 
yet a parol sale of land in 1815 was valid, and the parol proof establish- 
es the fact of the sale to Burckheartt. Territorial acts, title frauds and 
perjuries, p. 439; title laws, p. 436. 


Napton, J., delivered the opinion of the court. 


This was a bill in chancery, brought by Christopher Richardson and 
James Barton, (by his next friend,) heirs at law of James Richardson, 
deceased, to compel the conveyance of a legal title to a quarter section 


of land from the heirs of Nicholas S. Burckheartt, deceased. 
51 
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The bill alleges that James Richardson, the ancestor, cultivated the 
land in controversy in 1811 and 1812, and that the pre-emption right, 
under the act of congress of April 12th, 1814, was granted to the legal 
representatives of said Richardson, who were both infants, and one of 
them a married woman; that the purchase money was paid by Christo- 
pher Burckheartt, deceased, and by mistake or fraud, the land was 
patented to Nicholas S. Burckheartt, deceased, as assignee, &c. 

The bill charges that the complainants never did assign their interest 
to N. S. Burckheartt, or any other person; that one of the complainants, 
(Christopher Richardson,) and the mother of the other, Elizabeth Bar- 
ton, (formerly Elizabeth Richardson, ) were infants at the time the pre- 
emption was allowed; that the application of the said N.S. Burckheartt, 
was pretended to be for their benefit, but that a patent for the land was 
fraudulently procured to himself, and that he took possession and held 
it until his death. 

The bili alleges that the purchase money was intended by Christo- 
pher Burckheartt, deceased, as a conation to the heirs of said James 
Richardson, and prays for a decree of title. 

The answers of the several defendants, who are heirs of N.S. Burck- 
heartt, set up, that N. S. Burckheartt has been in possession of the land 
since 1815, claiming it as his own, and deny that the purchase money 
was paid by C. Burckheartt, the father of the said Nicholas S., or that 
it was a donation to the heirs of James Richardson. The defendants 
aver, that the Jand was purchased by Christopher Burckheartt, before 
the pre-emption right was allowed, and by him soldto N. S. Burck- 
heartt for valuable consideration; that C. Burckheartt took possession 
immediately after his said purchase, and that afterwards N. S. Burck- 
heartt took possession, and continued in possession until his death; that 
neither said Richardson nor his heirs denied the title of said N. 8S. Burck- 
heartt, in his life time, and that said Nicholas paid the purchase money 
to the United States out of his own money, and for his own use and 
benefit. 

The defendants insist on adverse possession since 1815, and rely up- 
on the record of the deeds from James Richardson to C. Burckheartt, 
and from C. Burckheartt to N. S. Burckheartt. 

The evidence on the part of the complainants established, that their 
ancestor, James Richardson, moved to the Boons’ Lick in Howard co., 
in the year 1811; that he cultivated a small portion of ground, and es- 
tablished salt works; that in 1812 he was joined in the salt making bu- 
siness by one Alcorn, but their partnership was discontinued in the 
same year; that about this time Christopher Burckheartt, whose daugh- 
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ter said Richardson had married, moved up to the “‘lick,”’ and with his 
family occupied the same cabins with Richardson, and carried on the 
salt making together, until the incursiens of the Indians drove them in- 
to the forts; that they returned in 1815, that in the fall of that year Rich- 
ardson, with a view to benefit his health, left for the lower country, and 
died without ever returning. 

Several witnesses testify, that Richardson declared he had sold his 
land to Christopher Burckheartt, and also that C. Burckheartt said he 
had bought it, and assumed the payment of some of Richardson’s debts. 

Whilst Richardson was in possession, and previous to the time he 
was joined by C. Burckheartt, Nicholas 8S. Burckheartt came out to this 
country from Kentucky, and worked at the lick, with his brother-in- 
law, as an ordinary hand. It also appears, that in 1815, and perhaps 
for some years thereafter, said N. S. Burckheartt was not the ostensible 
owner of any considerable property, but was sheriff of Howard county, 
and held some other lucrative offices. 

It was also proved that Nicholas S. Burckheartt lived at the lick, from 
1815 until he married, and that he claimed the lick as his property, 
though his father and mother continued to reside thereon for several 
years; and up to the time of the bringing of this suit his mother still 
lived on it. The money to enter the land, at least a portion of it, was 
advanced by Christopher Burckheartt, the father. The last payment 
was made by N.S. Burckheartt, and the father Christopher Burck- 
heartt, who was present when the payment was made, was heard to say 
that the land belonged to said Nicholas 8. 

Drake, a witness for complainants, testified that Christopher Burck- 
heartt had bought of Richardson, and that C. Burckheartt had assigned 
all his interest to Nicholas, on condition that he, Nicholas, should pay 
to Richardson’s heirs, whenever they became of age, whatever the land 
was worth. in 1825, Christopher Burckleartt and Nicholas S. came 
to witness, and told over their contract, which was as above; that 
Nicholas S. Burckheartt often told witness that he was indebted to 
Christopher Richardson for the land, and a few weeks before his death, 
stated that all his land business was settled, if Christopher Richardson’s 
land was only paid for; that he had not hitherto paid, because he was 
afraid Christopher Richardson would ask too much; that witness had 
stgned C. Richardson’s right in 1825, as guardian, at the request of 
Nicholas S. Burckheartt; that the estate of Barton, husband of Eliza- 
beth Richardson, and father of the complainant James Barton, was in 
debt to Nicholas S. Burckhearit; that witness had s¢gned uway the 
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right of said Christopher Richardson, because of the conveyance from 
Christopher Burckheartt to said Nicholas. 

The transfer from Roger Barton and Elizabeth Barton, was acknow- 
ledged before a justice of the peace, on the 17th May, 1819; that from 
Christopher Burckheartt and Christopher Richardson, (by his guardian 
D. R. Drake,) was made on the 8th April, 1825, and acknowledged 
before John Miller, register of the land office. 

The defendants gave evidence of repeated acknowledgments made 
by Christopher Burckheartt of the ownership of his son, Nicholas §S., 
and acts of ownership on the part of said Nicholas. The defendants 
also offered in evidence, the record copy of a conveyance from James 
Richardson to Christopher Burckheartt, dated 13th April, 1815, and an 
assignment of the same from C. Burckheartt to N. S. Burckheartt, dated 
25th July, 1815, acknowledged and recorded on 9th Feb’y, 1820, be- 
fore Gray Bynum, the clerk of Howard county. Before offering it as 
evidence, the defendants proved that diligent search had been made for 
this deed, but it could not be found; they also introduced two subscrib- 
ing witnesses, but neither of them had any recollection of the matter. 
The court admitted the deed in evidence. 

Upon the final hearing, the court dismissed the bill, and from this ll 


cree tlhe complainants. appeal. 
In this case an equitable title to land is set up in opposition to a " 


gal title accompanied by long continued possession. The principles of 
natural equity coincide with the rules by which courts of chancery 
would be governed in such a case, in requiring the equitable title to 
be satisfactorily established before the application can be sustained. 

Much of the evidence in this cause was entirely foreign to the merits; 
we allude to so much of it as tended to show an equitable title in the 
heirs of Christopher Burckheartt. 

The equitable title of Richardson’s heirs, as it appears in evidence, 
is supported principally by the attempted transfers of the title in 1819, 
and in 1825, the invalidity of which is insisted on, and by the deposi- 
tion of David R. Drake. 

To rebut this equity, the defendants rely upon the conveyance from 
James Richardson to Christopher Burckheartt, in 1815; and secondly, 
upon the proof of a parol sale, if that deed be held inadmissible. 

Whether a party who insists upon a conveyance by deed, can be per- 
mitted after ‘ailing to prove his deed, to show a parol sale, in cases 
where a transfer could legally be made, either by deed or by parol, is 
a question which we do not think necessary to be decided. MaFaden 
v. Rippey, 8 Mo. Rep. 738. If the record of the deed from Richard- 
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son to Burckheartt was properly admitted, it certainly goes very far to 
disprove the existence of the equitable title which the bill sets up in 
the heirs of Richardson. The admissibility of this deed is, thercfore, 
considered the most important point in the case. 

By the act of Dec. 23d, 1815, the clerks of the circuit courts were 
authorized to take the acknowledgment and proof of deeds, and by 
the act of Feb. 1, 1817, all deeds for land, proven and acknowledged 
before any competent authority, were required to be recorded within 
three months from the date thereof, in order to be good against a sub- 
sequent purchaser. The conveyance from James Richardson to Ciris- 
topher Burckheartt, was executed in April, 1815, and recorded in Feb. 
1820, the clerk of the circuit court of Howard county having taken the 
acknowledgment in due form of law. 

The 10th section of the act of February 1, 1839, permits a deed, 
acknowledged, proved and recorded according to law, (that is, the law 
in force at the time of its acknowledgment,) though it may not have 
been recorded within one year ftom its date, or twenty years before it 
is offered to be read in evidence upon proof «of such facts and cir- 
cumstances as, together with the certificate of acknowledgment and 
proof, will satisfy the court that the person who executed the instru- 
ment, is the person therein named as grantor. The next section pro- 
vides, that in cases where the original is lost, the record copy may be 
received in evidence, upon ¢he same proof being made as is mentioned 
in the preceding section to authorize the reading of the original. 

The copy of the deed from Richardson to C. Burekheartt, comes 
within the foregoing provision, if the facts and circumstances proved 
on the trial were sufficient to warrant the court in believing that James 
Richardson, who is named as the grantor, was the identical person who 
executed this deed. The subscribing witnesses were called, but as 
might have been expected, they had no recollection of having ever wit- 
nessed the deed. The deed had been executed more than twenty-five 
years before the trial, and how few would recollect an occurrence of 
such a character at such a distance of time. The clerk who took the 
acknowledgment nearly five years later, did not remember the part he 
had taken in the transaction. But it was proved that Richardson, 
shortly after the date of this deed, left the land, and that Burckheartt 
took sole and exclusive possession, and claimed that he had purchased 
it. It was also proved by one witness that previous to Richardson’s 
departure for the lower country, he told witnesss that he had sold out 
to Burckheartt, and being indebted to witness he was assured that 
Burckheartt would pay him, and that Burckheartt did accordingly as- 
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sume to pay the debt. There were facts and circumstances which, in 
our estimation, warranted the court in considering the identity of James 
Richardson with the grantor in this deed as sufficiently proved to let 
the copy in evidence. 

The testimony of the witness, Drake, is not so easily reconciled with 
the appearance which these conveyances give to this transaction. This 
witness, as guardian of Christoper Richardson, had conveyed, or at- 
tempted to convey, all the right of said Richardson to the land in con- 
troversy in 1825; this he did as he alleges, because of the conveyance 
from Christopher Burckeartt to Nicholas S. Burckheartt. It is to be 
remarked that all the conveyances, or attempted conveyances, either 
by James Richardson, the ancestor, or by his children, are absolute on 
their face. Admitting that these attempted transfers from Christopher 
Richardson by his guardian, and from Elizabeth Barton, were absolute- 
ly void, yet it is singular that the witness, Drake, should have made 
himself a party to such a transfer, absolute on its face, with a knowledge 
that the land had been originally conveyed to Christopher Burckheartt, 
and by him to his son Nicholas, zn ¢rust for the heirs of J. Richardson. 
Conversations such as the witness testifies to, with Nicholas S. Burck- 
heartt before his decease, may be so easily misunderstood, that we do 
not think that they could, under any circumstances, outweigh the re- 
corded deeds, the oral testimony of other witnesses, and an undisturbed 
possession of thirty years. It may be, that Nicholas S. Burckheartt 
considered himself under some obligation, through feelings of kindness 
and relationship (for the complainants were his sister’s children) to make 
them some compensation for their father’s land, which had doubtless 
been purchased at a small price, and had perhaps very much apprecia- 
ted in value. Or it may be that a doubtful title might induce him to 
make propositions for compromising the claims of Christopher Richard- 
son. Such propositions cannot be regarded as an acknowledgment of 
Richardson’s title. 

This last idea appears to be confirmed by the testimony of Elizabeth 
Burckheartt, the mother of Nicholas, and grandmother of the complain- 
ant, Christopher Richardson. She states that she heard Nicholas S. 
Burckheartt say, one or two years before his death, that he wished he 
had purchased Richardson’s claim to this land, and asked her at an- 
other time, if she knew huw much said Christopher would take for his 
right, &c. 

Upon the whole case, we are satisfied that the circuit court properly 
dismissed the bill, and the decree is therefore affirmed. 
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RINEY vs. VANLANDINGHAM. 


1. In an action for malicious prosecution, the testimony of defendant before the officer is not 
admissible, unless it appear that the facts testified to were known to the defendant alone. 


to 


. The declarations of a party not made under oath are not admissible to corroborate his evi- 
dence given on oath. 


(ay) 


- Malice, as well as want of probable cause, is necessary to sustain an action for malicious 
prosecution. 


4. It is the duty of the plaintiff in error to shew by his bill of exceptions the errors of the 
inferior court. The presuimption is in favor of the judgment of ihat court. 


ERROR to Scotland Circuit Court. 


Carty We ts, for Plaintiff. 


1. The evidence was not sufficient to prove either malice or want of 
probable cause. The weight of evidence is decidedly the other way; 
therefore a new trial should have been granted. 

2. Plaintiff’s own statement to Hickman, Riney not being present, 
was illegal evidence. He could not in that way make evidence for 
himself. 

3. Riney’s evidence before the justice ought to have been admitted. 
The question was not what Vanlandingham swore, but whether what he 
swore was true. If the two Andersons and Rice were not present at 
the alleged conversation, then no one was present but plaintiff and de- 
fendant; and if so, from policy, and for his own protection, Riney’s evi- 
dence before the justice ought to have been received. 

If these persons were present, then the statement of Vanlandingham 
is untrue, and the case was not made out. The statement of R. to V. 
that, ‘“‘what he had sworn was true, or that he had went it like a man,” 
was evidently ironical, and intended asa censure. R. immediately had 
him arrested. 

4. The first instruction given for the plaintiff below is erroneous for 
twu reasons: Ist. It goes on the ground that perjury was the charge 
made by Riney against V., whereas neither the declaration or the evi- 
dence show any such charge as perjury. The words spoken are not 
shown to have been at all material to the issue. Indeed it is no where 
shown, either in pleading or evidence, what the issue between Lowen 
and Riney was. The instruction, therefore, was wholly irrelevant. 
2nd. It assumes that want of probable cause is sufficient to maintain 
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the action. Thisisnotthe law. Although malice may be inferred from 
“want of probable cause,” still it must be proven as a fact. The first 
instruction assumes a contrary position. 

5. The second and third instructions taken together, are exceedingly 
erroneous. Here the court weighs the evidence for the jury, and tells 
them how much evidence is sufficient. The court says in substance, 
‘“‘the discharge almost proves the plaintiff’s case. A very little more 
evidence is enough.” Ist. A discharge does not always raise the pre- 
sumption of innocence; it depends on circumstances, and in this case 
the circumstances were tlie otlier way; and 2nd. It is the province of 
the jury, and not of the court, to weigh evidence, and to decide how 
much is sufficient. The terms “very slight evidence,” are too indefi- 
nite for a court to use before a jury. Who can tell how much “very 
slight”’ evidence is ? 

6. The fourth and fifth instructions are still on perjury, and are as be- 
fore shown irrelevant. 

7. If the instructions asked by defendant were given, they are utter- 
ly inconsistent with those given at the instance of the plaintiff, and this 
is error. The jury could not know which to regard ; one set requires 
the proof of both malice and want of probable cause; the other set re- 
quires only want of probable cause. If not given, it was error to re- 
fuse them; they are clearly legal. 

8. But in addition to the above points, plaintiff insists that Riney’s 
affidavit charged no crime, and that no warrant should have been issued. 
The affidavit containing no charge of crime, the justice had no author- 
ity to issue his warrant. Is Riney blamed for the unlawful act of the 
justice ? 

The declaration contains no cause of action. Can a verdict and 
judgment on such a declaration be sustained ? 


Guover & CampBELL, for Defendant. 


The testimony was conflicting. The jury might well have given the 
verdict, and it is against the practice of the court to disturb it; 6 Mo. 
Rep. 61. 

The defendant, in an action of this sort, is never allowed to intro- 
duce his own testimony on the trial of the prosecution, except when 
no other person was present at the commission of the alleged offence ; 
here the offence was charged to have been committed at the court house, 


in the presence of many persons; 2 Mo. Rep. p. 181; 6 ib. p. 41; 4 
Phillips Ey. p. 259. 





—_ on 
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The court committed no error in instructing the jury, that the dis- 
charge of the plaintiff by the justice was a circumstance tending to 
show the want of probable cause, and that slight evidence in addition 
thereto would be required of the plaintiff in the absence of all repellant 
testimony on the part of the defendant ; 8 Mo. Rep. 342. 

Where there has been no probable cause for the prosecution, express 
malice need not be shown. In such case the law presumes malice; 8 
Mo. Rep. 342; 2 Tuck. Com. 64; 4 Lit. 335; 1 Marsh. R. 224. The 
defendant’s affidavit could not be evidence for him. The law compels 
the plaintiff to introduce it; he can in no other way prove the prosecu- 
tion. We have just seen that the testimony of the defendant, even 
where the plaintiff has cross examined, cannot be evidence against the 
plaintiff; and if not, upon what principle could his ex-parte affidavit 
come in? 


Napton, J., delivered the opinion of the court. 


Vanlandingham brought his action against Riney for a malicious pros- 
ecution, and obtained a verdict and judgment. 

The ground work of this action originated in a suit between Riney 
and one Lowen, in which suit Lowen was the plaintiff. Upon the trial of 
this suit of Lowen vs. Riney, Vanlandingham was examined as a wit- 
ness, and testified that Riney, shortly after the affray between him and 
Lowen, had said to him: “Bill, I have whipped the old stud; I have 
whipped him like damnation,” meaning thereby that said Riney had 
whipped said Lowen. This conversation Vanlandingham said took 
place at the house of Elijah Anderson, in the presence of said Elijah, 
and Willis Anderson, and Plim. Rice. Shortly after this trial, Riney 
made affidavit before a justice of the peace, charging Vanlandingham 
with perjury in making this statement. A warrant was issued, and Van- 
landingham was arrested. An investigation took place, and Vanland- 
ingham was discharged. 

For the proceeding on the part of Riney, the present action was 
brought. 

On the trial, the plaintiff proved the proceedings before the magis- 
trate—the affidavit, warrant, arrest and acquital; and further proved 
that Riney had boasted of having whipped Lowen to others, in Janguage 
very similar to that attributed to him by Vanlandingham. The plaintiff 
also proved that Riney was present at the trial, and after hearing Van- 
landingham’s evidence, had observed to’a bystander that “Vanlanding- 
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ham had sworn to the truth, o7 had went it like a man ;”’ and the witness 
did not think the remark zronical. 

The defendant proved by Elijah Anderson, that he (Anderson) did 
not hear any such conversation between Vanlandinghim and Riney, as 
Vanlandingham had testified to; and that they were not very friendly. 
The same statement was made by W. Anderson; P. Rice, it was proved, 
had died before the trial. 

Defendant also proposed to use as evidence his own statements made 
before the examining magistrate; but this was denied, and exceptions 
were taken. 

The plaintiff in rebuttal then proved that Vanlandingham had made 
to a witness, just before the trial, the same statement he made on oath 
at the trial, ia almost the same language; and that Vanlandingham had 
desired witness not to mention it, as he (V.) did not wish to be a wit- 
ness, on account of the unfriendly feeling existing between him and 
Riney. This testimony was objected to; but it was admitted and no 
exceptions were taken. 

The court, at the instance of the plaintiff, gave the following instruc- 
tions to the jury. 

1. That if the jury believe from the evidence in the cause that the 
defendant caused the plaintiff to be arrested on the charge of perjury, 
without having probable cause of the plaintiffs being guilty of wilful and 
corrupt perjury, that they should find a verdict for the plaintiff. 

2. That the discharge of the plaintiff by the justice who examined 
the charge against him, is one circumstance tending to prove the want 
of probable cause for the arrest and prosecution. 

3. That slight evidence on the part of the plaintiff to prove want of 
probable cause for the arrest of the plaintiff, after his acquittal, is suf- 
ficient, unless rebutted by evidence on the part of the defendant. 

4. That if the jury believe from the evidence, that the defendant had 
not probable cause for the arrest of plaintiff on the charge of perjury, 
that in that case no express malice need be proved by the plaintiff, to 
ertitle him to a verdict. 

5. That if the jury believe from the evidence that if the defendant had 
not probable cause for charging and arresting the plaintiff for perjury, 
that they should find for the plaintiff, and assess such damages as they 
may think from the evidence the plaintiff has sustained from the prosecu- 
tion, either to his person, his feelings, his property or his character. 

That the affidavit of Riney before the justice of the peace, is not evi- 
dence for Riney in this cause, and cannot be taken into consideration 
by the jury in making up their verdict. 
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The following instructions were asked by the defendant, to the giv- 
ing of which objections were made : 

1. That in this case, it is not necessary to prove perjury of plaintiff, 
and if there was any probable cause for the prosecution, they must find 
for the defendant. 

2. That plaintiff must prove both salice in defendant, and also want 
of probable cause for the prosecution. 

3. That the acquittal by justice is not sufficient in itself to show the 
want of probable cause. 

The motion for a new trial, in addition to the usual grounds, distinct- 
ly relied on the following points: The instructions given in behalf of 
plaintiff; the admission of the warrant issued by the justice; and the 
admission of Vanlandingham’s statements to sustain his oath; and the 
rejection of Riney’s affidavit, and oral testimony before the justice, as 
evidence in Riney’s favor. 

The motion was overruled, and the cause comes here by writ of error. 

One of the principal objections insisted on, to the action of the cir- 
cuit court, is the exclusion of Riney’s testimony before the magistrate 
as evidence in his favor. In this, the decision of the circuit court was 
conformable to the opinion of this court in the case of Hickam vs. Grif- 
fin, 6 Mo. R. 41. The rule as there stated, with its qualifications, ap- 
pears to be sustained by Phillips, (1 Phil. Ev. p. 71,) and Starkie, (2 
Stark. p. 681,) and Greenleaf, (Green. Ev. 398.) The rule seems to 
have been adopted without qualification by the supreme court of Ten- 
nessee, in the cases of Moody vs. Purden, 2 Hay. 29, and Scott vs. 
Wilson, Cooke 315. Upon what grounds this opinion was based, and 
under what circumstances the evidence was admitted, we are not ap- 
prised, those reports not being accessible. ‘The case now under con- 
sideration does not come within the reason of the rule, stated by Lord 
Holt in Johnson vs. Browing, 6 Mod. R. 216, nor is it affected by the 
opinion of this court in the case of Hayes vs. Waller, 2 Mo. R. 222. In 
this last case, there was a charge of hog stealing, and no one but the 
prosecutor was present when the offence was committed; his testimony 
before the magistrate was therefore admitted to show want of probable 
cause, ex necessitate rez. Here the statement of Riney was made, as 
Vanlandingham testified, in the presence of three witnesses, two of 
whom the defendant examined, and the third was dead. The two wit- 
nesses examined said they had heard no such statement by Riney, and 
if the jury believe these witnesses, it would seem that a probable cause 
was made out; and the testimony of the defendant would have added 
no weight to the vase. 
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The testimony in relation to Vanlandingham’s statements not under 
oath, corroborative of his statement on the trial of the case of Lowen 
vs. Riney, was inadmissable. 

It is well settled in England, that what a witness said not upon oath, 
is inadmissible to confirm what he has said under oath; Rex. vs. Parker, 
3 Doug. 242. In the case cited, Buller, J., denied the doctrine of 
Luthrell vs. Reynell, 1 Mod. 283, and the authority of Hawkins, (2 
Hawk. P. C. 431,) who had maintained the competency of such proof. 
In accordance with this decision of Buller, which he also asserts in his 
treatise, (Buller’s Nisi P. 249,) is the opinion of Starkie, Phillips, and 
Greenleaf. Starkie says, “that the witness having given a contrary 
account, although not upon oath, necessarily impeaches either his ve- 
racity or his memory; but his having asserted the same thing does not 
in general carry his credibility further than, nor so far as, his oath.” 
In Greenleaf’s Evidence the same doctrine is stated: ‘Evidence that 
the witness has on other occasions made statements similar to what he 
has testified in the cause is not admissible, unless, where a design to 
misrepresent is charged upon the witness, in consequence of his rela- 
tion to the party, or the cause; in which case, it seems, it may be pro- 
per to show, that he made a similar statement before that relation exis- 
ted.” Greenleaf’s Ev. p. 521. 

In relation to this sort of evidence, Phillips makes the following per- 
tinent remarks : “It may be observed on this kind of evidence in gene- 
ral, that a representation without oath, can scarcely be considered as 
any confirmation of a statement upon oath. It is the oath that con- 
firms, and the bare assertion that requires confirmation. The probabil- 
ity is, that in almost every case the witness who swears to certain facts 
at the trial, has been heard to assert the same facts before thie trial; 
and it is not so much in support of his character that he has given 
the same account, as it would be to his discredit that he should ever 
have made one different. If a witness has made a statement a hun- 
dred times in one way, and a hundred times another way, dire’‘!y con- 

trary, the only inference is, that he is utterly destitute of credit.” 1 
Ph. Ev. 308. 

There are, it is true, very respectable authoriries which maintain the 
admissibility of such testimony. People vs. Vane, 12 Wend. 7°; Me- 
Nally’s Ev. 378; Cooke v. Curtis, 2 Harr. & M. H. 93; 1 Serg. & Rawle, 
536; 2 Wash. R. 148; 1 Peter’s C. C. R. 203. But we are disposed 
to consider the doctrine of the elementary writers, above referred to, 
as the correct and saferule. Testimony of this character is very easily 
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manufactured, and it is especially objectionable in a case like this, when 
itis made post Litem motam. . 

But the defendant acquiesced in the decision of the circuit court, and 
itis therefore an error which this court cannot correct. 

As to the instructions to the jury, the bill of exceptions does not 
show what instructions were given. It is stated that those asked by the 
plaintiff were given, but it does not appear whether those asked by the 
defendant were given or not. If the instructions given at the instance 
of the plaintiff were clearly illegal, this defect in the bill of exceptions 
would not prejudice the defendant’s right to a reversal of the judgment. 
But the only substantial objection to these instructions is, that they do 
pot seem to apprize the jury, with sufficient distinctness, of the necessi- 
ty of finding malice, in order to a recovery by the plaintiff. This per- 
haps, is inferrable from the fourth instruction. But malice, as well as 
want of probable cause, is essential to maintain an action for malicious 
prosecution, and this the defendant had a right to have placed before 
the jury, with such clearness that they should not be misled. Had the 
jlaintiff’s instructions alone been given, the defendant would have a 
just cause of complaint, but the most natural .construction of the bill of 
exceptions is, that the defendant’s instructions were also given, and if 
so there could be no objections on this ground. It devolves on the 
plaintiff in error to show that the court erred; the presumption is in 
favor of the legality of the judgment, and if any doubts arise from the 
obscurity of the case stated, the defendant in error has the benefit of 
them. 

The judgment of the circuit court will therefore be affirmed. 





STEELE vs. PARSONS. 


Parsons bought a tract of land from Gibson, for which he paid $50, and gave his note for 
$300. At the same time P. executed to G. a bond, conditioned to re-convey the land 
if G. should refund the $50, and deliver up the note, on acertain day. The note was 
fraudulently assigned by G., and while thus in equity belonging to G., Parsons was 
garnisheed on a judgment against G. After the garnishment the note and defeasance 
were assigned to Steele. This was a bill filed by Steele to compel Parsons to re. 
convey. 


Held : 
That Parsons being compelled to pay the judgment against him, as garnishee, the note in 
equity being the property of G. at the time of the garnishment, any subsequent transfer 


cannot, in equity, affect the right of Parsons to use the judgment against him as a de- 
fence, and the bill ought to be dismissed. 
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APPEAL from Lingoln Circuit Court. 


Carty We tts, for Appellant, 


Makes the following appoints: 

1, The deed and defeasance made at the same time, taken together, 
have the effect of a mortgage. Gibson having the power to redeem 
at any time before January 1, 1840, by refunding the money and return- 
ing the note. 

2. Gibson’s sale and assignment to Steele, invested Steele, in equity 
with the same right. 

3. Parsons was in no sense the debtor of William Gibson, until the 
first January, 1841, when the bond fell due, and the power to redeem 
ceased. 

4. Before that period the money and bond were tendered to him by 
Gibson’s assignee. 


5. There was fraud between Parsons and Joseph Gibson, to defeat 
the operation of the defeasance. 


W.M. Campsett, for Appellee. 


On behalf of Parsons, I make the following points : 

1. Parsons was indebted to Wm. Gibson, on the 2nd of June, 1840, 
the time when he was summoned as garnishee, as said Wm. Gibson 
was then the real owner and holder of the note for $300. 

2. That fact having been judicially determined by the finding and 
judgment of the circuit court, it cannot be reversed collaterally in this 
suit. 

3. Wm. Gibson having fraudulently withheld his defeasance bond from 
record, and having thus caused Joseph Gibson to have Parsons sum- 
moned as garnishee, could not set up that secret defeasance as a de- 
fence against the claim of Joseph Gibson, nor can any person claiming 
under him do the same thing either directly or indirectly. 

4. It was not the duty of Parsons, when summoned as garnishee to 
take the place of the defendant in the execution, nor set up defences 
for him, nor was it his duty to become an interpleader for the benefit of 
third persons. 

5. The tender made by Steele to Parsons, on 13th of June, 1840, and 
the demand of a conveyance of the land to him, was of no value what- 
ever; because, Steele at that time had no interest in, or claim to the 
land, either legal or equitable, and he did not acquire any such interest 
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till the 6th of July following, when the defeasance bond was assigned 
to him. 

6. Steele was fully apprised of the proceeding against Parsons as 
garnishee, and did not interplead, nor set up his claim, but stood by, 
and let judgment be rendered against Parsons without objection, and 
cannot now object to that judgment. 


McBrupe, J., delivered the opinion of the court. 


On the 23d June, 1841, Steele filed his bill in chancery in the Lincoln 
circuit court, making Parsons and William Gibson defendants. The 
bill states that in April, 1840, Gibson being seized of a half quarter 
section of land lying in Lincoln county, and containing 80 acres, con- 
veyed the same by deed to Parsons for the sum of $350; fifty dollars 
of which was paid at the time by Parsons to Gibson, and the remaining 


$300 secured by note payable on the Ist January, 1841. That although 


the deed purported on its face to be absolute, yet it was subject to a 
lefeasance bond executed at the same time by Parsons to Gibson, by 
which Gibson had the privilege of redeeming the land by surrendering 
the note for 5300, and repaying to Parsons the fifty dollars paid, with 
the accruing interest at the rate of ten per cent., provided this was 
done prior to the first of January, 1841. That in June, 1840, com- 
plainant bought the note from Gibson on Parsons, and on the 13th day 
of the month he tendered to Parsons the note for $300, the defeasance 
bond, and the 850, with the interest thereon, and demanded a convey- 
ance of the land to him, but that Parsons refused to accept the tender, 
or make the conveyance. The prayer of the bil] is, that Parsons may 
be compelled to convey the land to the complainant, Steele. 

William Gibson, one of the defendants, made no answer, and the bill 
was taken as confessed as to him. 

The answer of Parsons, the other defendant, admits the execution of 
the deed from Gibson to himself, and of his note; and the defeasance to 
Gibson, but insists that the latter was a mere personal favor to Gibson, 
and for no other purpose. It denies any tender by complainant, but 
admits a tender by one Seaton, of the money, &c., but insists that he 
always understood that Seaton was acting for himself, and not for an- 
other, and that he knew nothing of the transfer to Steele, the complain- 
ant, until the spring of 1841, when they were for the first time shown 
to him by complainant’s counsel. That before the pretended tender by 
Seaton, he had been regularly summoned as a garnishee, under an ex- 
ecution in favor of Joseph Gibson against William Gibson, and at the 
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following August term, interrogatories were propounded to him, which 
he answered at the May term, 1841, admitting his having executed a 
note to William Gibson for $300, and also that James Gibson had given 
him notice on the 3rd of May, 1840, that the note was assigned to him. 
He also charges that the transfer of said note by William Gibson to 
James, and from James to Nancy Gibson, and by her to Steele, were 
contrivances to prevent Joseph Gibson from collecting his debt by gar- 
nishment. He denies that William Gibson could convey any right to 
the tract of land in controversy, that could conflict with his title. 

To this answer there was a general replication. After several con- 
tinuances of the cause, on the 6th Nov. 1843, Parsons, by leave of the 
court, filed an amended answer, stating that after the date of his first 
answer, on the 22nd October, 1841, a judgment had been rendered in 
favor of Joseph Gibson against him as garnishee, for the full amount 
that was due by him on the note given to William Gibson, and making 
profert of the record. He also charges that said Steele was well ap- 
prised of the fact that he had been summoned as garnishee, and had 
answered, and that proceedings were in progress to obtain a judg- 
ment in favor of said Joseph Gibson against him as garnishee, and that 
he took no steps to interplead, or claim said note or debt, or set up his 
claim. 

At the same term, the complainant filed an amended bill, in which he 
charges that Parsons was well apprised of the sale of said land by Wil- 
liam Gibson to him, before he was summoned as garnishee; that he 
further knew that complainant had possession of the note, and inten- 
tionally concealed the fact from the court; that he fraudulently omitted 
to state in his answer that the note was given to William Gibson for 
said land, and that William had the priviledge until the first of January, 
1841, to redeem it; that he concealed from the court the fact that this 
bill in chancery had been brought; and that he might have successfully 
defeated the claim of Joseph Gibson, if he had taken the proper steps 
todo so. He also charges that subsequent to the judgment in favor of 
Joseph Gibson, against Parsons as garnishee, an agreement was entered 
into between Josep!: Gibson and Parsons, by which Joseph agreed to 
release Parsons from said judgment, if he should lose the land in this 
suit; but that the agreement was made verbally before the judgment. 
At the same term of ile court, Parsons filed his answer to the amended 
bill, denying all fraud or improper conduct on his part, and recapitula- 
ting the different steps that had been taken in the proceedings of gar- 
nishment; states that 2s garnishee he answered according to the facts 
as they were known to him, and sets forth his answer; that in his an- 
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swer he did rot set up the transfers to Jas. Gibson and Nancy Gibson, 
because he considered them fraudulent and void, and believed that the 
note stil! belonged te William Gibson; that at the time of his answer as 
garnishee he had never heard of the claim of Steele to the note, nor did 
he hear of it until this chancery suit was brought; that he did not set 
up the claim of Seaton because he considered it fraudulent, and that it 
was apart ef the scheme concocted to cheat Joseph Gibson out of the 
amount of his judgment against William Gibson, and that he did not 
wish to become a party thereto. He charges that Steele and Seaton 
were both well apprised of the nature of Josep! Gibson’s claim against 
William Gibson, and of the fraudulent attemyits to cheat Joseph Gibson; 
that they well knew of the fraudulent assignusent to James Gibson, and 
Nancy Gibson, and that the sale of the note z:d of the land to Steele, 
was a part of the same fraudulent attempt to defraud Joseph Gibson, 
and that Steele was well apprised of that fact; that he did not mention 
this suit in his answer because it was not then brought. He denies 
that he could by any preper means have defeated the claim of Joseph 
Gibson, and that he was not bound to enter into the foul and fraudulent 
conspiracy for that purpose; that after the judgment in favor of Joseph 
Gibson, after the execution was issued thereon, and after a part of the 
money had been paid, Jeseph Gibson did execute to him a paper prom- 
ising to release said judgment, and refund the money paid if he should 
Jose the land ; he denies that there was any previous understanding or 
agreement to that effect; that against the claim ot Joseph Gibson, he 
employed competent counsel, and made all the defence that the facts 
would warrant. He denies that the land was worth five or six hundred 
dollars, but that on the 8th January, 1841, after William Gibson’s right 
to redeem had expired, he offered to let Seaton have the land for an ad- 
vance of fifty dollars on what it had cost him. 

To this answer there was a general replication. Joseph Gibson, who 
was made a defendant to the amended bill, failed to answer, and it was 
taken as confessed as to him. 

Upon this state of pleading the trial took place. 

The following was the evidence in the cause : 

A deed from William Gibson to Jacob M. Parsons, conveying the west 
half of the northeast qr. of section 31, town 51, range 2, containing 80 
acres, for the consideration of $360, dated the 8th April, 1840, and re- 
corded on the same day. A defeasance bond from Jacb M. Parsons to 
William Gibson, dated on the same day, and containing the agreement 


set out in the bill and answer, with an assignment thereon from William 
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Gibson to David Steele, for the consideration of $400, and dated 6th 
July, 1840. 

A note for $300, payable on the first of January, 1841, executed by 
Jacob M. Parsons to William Gibson, and dated 8th April, 1840, with 
an assignment from William Gibson to James Gibson, dated 2ud May, 
1840, and assigned by James Gibson to Nancy R. Gibson on the same 
day, and assigned by Nancy R. Gibson to David Steele, dated 4th June, 
1840. 

A notice from James Gibson to Jacob M. Parsons, dated the 2nd 
May, 1840. William Seaton testified that in the month of June, 1840, 
Steele bought the land mentioned in the bill from William Gibson, paid 
a part of the purchase money in hand, and gave his note for the bal- 
ance to be paid in a short time, and he afterwards understood it was all 
paid. Steele agreed to give $400 for the land; three hundred and 
fifty to Gibson, and pay Parsons #50 with interest. At the time of the 
purchase, William Gibson had in his possession the note of Parsons for 
$300. It had been assigned to James Gibson by William, and by James 
Gibson to Nancy Gibson. He took the note to Nancy Gibson in com- 
pany with Steele, and she assigned it to Steele in his presence. On 
the 13th otf the same month he got Philip T. Wells to go with him to 
Parsons, and then tendered to him, as the a,ent of Steele, the note of 
4300, the defeasance mentioned in the bill, and also $54 in silver. He 
or Wells told Parsons that Steele had purchased the land of William 
Gibson, and the money, note and defeasance were laid on a block and 
offered to Parsons, who made no objection to the papers or money, but 
said he would wait until the fifth Monday in August. He identifies the 
defeasance filed as an exhibit, with the one he ofiered to Parsons, but 
does not recollect whether the assignment to Steele was then endorsed 
on it or not. Steele bought the land from Gibson in June or July, and 
before the tender was made to parsons ; they were present and traded | 
in person; witness never had any interest in the land or in the trade 
between the parties ; acted only as the agent of Steele. Does not re- 
member that Parsons objected because he had been garnisheed ; re- 
members that he refused until the fifth Monday in August; may have 
said that he was garnisheed ; was present when Gibson and Steele 
traded, but does not remember all the conversation ; does not recollect 
that William Gibson told him how or why the assignments were made 
on the note; does not remember that James Gibson or Nancy Gibson 
told him why the assignments were made. At the time that he went 
with Steele to James Gibson, there was something said about Parsons 
having been attached. William Gibson had a horse at thesame time. 
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Philip T. Wells testified that on the 13th June, 1840, at the request 
of Wm. Seaton, went with him to witness a tender to Parsons. %50 
with interest at the rate of ten per cent. was laid down, and also Par- 
son’s note to William Gibson for $300. Seaton told Parsons that he 
acted as the agent of Steele. Parsons replied that he had been gar- 
nisheed, and did not feel at liberty to receive any part of the money. 
The note filed as an exhibit, the witness thinks, the same one offered 
to be delivered up. There was another paper or obligation presented, 
but he cannot say that it was the defeasance. Seaton told Parsons that 
Steele had purchased the land of William Gibson, and that he, Seaton, 
was acting as the agent of Steele. William Gibson was then insolvent. 
Parsons and Seaton conversed but little. Witness showed the papers 
and made tender for Seaton. 

John McCormick testified that he was present when a writing was 
executed by Joseph Gibson to Parsons, by which Gibson bound himself 
not to push the judgment which he had obtained against Parsons as 
garnishee, at which time Parsons paid $20 to Joseph Gibson, and took 
his note for it. The agreement was, that if Parsons gained this suit, 
he was to pay Joseph Gibson’s judgment against him; if not, Gibson 
was to pay back the $20. This was after the judgment against Parsons. 
Witness knows the land in controversy. Parsons does not live on it. 
He cultivated it two years, but has put no improvements on it. The 
fences have been torn away on one side, and the houses seem not to 
have been repaired. It was admitted that the agreement, between Jo- 
seph Gibson and Parsons is not on file, and cannot be found. 

James Gibson testified that when the note of $300 was executed, 
William Gibson owed him $65 and give him Parsons’ note as security 
for the same. William assigned it to him, and he assigned it to his 
daughter, Nancy K. Gibson, for fear Joseph Gibson’s claim would take 
it out of his hands before Parsons would pay it. He proposed to Par- 
sons to lift the note for $300, and execute to him one for $65, the amourt 
which William owed him; which Parsons agreed to do, but William ob- 
jected, and said he would either pay witness the $65, or give him per- 
sonal security. Afterwards William came and got the note, and kept 
it a day or two, when he and Steele, and Seaton, came to witness’ liouse. 
William said-he was about to sell the land to Steele, or to Steele and Sea- 
ton, and that he wanted the note, and would give me his mare, saddle 
and bridle, for what he owed me. [told himthatto accommodate him, 
I would take his offer; and did so, and gave him up the note. ‘Ihe par- 
ties went off to see the land, and witness loaned William tle mare to 
ride. Afterwards, in a week or less, Seaton cume back and stated that 
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Steele had bought the land of William, and requested that Nancy would 
assign the note to Stecle. Seaton said he feared Parsons would be ob- 
stinate about the matter. Nancy said she bad given nothing for the note, 
and that she was willing to assign it if it was right. Seaton said he 
wanted the assignment, in order to show that Steele held the note 
against Parsons and not her; and she did assign it to Steele. The as- 
signment was dated about a week back, in order to make it correspond 
with Steele’s purchase of the land from William: thinks that when Sea- 
ton spoke of Parsons’ obstinacy, he said something about garnishment, 
but is not certain. Sometime before this witness was at New Hope, 
and William Gibson requested him to try and buy a note which Joseph 
Gibson, his father, held on him, amounting to about $265. He went 
and offered the old man every cent which the note called for on its face, 
including interest at 6 per cent; but he would not take it, insisting that 
he was entitled to ten per cent: the note on its face was only for 6 per 
cent. Afterwards I heard William offer to give Seaton $50 to get a 
settlement with his father and get the suit out of court; and witness 
agreed to go Wiliiam’s security for the fifty dollars if the matter could 
be settled ; but Seaton never got the settlement. Supposes that Steele 
knew of the debt between William and his father when he bought the 
land. William Sitton testified, that Joseph Gibson had judgment against 
William Gibson, and the execution was in his hands as sheriff when he 
went to the clerk’s office to get a description of the land to levy on it, 
and there found the deed from William Gibson to Parsons. Under in- 
structions he then gagnisheed Parsons, who told him that he had receiv- 
cda notice from James Gibson that the note had been assigned to him. 
On the next day he garnisheed James Gibson, who said that he had held 
the note as security for a debt, but that he had given it up. Witness 
afterwards saw Seaton, who said that he wanted a compromise with 
Parsons by which Steele could get the land. Afterwards, Seaton, Gib- 
son, Parsons and witness met at New Hope, on the 8th January, 1841, 
when Parsons asked the costs on Joseph Gibson’s suit, and $50 more 
than he had given to William Gibson ; and on these terms agreed to give 
up the land. To this Seaton agreed, provided Steele would consent ; 
and he paid me the costs amounting to about $50, and took a receipt 
binding me to refund if Steele did not assent. Afterwards Seaton call- 
ed on me, and stated that Steele would not consent or agree to the ar- 
rangement 3 when he paid him back his money. When the above ar- 
rengement was made, he wrote blank notes for the $350, and gave them 
to Seaton. Parsons said he was willing to re-convey the land to Wm. 
Giison if he would repay him the $60, and deliver up to him his note 
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for $300; but if he conveyed the land to any other person, he would 
require an advance of filty dollars; becatce, ie said, if he scld the land 
he conveyed it back to William Gibson he would ron no risk, and he 
wanted to be paid for his responsibility if he incurred any. Witness 
says he would not have given more than $350 for the land at the time 
Parsons purchased. 

An execution in favor of Joseph Gibson, against William Gibson, for 
269 debt, $36 42 damages, and $10 $1 costs, with {fen per cent. inter- 
est, issued on a judgment obtained on the 8th May, 1840; and dated the 
22d May, 1840. It was returned by the sheriff ‘‘no property found,” 
&c., and that le summoned Parsons as garnishee on the 2nd June, 1840. 
Also the record of the proceedings against Parsons as garnishee, had in 
the circuit court up to the judgment, which was rendered at the Octo- 
ber term, 1841, for the entire amount of the note and interest, given by 
Parsons to William Gibson, for the purchase of the land in controversy. 

This being all of the evidence, the circuit court decreed a dismissal 
of the complainant’s bill, and adjudged that each party pay his own 
costs; from which decree the complainant prayed an appeal to this 
court. 

The following are the dates of the several transactions embraced in 
this controversy: 

Deed from W. Gibson to J. M. Parsons, 8th April, 1840; note from 
Parsons to W. Gibson, do; defeasance from same to same, do; deed 
recorded, do; note assigned by W. Gibson to James Gibson, 2nd May, 
1840; note assigned by James to Nancy Gibson, 2nd May, 1840; jndg- 
ment of Jos. V. W. Gibson, 8th: May, 1840; execution on same, 22nd 
May, 1840; Parsons garnisheed by ‘Joseph Gibson, 2nd June, 1840; 
note assigned by N. Gibson to Stecle, 4th June, 1840; tender by Sea- 
ton to Parsons, 13th June, 1840; assignment of defeasance to Steele, 
6th July, 1840; judgment of Gibson v. Parsons, garnishee, 22nd Oc- 
tober, 1841. 

Having grouped together the dates of the principal transactions be- 
tween the parties, it will readily be seen that one of two hypothesis 
must be true, and if either, it will render the decision of this case com- 
paratively easy. The note of Parsons for $300, given for the purchase 
of the land in controversy, was the property of William Gibson, on 
the 2d June, 1840, the day when Parsons was served with the garnish- 
ment at the suit of Joseph Gibson. William Gibson had the equitable 
title to the land in controversy, on the 8th May, 1840, the date of the 

rendition of the judgment in favor of Joseph Gibson against him. 





822 SUPREME COURT OF MISSOURI, 





Steele vs. Parsons. 





We shall first enquire and endeavor to ascertain from the evidence 
to whom the note of Parsons belonged, in equity, at the time when he 
was summoned as garnishee. 

For the purpose of this enquiry, we shall commence at a period an- 
terior to the sale of the land to Parsons. From the evidence, we learn 
that William Gibson, who was in doubtful circumstances, was indebted 
to his father, Joseph Gibson, in an amount nearly equal to the value of 
his land; and he was likewise indebted to James Gibson in the sum of 
$65. This latter sum added to the claim first named, would make 
William Gibson’s indebtedness, to those two individuals alone, amount 
to about $378. Suit had already been instituted by the father to re- 
cover his debt, and it was probable that judgment would be obtained in 
a few days, which would prevent an alienation of the land, and if en- 
forced by execution would most probably result in a sacrifice of the 
land. Hence we infer that William Gibson was operated upon by one 
of two considerations in making a sale of his land to Parsons—first a 
desire to baffle or defeat the claim of his father, between whom there 
appears not to have been a very kind state of feelings; or second, to 
obtain time by this arrangement with Parsons, until he could make 
another disposition of his land, and thereby prevent its sacrifice. 
Either was a fraud upon the rights of Joseph Gibson. 

The sale of the land was made by William Gibson to Parsons on the 
Sth April, 1840, when the £50 part of the consideration was paid, and 
Parsons gave his note for 5300, the remaining balance of the purchase 
money, payable on the Ist Jan., 1841, and also executed the defeasance 
bond. The deed was admitted to record onthe same day. In this 
condition, the transaction remained; William Gibson remaining in pos- 
session of the note ard defeasance until within six days before Joseph 
Gibson obtained his judgment, to-wit: On the 2d May, 1840, (the 
judgment was rendered on the 8th May, 1840,) when it was doubtless 
suggested to the mind of William, that the claim he held against Par- 
sons, might or would be garnisheed by his father to satisfy his antici- 
pated judgment. The land had been sold in time to save it from the 
lien of the judgment, but this new difficulty presented itself, and must 
be guarded against, and for that purpose it became necessary to divest 
himself of the legal ownership of Parsons’ note. He was likewise in- 
debted to James Gibson, who was his friend, and willing to serve him, 
and he could safely confide the note to him; the fact of his indebtedness 
to James, would also give a colorable pretence of fairness to the trans- 
fer. The note is accordingly transferred to James Gibson on the 2d 
May, 1840, as a security for his debt of $65; but James having some 
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misgivings as to the apparent fairness of the transactions, and fearing 
that Joseph Gibson might reach the note, or the balance after deducting 
his $65, by garnisheeing it in his hands, immediately assigns it to his 
daughter Nancy. Nancy paid no consideration for the assignment, and 
could only hold the note in trust for her father, provided the assign- 
ment by William to him, had been made bona jide; the balance of the 
note she would hold for William. And so the transaction was regard- 
ed by William, who refused his assent to the proposition made by James 
to Parsons, that he should take up the note given to William, and exe- 
cute a new note to Jaines himself. The defeasance bond was still in 
William Gibson’s possession. 

On the 8th May, 1810, Joseph Gibson obtained judgment against 
William for the sum of about 313, and on the 22d of the month, sued 
out execution on his judgment, directed to the sheriff of Lincoln coun- 
ty, who went to the recorder’s office to ascertain the numbers, &c., of 
William’s land, when he learned for the first time that the land had been 
conveyed to Parsons. 

On the 2d June, 1840, under the direction of the plaintiff, the sheriff 
garnisheed Parsons, and James Gibson, on the execution in favor of 
Joseph against William Gibson. <A few days after this an arrangement 
is made between William and James Gibson, by which the lien of the 
latter to the extent of £65, on the note of Parsons, was extinguished by 
the former letting him have a mare, saddle and bridle. Then the note 
was held by Nancy in trust, exclusively for the benefit of William. 

Afterwards, say about the 10th of June, 1840, William undertook to 
sell the land in controversy to Steele; and to enable Steele to obtain a 
deed from Parsons it was deemed necessary to have the note assigned 
to Steele. For this purpose Nancy Gibson was called upon to assign 
the note on Parsons to Steele, whe she replied, that as she gave no 
consideration for the note, she was willing to assign it to Steele, if it 
were right for her to do so; and on being informed that it was, she ac- 
cordingly assigned it, ante-dating the assignment to the 4th June, 1840. 
There was then a period of upwards of one month, when a note was 
held by Nancy Gibson, in trust for her father, and William Gibson, and 
several days in which the entire equitable interest in the Parsons note, 
was in William Gibson alone, before its assignment to Steele, and con- 
sequently subject to the garnishment of Joseph Gibson; and being once 
so, for however short a period, the right to subject it in the hands of 
Parsons to the payment of Joseph’s debts, was complete, and could 
not be defeated by any subsequent arrangement of William, or his 
trustee. 
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Was Steele affected with notice of Joseph Gibson’s equitable right 
to have the proceeds of the Parsons note applied to the payment of his 
judgment against William Gibson? We think the evidence abundantly 
establishes the fact that Steele was fully acquainted with the whole 
transaction, or that his agent, Seaton, was, and that Steele officiously 
and wrongfully participated in the deviees resorted to, to defeat the 
claim of Joseph Gibson. At all events, the circumstanees which must 
of necessity have come to his knowledge were of so suspicious and 
questionable a character as should have put him upon the enquiry, 
when it would have required but little discernment to have satisfied him 
that there was fraud and concealment in the transaction. We are ot 
opinion then, that Steele, having willingly and knowingly entered into 
this transaction, so strongly characterized by fraud, has no right to the 
interposition of a court of chancery. 

This view of the first branch of the case, renders it unnecessary to 
enquire whether the land was not bound by the lien of Joseph Gibson’s 
judgment, subj ct to the lien of Parsons for the $50 advanced by him 
to William Gibson. 

The decree of the circuit court, dismissing the complainant’s bill, 
should be affirmed, and the other Judges concurring, the same is af- 
firmed. 





THE STATE vs. LAVALLEY. 


1. The circuit court has power on an appeal from a justice of the peace, to require a new 
recognizance to be given, where the security on the recognizance, entered into before the 
J. P. is insufficient. 


io) 


. If upon an examination had by the court as to the sufficiency of the security, the security 
js sworn, and testifies falsely, it will be perjury. 


3. To constitute perjury, it is not necessary that the evidence given should be material to the 
main issue beiore the court—it fs sufficient if it be material to any collateral matter or 
enquiry. 
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. If the court have jurisdiction of the parties and the subject matter, it is not necessary that 
the;proceedings should be strictly regular, to constitute perjury. 


APPEAL from Jasper Circuit Court. 


McBurpe, J. delivered the opinion of the court. 


‘he defendant was indicted by the grand jury of Jasper county, at 
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the April term, 1844, for perjury. The‘indictment was found upon the 
following facts: Leiper sued Pa:ten before a justice of the peace, and 
obtained judgment, from whic! Patten appealed to the circuit court. 
In the circuit cour‘, Leiper filed a motion to compel Patten to give ad- 
ditional security ia his recognizance, which coming on to be heard, the 
defendant Lavalley. who was the security of Patiea in his recognizance, 
was introduced as a witness, and after being first duly sworn by the 
clerk of the circuit court, testified, that he, Lavalley, was worth in pro- 
perty, the sum of three hundred dollars, and that his entire indebtedness 
did not exceed ten dollars. 

The defendant appeared to the indictment, and filed his motion to 
quash the same, assigning divers reasons therefor. His motion having 
been sustained, and the indictment quashed, the State took an appeal 
to this court. 

We have examined the copy of the indictment set out in the record, 
and are of opinion that the first seven causes assigned, nor either of 
them, were sufficient to authorize the circuit court to quash the indict- 
ment; some of them appear to have been made under a total misappre- 
hension, whilst others are mere lifeless technicalities, having no sub- 
stance in them. But the eighth cause is entitled to a more grave con- 
sideration, and is as follows: ‘*Because there is no law authorizing the 
circuit court to entertain a motion to compel the appellant to give addi- 
t'ona! security in a recognizance.” 

The eighth article of an act entitled, “an act to establish justices’ 
courts, and to regulate proceedings therein,” Rev. C. 1835, p. 369, 
regulates appeals from the judgments of justices of the peace, and the 
proceedings thereon in the circuit court. The 12th section provides 
that “no appeal allowed by a justice of the peace, shall be dismissed on 
account that there is no recognizance, or that the recognizance given 
is defective, if the appellant will, before the motion to dismiss is deter- 
mined, enter before the circuit court into such recognizance as he 
ought to have entered into before the allowance of the appeal, and pay 
all costs that shall be incurred by reason of such defect or omission.” 

It is presumed that the power exercised by the circuit court, in re- 
quiring the appellant to enter into a new or additional recognizance, 
was under the foregoing section. It is manifest, that if no recognizance 
had been given before the justice, the circuit court would have ample 
power to require one to be entered into, or dismiss the appeal. What 
difference issthere between no recognizance, and one wholly insufficient 
to secure the liability of the appellant? It may be said that the conve- 
nience, and interest of parties litigant, requires that the justice of the 
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peace who tried the cause, shall take the bond, and judge of the suffi- 
ciency of the security, and that great hardships might arise, by permit- 
ting the circuit court to require a good and sufficient bond to be filed, 
when perhaps the appellant lives remote from the county seat, and may 
have no friend at hand who will go his security ; and so it might oper- 
ate very inju:iously upon the appellee to be compelled to incur the ad- 
ditional costs consequent upon a trial in the circuit court, when he has 
no sufficient security for those costs. Rather than incur the additional 
costs of such trial, he might be driven to a dismissal of his action, and 
an abandonment of his claim. But then the statute gives the right of 
appeal, only on the ground that the appellant shall give sufficient secu- 
rity, and he has no just cause of complaint if the circuit court should 
compel him to do that which he should have done before the justice of 
the peace, and which alone entitles him to have his case re-examined 
in the circuit court. 

A review of the history of the legislation on the subject of appeals 
from the judgment of the justices of the peace, evinces the desire of 
the legislature, that no defect, omission or error of the justice, shall 
operate an injury, or prejudice the rights of parties, provided it can be 
cured in the circuit court, before the determination of a motion to dis- 
miss for such cause. This being the unquestioned spirit of our legis- 
lation, we cannot, without violating it, confine the power of the circuit 
court to defects in the form of the recognizance. Suppose the recogni- 
zance was defective in form, and insufficient by reason of the insolvency 
of the security, then the court would undoubtedly have the right to re- 
quire the appellant to execute a new bond, good in form. Could the 
court reject the worthless, irresponsible security in the first bond, who 
had been approved of by the: justice of the peace? If not, it would 
scarcely be necessary to amend the recognizance in form. Ifa secu- 
rity in a recognizance should become insolvent, or remove his effects 
from the State after he entered as security, has the circuit court no 
power to require a new bond to be given? Such a construction of the 
statute would prevent the ends of justice. But aside from these con- 
siderations, the words ‘‘defective”’ and “insufficient,” although differ- 
ing somewhat in signification, are frequently used indifferently by the 
legislature as meaning the same thing; and as applied to recognizan- 
ces, there can scarcely be said to be be any distinction in fact. 

But if the foregoing exposition of the statute be incorrect, and the 
circuit court had no legal right to require the appellant to give an ad- 
ditional recognizance, because of the insufficiency of the one executed 
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before the justice of the peace, how will the question under considera- 
tion stand upon general principle ? 

Perjury by the common law is a willful false oath, by one who being 
legally required to depose the truth in a proceeding in a court of jus- 
tice, swears positively, in a matter material to the point in issue, whe- 
ther he be believed or not; 1 Hawk. P. C. 68, § 1. 

It is not every false oath which a party may take, which is regarded 
as perjury and punishable by law; such as oaths taken pefore persons 
acting merely in a private capacity, or before those who take upon them 
to administer oaths of a public nature, without a legal authority for 
their so doing ; or before those who are legally authorized to administer 
some kinds of oaths, but not those which happen to be taken before 
them ; or even before those who take upon them to administer justice 
by virtue of an authority, seemingly colorable, but in truth unwarrant- 
ed and utterly void, because they are altogether idle and inoperative. 

As in the case reported in Yelverton 111, where it is said to have been 
resolved by all of the justices of England in the Star-chamber, in the 
case of one Paine, of Middlesex, who was sued for perjury in the court 
of Requests, on his deposition ina case there depending, where the 
conveyance and title of land and freehold came in question, that this 
perjury was not punishable; for it is but a vain and idle oath, and not 
a corrupt oath; because the court of Requests have nothing to do with, 
nor can examine titles of land, which are, real, and are to be discussed 
and determined in the Kings’ courts. So also it is held, in 3 Inst. 166, 
that where the court hath no authority to hold plea of the cause, but it 
is coram non judice, then perjury cannot be committed. 

But it is clearly otherwise where the individual who administers the 
oath has legal authority to do so, or where the court before whom the 
path is taken has jurisdiction of the subject matter in controversy, 
and of the parties, and the evidence given is material to the enquiry 
before the court. The circuit court of Jasper county had, by virtue 
of the appeal, jurisdiction of the parties and of the subject matter in- 
vo'ved in the controversy; and it would be unreasonable to require 
that all the actings and doings of the vourt should be in strict conform- 
ity to law, before a party can be proceeded against for perjury com- 
mitted before the court. It can be no legitimate defence fora party 
charged with perjury, to show that the court committed error in its 
proceedings, provided the court had jurisdiction; and a contrary doc: 
trine would, we think, be attended with the most immoral and injurious 
consequences, if tolerated; it would change the parties and the issue, 
and instead of arraigning and trying the perjurer for false swear- 
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ing, the court would be called upon to review its own judgments and 
proceedings. 

Neither can a party escape the penalty denounced against those who 
swear falsely, because his evidence was not given upon the trial of the 
issue between the parties litigant; for all false oaths taken, and which 
are material upon any and every collateral issue in the progress of a 
cause, are equally punishable as if taken upon the trial of the main 
issue. As in the case in 1 Hawk. P. C. 320, where it is said, that ‘‘any 
false oath is punishable as perjury which tends to mislead the court in 
any of their proceedings relative to a matter judicially before them, 
though it no way affect the principal judgment which is to be given in 
the cause: as where a person who offers himself to be bail for another, 
knowingly and wilfully swears that his substance is greater than it 
really is.” 

The ninth reason for quashing the indictment is, ‘because the said 
Clark P. Lavalley was an incompetent witness on said motion, and the 
court had no authority to make him testify concerning it.” 

There ig perhaps no authority vested in the circuit court to use any 
compulsory means to make a security in a recognizance, testify as to 
the extent of his means and his liabilities; but we apprehend that all 
which was done in this cause was to call upon the security to justify by 
his own oath; and if he had not seen proper to do so, the court would 
have rejected him. This the court had a right to do, and if the party 
when called upon did testify, it cannot be said that the court made him 
do it, but it will be regarded as a voluntary act of his own. It would be 
an exceeding hard case if the court really compelled the defendant to 
swear, and that he had necessarily to swear falsely, and then be subject 
to a criminal prosecution. 

For the foregoing reasons we think the circuit court erred in quash- 
ing the indictment, and that its judgment should be reversed; and the 
other members of the court concurring, the judgment is reversed and 
the ceuse remanded. 


J. D. FULKERSON, survivine PparTNER, &c. vs. AMO$ BOLLINGER. 


Where there is confticting testimony, the verdict of a jury will not be set aside. 


APPEAL from Ripley Circuit Court. 





an 


bi 


QoQ & &. 


vho 
the 
ich 
fa 
ain 
any 
t in 
em, 
1 in 
er, 
1 it 


aid 
the 


hh. 


nd 











JANUARY TERM, 1846. 


_———— 4 





Fuikerson, &c. vs. Bollinger. 











McBrine, J., delivered the opinion of the court. 


Ellis & Fulkerson, partners, &c., sued David Lorens, Amos Bollinger, 
and Peyton R. Pitman, by petition in debt, in the Rip!ey circuit court, 
when a verdict and judgment being obtained against them, they have 
brought the case here by appeal. 

The action was founded on the following note: 

31633 35-100—Cape Girardeau, August 22, 1838. One day after 
date we promise to pay to the order of Ellis & Fulkerson, sixteen hun- 
dred and thirty-three dollars 35-100, without defalcation, for value re- 
ceived, bearing interest at the rate of ten per cent. per annum. 

D. LORENS, A. BOLLINGER, & P. R. PITMAN.” 

Before the trial of the cause, Ellis, one of the plaintiffs, and Lorens, 
one of the defendants, departed this life, and the process not having 
been executed on Pitman, the action was discontinued as to him, and 
revived as to the survivors. 

The record does not show the state of the pleadings. The bill of 
exceptions shows the evidence to have been substantially, as follows: 
' The note as above sét out, with a credit endorsed thereon for $110 
91, paid the 8th Feb., 1840, and a negro boy valued at $800, received 
20th March, 1840. 

J. H. Chenoweth, a witness for the defendant, testified that in 1839, 
Ellis told him that he and Fulkerson had purchased of Lorens 100,000 
fect of lumber at the mouth of White river, at $15 per thousand feet, 
and boasted of the bargain which they had obtained; and that they 
would charter a boat for the purpose of bringing it up, and went to St. 
Louis for that purpose, but could not obtain one for less than one thou- 
sand dollars, which he thought too much, and would not give that sum. 

John Lorens testified that he was employed by Lorens & Bollinger, to 
run plank to the mouth of White river, for Ellis & Fulkerson, to the 
amount of 100,000 feet, or upwards, in the year 1839, and that he de- 
livered it there in good order. He understood that it was to go in dis- 
charge of the debt which Lorens & Bollinger owed Ellis & Fulkerson, 
to-wit: $1633 35-100. 

Afterwards Ellis & Fulkerson refused to take the lumber, because it 
was damaged after lying there—that Lorens & Bollinger never had any 
thing to do with the lumber afterwards. A receipt signed by N. W. 
Watkins, attorney for the plaintiffs, for eight hundred dollars, dated 16th 
June, 1841, which was proven to be in the hand writing of said Wat- 
kins. 

The plaintiff then read the deposition of James Cannon, who testified 
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that about the first of Jan., 1840, being empowered by Ellis & Fulker- 
son, he went to a point on the Mississippi river, known as Alexander’s 
wood yard, that Alexander, as the agent of Lorens & Bollinger, show- 
ed him the lumber which was piled up on his premises, but that as it 
was damaged he refused to take possession of it, under his instructions 
from Ellis & Fulkerson, which fact he communicated to them on his re- 
turn home. 

This being all the evidence, the cause was submitted to the jury, who 
found a verdict forthe defendants. Whereupon the plaintiffs filed their 
motion to set the verdict aside, and for a new trial for the general rea- 
sons, which the court overruled, and the plaintiffs excepted. 

The circuit court was not asked to give any instruction to the jury, 
nor were any given. The only error complained of is the finding of 
the jury, and the refusal of the court to set aside the verdict and grant 
a new trial. 

This court has heretofore decided that they will not interfere with 
the finding of a jury when there is conflict of testimony, inasmuch as 
it is their peculiar province to weigh it and draw deductions therefrom. 
In the case of Dooly vs. Jennings, 6 Mo. R. 63, this court say, “it is 
certainly the peculiar province of the jury to weigh and determine the 
worth of evidence, and there was evidence on both sides. That weight 
of evidence ought to be much the greater, which should determine the 
appellate court to reverse a judgment, when the circuit court had re- 
fused to grant a new trial.” 

And again in the case of Todd, et. al. vs. Boone county, 8 Mo. R. 
437, this court held the following language, “where questions of fact 
have been submitted toa jury, and there is any contrariety in the testi- 
mony, this court has repeatedly avowed its determination to leave the 
verdict of the jury undisturhed.” 

The evidence in the case now before us brings it fully within the fore- 
going principle. . 

Judge Scorr concurring, the judgment of the circuit court will be 
affirmed. 


Napron, J. 


Ellis & Fulkerson brought an action against Bollinger & Lorens, on 


the following note : 
“Cape Girardeau, Aug. 22d, 1838. $1633 35-100. One day after 
date we promise to pay to the order of Ellis & Fulkerson, sixteen hun- 
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dred and thirty-three dollars 35-100, without defalcation, for value re- 
ceived, bearing interest at the rate of ten per cent per annum. Signed, 


D. LORENS & A. BOLLINGER.” 


Ellis & Lorens were both dead before the trial, and the suit stood, at 
the trial, between Fulkerson and Bollinger. The note produced atthe 
trial contained an endorsement of two credits, one dated Feb. 5th, 1840, 
for $110 91—the other dated May 20, 1849, for one negro boy at $800. 

The defendant proved that some time in the year 1839, witness had 
a conversation with Ellis, in which Ellis stated that he and Fulkerson 
had purchased of Lorens, at the mouth of White river, one hundred 
thousand feet of plank, at $15 per thousand. Another witness stated 
that he was employed by Lorens & Bollinger to raft one hundred thou- 
sand feet of plank to the mouth of White river for Ellis & Fulkerson, 
in 1839; that Ellis & Fulkerson refused to receive the same, because it 
was notin good order. The plaintiffs proved that they had refused to 
receive and did not receive said lumber. 

The defendant had a verdict, which the plaintiff moved to set aside, 
as against law and evidence, but the motion was overruled and excep- 
tions were taken. 

The value of the plank was about equal to the amount called for by 
the note, and had it been received, was doubtless intended by both par- 
ties to have been a discharge of the note. The paymenis on the note 
in 1810, of one hundred and ten dollars at one time, and of eight hun- 
dred dollars at another time, are conclusive evidence to show, not only 
that the delivery of the plank in 1839, at the mouth of White river, was 
not a payment of the note, but that Lorens & Bollinger did not them- 
selves so consider it. 

If then this plank was brought in as a set off, they were bound to show 
either that it was received by Ellis & Fulkerson, or that the refusal of 
Ellis & Fulkerson to receive it was a violation of their contract, by 
reason of which it might be considered as to all intents the property of 
said Ellis & Fulkerson. The proof was, that it was not received, and 
there was no evidence whatever to show whether it ought to have been 
received or not. The jury, therefore, clearly erred in their application 
of the law to the facts in evidence before them. There was no contra- 
riety of testimony, the witnesses on either side testifying to precisely 
the same fact. I am not aware of any decision of this court which, in 
such a case, requires this court to let such a judgment stand. Todd vs. 
Boone co., 8 Mo. R. 431. 
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FINLEY vs. ACOCK. 


A note bearing “ten per cent, interest from date,” is to be construed as bearing ten per 
cent. per annum interest from date. 


ERROR to Polk Circuit Court. 
Henprick, for Plaintiff. 


The grounds relied on by the plaintiff to reverse the judgment, are 

1. That there is a material variance between the note specified in the 
petition, and the note read in evidence. ‘The note specified in the pe- 
tition is described as one which draws interest at the rate of ten per 
cent. per annum, and the note read is for the payment of four hurdred 
dollars with ten per cent. after date. The variance fatal, as the differ- 
ence is descriptive of that which is material. 

2. Because it was error for the circuit court to give interest upon 
interest. 


McBripe, J, delivered the opinion of the court. 


Finley was indebted to Acock in the sum of four hundred dollars, 
and executed to him his note due one day after date, “with ten per 
cent. from date,” dated 9th March, 1839, with Joseph L. Young, 
L. A. Williams and Joseph Able as his securities. At the same time, 
the better to secure the payment of said sum of money, he made to 
Acock a mortgage on the tract-of land upon which he resided, and 
which is described by its numbers, and which describes the note as 
above set out. Acock filed his petition in the circuit court of Polk 
county, praying a foreclosure of the mortgage and a sale of the mort- 
gaged premises to satisfy his debt. The petition states that he is the 
owner of a note against Finley and others, as security for the sum, &c., 
due, &c., bearing fen per cent. interest per annum, dated &c., and 
sets ont the mortgage deed, which describes the note as “‘payable one 
day after date, for the sum of $400, with ten per cent. from date,” &c., 
dated, &c. 

The defendant pleaded four severai pleas; the first denies the mort- 
gage deed; the second denies the note; the third denies that the plain- 
tiff was the owner of the note; and the fourth denies that the defendant 
owed the debt. Issues were framed on these pleas, and the cause was 
submitted to the court. The court found the several issues for the 
plaintiff, and gaye judgment; the defendant then moved the court for 
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a new trial, which having been overruled, he excepted, and has brought 
the case here by writ of error. 

Two points are made and relied on in this court to reverse the judg- 
ment of the circuit court: 

1. There is a material variance between the note specified in the pe- 
tition, and the note read in evidence. The note specified in the petition 
is described as one which draws interest at the rate of ten per cent. 
per annum, and the note read is for the payment of $400 with ten per 
cent. after date. The variance is fatal, as the difference is descriptive 
of that which is material. 

2. Because it was error for the circuit court to give interest upon 
interest. 

The variance complained of does not exist between the note read in 
evidence on the trial and the note described in tl:e mortgage, for they 
are twin brothers, but between those two and the note described in the 
petition. The petition only assumes to set forth the note according 
to its legal effect, and not to give a literal copy. Isit sosetout? The 
statute allows parties to contract for interest at the rate of ten per 
cent. per annum. Here they do contract for “ten per cent.”’ Shall it 
be said to be in accordance with, or in violation of law? Is it not the 
duty of the courts to put that construction on the contracts of the par- 
ties which will bring them within the provisions of the statute, when it 
can be done without violence to the language used by them? But the 
universal practice in the country is to loan money at ten per cent—for 
how long? Clearly for one year, and then it becomes ten per cent. per 
annum. 

There can be no doubt as to the intention of the parties, and as little 
doubt as to the legal effect of the note set out in the mortgage; they are 
the same. The reading of the note in evidence was no way iniportant 
to the plaintiff’s right of recovery, for the defendant’s indebtedness in 
all of its terms was sufficiently contained in the mortgage to have en- 
abled the court to enter judgment. 

The other point we have not the means of inv estiynting without dis- 
cussing the evidence and going into a calculation of the interest. This 
it was the province of the court sitting as a jury todo. The counsel 
have made some calculation, and say the judgmeat is about what it ought 
to be. 


Theother Judges concurring herein, the judgment of the cireuit court 
is affirmed. 
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GLASGOW § HARRISON vs. MOORE & FEAZEL. 


Where there is conflicting evidence, the verdict of a jury, or finding of the court sitting as a 
jury, will not be set aside. 


ERROR to Chariton Circuit Court. 


Lreonarp & Bay, for Plaintiffs. 


The verdict was clearly contrary to the evidence. The account of 
the plaintiffs was fully proved, and the only evidence on the part of the 
defendants, was the testimony of Applegate in relation to the rate of ex- 
change. Admitting the rate of exchange to have been as stated by this 
witness, still there was a balance due to plaintiffs. 


SrrinGreLLow & ABELL, for Defendants. 


1, Plaintiffs in error cannot object in this court to any proceedings in 
the circuit court, unless the objections were made, and exceptions saved 
in the ciruit court. 

2. All the evidence offered by plaintiffs in the circuit court, was ad- 
mitted, and all the instructions asked by them given. 

3. The evidence offered by defendants was not objected to in the cir- 
cuit court. 

4, The 3rd instruction asked by defendants, and the only one except- 
ed to by the plaintiffs, ought to have been given. Rev. Stat. 1835, title, 
set off. 

5. The plaintiffs in error cannot, in this case, object to the 3d in- 
struction. It was given to the jury, who being unable to agree upon a 
verdict were discharged; the cause then stood as though the jury had 
never been sworn. The cause then being submitted to the court, no 
evidence being offered or instructions asked, the court acted more as 
a referee than a jury. 

6. The court, had it been necessary, might well have disregarded 
much of plaintiffs’ evidence, as not entitled to credit by its own show- 
ing. 

7. If the testimony offered by defendants had been objected to, it was 
legal testimony as going to establish defendants’ off sets. 

8. If all the instructions and testimony of defendants were excluded, 
the verdict and judgment must have been for the defendants by the 
plaintiffs’ own showing. 
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McBripeg, J., delivered the opinion of the court. 


The plaintiffs brought their action of assumpsit in the circuit court 
of Chariton county against the defendants, who pleaded non-assumpsit, 
and gave notice of a set off under the statute. 

From the evidence in the cause, as preserved by the bill of exceptions, 
it appears that Moore & Feazel were largely engaged in Chariton coun- 
ty in the purchase of tobacco, and preparing it for the European mar- 
kets. Glasgow & Harrison were merchants in St. Louis, and under- 
took the agency of shipment and sale of the tobacco in Europe, 
for which service and advancements made on account of the tobacco 
consigned to them, Moore & Feazel were to pay them. The account 
upon which the action was brought embraced transactions between the 
parties for more than twelve months, and amounted to upwards of thir- 
teen thousand dollars. After the parties had closed their evidence, the 
plaintiffs asked and obtained two instructions from the court to the 
jury—the defendants asked and the court gave, at their instance, four 
instructions to the jury. The jury not being enabled to agree on a ver- 
dict, they were by consent of the parties discharged; and by agreement 
of said parties the cause was submitted to the court, who found for 
the defendants, and assessed their damages to $164 75, and entered 
judgment for the same. 

The plaintiffs filed their motion for a new trial, which being over- 
ruled, they excepted, and now bring the case to this court by a writ of 
error, and seek to reverse the judgement of the circuit court. 

Upon an inspection of the record, it appears that no evidence offered 
by the plaintiffs was excluded by the court, nor was any exception ta- 
ken by them to any evidence offered by the defendants. 

The plaintiffs excepted in the circuit court to the third, and perhaps 
the fourth instructions given on the motion of the defendants; but the 
exception was not relied upon in this court, as they were so obviously 
right. 

«The only point then, is the supposed error in the finding of the court. 
To say that there was no conflict in the evidence in the cause, would 
look like an imputation upon the intelligence of the jury who were una- 
ble to find a verdict. The record, however, shows that there was con- 
tradictory testimony, and when that is the case, the jury have a right to 
canvass it, and to give to it that weight and consideration which it 
deserves. In drawing correct and safe conclusions from evidence, the 
jury and the circuit judge may have many important and signal adv an- 
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tages over this court, they know the character of the witnesses, see the 
manner in which they testify, can detect the slightest evidence of bias 
or prejudice, remember aii that a witness says, whilst this court only 
sees what the counsel commits to paper, unaccompanied by any of the 
above advantages, which are so necessary in the formation of a correct 
judgment. 

This case comes within the principle decided by this court in 6 Mo. 
R. 63, and 8 Mo. R. 437. 

Judge Scorr concurring herein, the judgment of the circuit court is 
affirmed. 





CALLAWAY COUNTY COURT vs. NAT CRAIG. 


1. In an action brought against one of two obligors to a bond, the co-obligor cannot be a 
witness for the defendant. The Stat. 1845, R. C. p. 833, which provides that a witness 
objected to on the ground that the verdict or judgment would be evidence fur or against 
him, does not apply to such a case. That statute seems to be intended fo: the protection 
of witnesses called upon to testify against their interest, and not to authorize a witness 
to give evidence in his own favor, 


Naprton, J., held: That payments made by one of several obligors in a bond, would prevent 
the statute of limitation from running as to all. 


ERROR to Callaway Circuit Court. 


Reep & Haron, for Plaintiff. 


The counsel for plaintiff in error contend that the judgment of the 
court below should be reversed for these reasons: 

1. The court below committed error in permitting Nolley to testify 
as a witness for defendant, he being a co-obligor with said defendant : 

2. The court committed error in not granting the plaintiffs a new 
trial upon their motion to that effect, for the reasons therein given. 

3. In a joint and several note or bond, the payment of any part 01 the 
interest or principal before the statute of limitations attaches, by one, 
operates in point of legal effect, as a new promise by all and each of 
the promisors, to pay according to the nature of the instrument. Whit- 
comb vs. Whiting, Douglass, 629; Burleigh vs. Scottt, 15 Eng. Com. 
Law Rep. 151; Wyatt vs. Hobson, 21 Eng. Com. Law Rep. 302; Sigour- 
ney vs. Drury and others, 14 Pick. Rep. 387. 
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4. An acknowledgment or promise of one, out of several obligors, of 
a joint and seyeral note or bond, takes it out of the statute of limita- 
tions as against the others, and may be given in evidence on a separate 
action against any of them, although he has made no acknowledgment 
or promise, and only signed the instrument as a surety. Whitcomb vs. 
Whiting, Douglass, 627;9 Eng. Com. Law Rep. 413; 5 Binney’s Rep. 
198; 15 Johns. Rep. 3, Johason vs. Beardsdall and others. 

This court will reverse a judgment rendered upon a verdict found by 
the court below sitting as a jury, if said verdict be glaringly wrong. 


9 Mo. Rep. 50, Young vs. Kelly. 


‘ 


McBrinkg, J., delivered the opinion of the court. 


The county court of Callaway county commenced their action of 
debt against Craig before a justice of the peace on the 22nd March 
1845, on a bond for the sum of seventy-five dollars, executed by John 
H. Cook, Nat Craig, and Danie! Nolly, payable to the county court, 
and bearing date the 24th February, 1834, drawing ten per cent. in- 
terest per annum from the date until paid. On the bond credits were 
endorsed for the accruing interest up to the 24th February 1839. Craig 
relied for his defence on the statute of limitations. Judgment was ren- 
dered by the justice in favor of the defendant, from which the plaintiff 
appealed to the circuit court, where judgment being again given for the 
defendant, the county court appealed to this court. 

On the trial in the circuit court, the defendant introduced Daniel 
Nolly, a co-obligor, as a witness, to prove that Cook was the principal 
in the bond, and that they were sureties, and also to prove that the 
payments of interest endorsed on the bond were made by Cook, the 
principal. The plaintiffs obiected to the competency of Nolly for such 
purpose, but the circuit court overruled their objection, and permitted 
Nolly to testify, to which opinion of the circuit court the plaintiffs ex- 
cepted. 

There were other questions raised in the circuit court, and assigned 
for error in this court, which may ultimately be more important in the 
final determination of this case, but which it is not now neccessary to 
examine. 

To sustain the action of the circuit court in admitting the evidence 
of Nolly, we are referred to the 26th section of the seventh article of 
an act to regulate practice at law, R. C. 1845, page 833, where it is 
provided that, ‘‘if any witness shall be objected to as incompetent, on 
the ground that the verdict, or judgment in the action on which it shall 
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be proposed to examine him, would be admissible in evidence for or 
against him, such witness shall nevertheless be examined; but in that 
case’ a verdict or judgment if that action, in favor of the party on 
whose behalf he shall have been examined, shall not be admissible in 
evidence for him, or any one claiming under him, nor shall a verdict or 
judgment against the party, on whose behalf he shall have been exam- 
ined, be admissible in evidence against him, or any one claiming under 
him.” 

If Nolly was a competent witness, his competency arises under the 
foregoing section. Not being a party to the suit, and his interest being 
adverse to that of the county court, the county court might have used 
him as a witness, had they seen proper tc have done so; but they have 
not called upon him to testify, whilst Craig, a co-obligor, claims the 
benefit of his testimony. His interest is identified with Craig’s, and 
adverse to the county court; where then the necessity of protecting 
him for testifying in behalf of Craig? There would appear to be more 
propriety in calling to his protection the provisions of the foregoing 
statute, had the county court desired to use his evidence against his 
own interest, and it may have been the intention of the above provision 
to shield those who are thus compelled to give evidence, and not to 
render competent a witness who is directly interested, and whose tes- 
timony is sought to defeat the liability of a joint obligor. Nolly’s lia- 
bility to Craig is not dependent upon the judgment which may be 
rendered in this case, but upon his original undertaking after the pay- 
ment of the debt by Craig, whether enforced by judgment or voluntarily 
made. 

Weare therefore of opinion that the circuit court committed error 
in admitting the evidence of Daniel Nolly on behalf of the defendant, 
for the purposes for which it was admitted. The other Judges concur- 
ring hereia, the judgment of the circuit court is reversed, and the cause 
remanded to the circuit court for a new trial to be there had. 


Napron, Judge. 


This was an action by the county against Craig, on a note, in which 
one Cook was principal, and said Craig and one Nolly were sureties. 
The defence was the statute of limitations. It was proved that Cook, 
the principal, had repeatedly acknowledged the existence of the debt, 
and had paid interest on the note, after it was barred by the statute. 
Whether Nolly was a competent witness is, in my opinion, of no conse- 
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quence, inasmuch as his evidence was nowise material, and the proof 
of Cook’s acknowledgments was alone sufficient to take the case out 
of the statute. Whatever diversity of opinion may have prevailed in 
relation to the sufficiency of the acknowledgment of one partner, made 
after the dissolution of the partnership, to revive the liability of the 
other partners, it is not disputed but that the acknowledgment or part 
payment of one of several promisors, will prevent the running of the 
statute as to all. . 
The judgment of the circuit court should therefore be reversed. 





SWAN & HINKSTON, avmp’s., &«, vs HYDE & JOHNSON, 


Where there is no evdence against a defendant, the finding of the circuit court against him 


will be set aside. 


APPEAL from Washington Circuit Court. 


McBripr, J., delivered the opinion of the court. 


The administrator of Swan sued Hyde & Johnson before a justice of 
the peace in Washington county, when Hyde filed an off-set. The 
cause was submitted to a jury, who not being able to agree, were dis- 
charged, whereupon the parties agreed to submit the case to the justice, 
who found for the plaintiffs, and entered judgment. The defendant, 
Hyde, then appealed to the circuit court of Washington county, when, 
the cause coming on for trial, it was submitted to the judge of the court, 
who found for the defendant, and entered judgment in accordance with 
his finding ; thereupon the plaintiffs filed their motion for a new trial, 
assigning the usual reasons, which being overruled, they appealed to 
this court. 

The circuit court was not called upon to decide any principle of law, 
but tried the cause exclusively on the evidence, which was sufficiently 
indefinite to embarrass a jury, and prevent its decision by them on the 
first trial. We are not prepared to say, whether the finding of the cir- 
cuit court be correct or otherwise, inasmuch as there is a conflict of 
testimony, and we have not the advantage of knowing the witnesses, 
or seeing the manner of their testifying. 

But there is a total absence of proof, implicating in any wise, Mary 
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Swan, the administratrix, in the subject matter in controversy, between 
Hinkston and Hyde. The responsibility of Hinkston, does not neces- 
sarily attach to her, and as she is not coupled with him by the evidence, 
it was error in the circuit court to have entered judgment against 
her. 


The other Judges concurring, the judgment of the circuit court will 
be reversed, and the cause remanded. 





JOHN BARR, assicner or W. T. BARR, vs. WILLIS J. BAKER & MARTIN BAKER. 


1. Part failure of consideration, may be pleaded as a defence to an action on a note. 


2. If an article be of no value for the purpose for which it was purchased, it will amount to 
a total failure of consideration. 


ERROR to Scotland Circuit Court. 
McBripe, J., delivered the opinion of the Court. 


This was an action by petition in debt, brought by Barr, against the 
Bakers, in the Scotland circuit court, on a promissory note, payable 
two years after date, for the sum of four hundred and twenty dollars, 
and dated the 10th October, 1840. 

The defendants filed two pleas; first, that the note was obtained by 
fraud, covin and misrepresentation ; second, that the considerson of 
said note had failed. The plaintiff filed his replications to the pleas, 
and issue having been joined, the cause was submitted to a jury, who 
found for the defendants; whereupon the court entered judgment for the 
defendants. The plaintiff moved the court to set aside the verdict, and 
grant him a new trial, which having been overruled, he excepted to 
the opinion of the court, and has brought the case to this court by a 
writ of error. 

The bill of exceptions shows that after the note sued on had been 
read in evidence by plaintiff, the defendants introduced asa witness 
Mr. Hannas, who testified, that on the first morning of the present term 
of this court, he had a conversation with the plaintiff, who said that he 
wished to have the trial over, in order that he might go back on Dr. 
Million. He did not know what was the consideration of the note, nor 
had he ever heard the plaintiff say what was the consideration ; that in 
the conversation, the plaintiff spoke of a jackass, in connection with 
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the suit, but what connection there was between the suit and the jack, 
the plaintiff did not say, nor does the witness know, except that from 
the conversation with the plaintiff, he understood that the suit was about 
a jack : that Willis Baker, one of the defendants, had a jack which he 
kept in the spring of 1843, and 25 or 30 mares were put to him, and 
that he knew of only six colts from that season ; he personally knew of 
but 10 mares being put, but understood there were 25 or 30. The jack 
was a fine looking animal, but he did not consider him worth any thing 
as a foal getter. 

Cross-examined. Said he told plaintiff that he was a witness in the 
jack case, who replied that he wished the case was over, because if he 
could not recover of defendants, he would go back upon Million. 

Sublett testified that he had kept the jack belonging to Willis Baker, 
the spring of 1842, when six mares only were put to him, and no colts 
were produced; he had been accustomed to the keeping of horses, and 
the jack was well kept; that he knew the jack when Million owned 
him. Witness went with defendants to the plaintiff to return the jack, 
after the commencement of this suit; plaintiff refused to take him back 
and give up the note, because his son William sold defendant the jack, 
and that he, plaintiff, had nothing to do with it; that William T. Barr, 
the assignor of the note, resided in Marion county, and the defendants 
in Scotland. He further stated that when he had the jack in 1842, he 
had taken him ona conditional purchase, and was to give $200 for him, 
provided he was a good foal getter; that the jack would have been 
worth about $200, if he had proven a good foal getter; but after he 
kept him the season, and found he got no foals, he did not consider him 
worth any thing, and would not have given three bits for him, and so 
he returned him to the defendant. 

Alread testified, that he had known Willis Baker’s jack two or three 
years; put two mares to him the season of 1843, and got one colt; he 
understood that 25 or 30 mares were put to the jack that season, and 
he only knew of six foals; that a good foal getter would get the greater 
part of the mares put to him with foal, but this jack he did not think 
worth any thing as a foal getter. 

Howerton testified, that he had known the jack of Baker three sea- 
sons; the season he stood at Edina was 1841; the season of 1842, Sub- 
lett had him, and the season of 1843, he was kept at home; many mares 
were put him, and but few foals; he put him to several mares himself, 
and had seen the books kept by Baker in 1843, and that there were 25 
or 30 mares entered in the books; that the jack was well kept and in 
good order; that he considered the jack worth nothing as a foal getter; 
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that a jack is valuable only for breeding; that his breeding was not 
worth the expense of keeping him, as he was of no value. 

E. Bryant testified substantially the same as Howerton. 

E. G. Pratt testified, that in 1810, he knew a jack at that time 
owned by William T. Barr, and which was then in -darion county; that 
he saw the jack in the stable, but does not know of his having been let 
toany mares; he had heard it rumored that Barr sold him for $500 to 
Baker, but did not know of the sale himself. 

Swan testified that he had seen the jack; he is a small one; put two 
mares to him, had one colt, thinks the jack worth something; does not 
think him worth much as a foal getter. 

The plaintiff then introduced S. Bradshaw, who testified that he 
knew the jack of Baker’s, when he belonged to Million, 6 or 7 years 
ago; that the jack got three colts; that he did not know how many 
mares the jack went to; that he had supposed the jack was as good a 
foal getter as jacks generally are; that the certainty of foal-getting by 
jacks, generally depends very much upon the manner of keeping them; 
that it is not sufficient merely to keep a jack in good order, but he must 
also be managed to correspond with their peculiar nature; that if a jack 
is kept up in the stable too much he will not be so sure a foal-getter as 
if he had more room to play about in; whilst Million had the jack, Mr. 
McCracken put one mare two successive years, and had a colt from 
each season. 

Glover testified that his father put 3, 4 or 5 mares to Dr. Million’s 
jack, and had but one foal; he had put about the same number of mares 
to another jack, and had but two colts. 

The plaintiff then moved the court to instruct the jury as folfws: 

That if they believe from the evidence that the defendant purchased 
the jack, without taking a warranty, and there was no fraud in the 
sale, the purchaser buys at his own peril, and they should find for the 
plaintiff. 

Which was refused, and the plaintiff excepted. 

The defendants then moved the court to instruct the jury as follows: 

1. If they shall believe from the evidence in the cause that the note 
sued on was given by the defendants, Baker & Baker, for the price of 
a jackass sold to the defendants by William T. Barr, the assignor of the 
note, and that said jack, at the time of said sale, was wholly valueless, 
they should find for the defendants. 

2. That if they shall believe from the evidence, that William T- Barr, 
at the time of the sale of said jack, knew that said jack was defective 
as a foal getter, and was wholly valueless; and that said Barr conceal- 
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ed from the defendants these facts at the time of the sale, this is such 
a fraud upon the defendants as ought to defeat the plaintiff’s action. 

3. That if they shall believe from the evidence that William T. Barr 
stood said jack one season, that is a circumstance from which the jury 
may infer said Barr’s knowledge of the qualities of said jack. 

4. That if W. T. Barr, at the time of the sale, knew that said jack 
was so deficient as a foal getter, as to be valueless from some secret 
cause not perceptible to a person of ordinary vigilance and prudence, 
that good faith required Barr to disclose these defects to the defendants 
before the sale. 

5. That if they shall believe that the jack sold was wholly valueless, 
no return or offer to return the jack was necessary in order to entitle 
the defendants tu avail themselves of the defence or failure of consider- 
ation. 

Which were given by the court, and the plaintiff excepted. 

The plaintiff then asked the court to instruct the jury as follows : 

1. Ifthe jury believe from the evidence that the jack was the con- 
sideration of the note, and was worth any thing, and that the defend- 
ant has failed to give notice of his defects in a reasonable time to the 
plaintiff, or to return the same, then he is presumed to have acquiesced 
in the defect, and is not entitled to any deductiun from the amount of 
the note. 

2. If the jury believe from the evidence that there was no fraud used 
by the plaintiff to effect the sale, no deduction should be made from the 
amount of the note, because the jack was not a sure foal getter, unless 
the defendants gave the plaintiff, in a reasonable time, notice of the de- 
fect or offered to return him. 

3. That if the defendant purchased the jack in dispute, on his own 
judgment, and without fraudulent and false representations from plain- 
tiff, then the jury should find for plaintiff, unless the defendants gave 
notice of the defects or offered to return him. 

4. If the jury believe from the evidence in the cause, that the de- 
fendant, Baker, had an opportunity to examine the jack before he 
bought him, and did not require a warranty, that he is without redress 
unless he can show a fraudulent concealment or misrepresentation. 

Which were given by the court, and the defendants excepted. 

It is assigned for error that the first instruction asked for by the 
plaintiff, and refused by the court, should have been given. That in- 
struction asserts the broad principle that in the sale of a chattel, made 
without fraud or warranty, the vendee purchases at his peril. This is 
abstractly true, as is abundantly shown by the authorities referred to in 
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the plaintiff’s brief, and as we think is fully recognized by the court in 
several of the instructions given tothe jury. The defendants rely upon 
two grounds to defeat the plaintiff’s recovery ; first, fraud in the sale of 
the jack, and second, a failure of the consideration for which the note 
was given. 

The second and fourth instructions given at the instance of the de- 
fendents, and the second, third and fourth instructions, given at the in- 
stance of the plaintiff, refer to the defence under the plea of fraud, and 
present fully to the jury that question, and in a manner more easy of 
application than in the instructions refused by the court. Fraud isa 
generic term, and embraces all of the multifarious means which human 
ingenuity can devise, and are resorted to by one individual to get an 
undue advantage over another, by the suggestio falsz, or the suppressio 
vert. Prof. Tucker, in his notes, says “fraud is infinite ; judges could 
not, if they would, lay down as a general proposition what constitutes 
fraud, or establish any invariable rule which should define it. And even 
if they could distinctly mark out how far courts of equity would go in 
relieving against it, or define strictly the species of evidence of it, the 
jurisdiction would be cramped and perpetually eluded by new schemes 
which the fertility of man’s invention would contrive. All surprise, 
trick, cunning, dissembling, and any unfair way by which another is 
cheated is fraud; the only boundaries defining it are those which limit 
also human knavery and human ingenuity.” Such being the character 
of fraud, the instruction refused could not have aided the jury much in 
forming their verdict. 

The second ground of defence, to-wit: the failure of the considera- 
tion of the note, was properly placed before the jury by the other in- 
structions given. It has long been a mooted question, how far, or to 
what extent there must have been a failure of consideration, to enable 

Ta party to set it up in an action at law. But it may now be considered 
as settled in this State, that part failure of consideration may be plead- 
ed to an action at law on anote. See 6 Mo. R. 415, Ferguson vs. Hus- 
ton and 7 Mo. R. 509, Wade vs. Scott. Ifthe article which forms the con- 
sideration of the note be worthless, for the purpose for which tt was pur- 
chased, the consideration has wholly failed, although it may be of some 

_— for another purpose. How far the evidence established this fact, 
was a question exclusively for the consideration of the jury—there was 
evidence conducing to show that the jack, as a foal-getter, was of no 
value, and that it was for his qualities as such that the defendants were 
induced, no doubt, to give the extravagant sum of $420 for him. 

The other Judges concurring herein, the judgment of the circuit 
court is affirmed. 
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HOBBS vs. THE STATE. 


a 


1, Under the act of 1835, an indictment for passing counterféit bank notes, may describe the 
notes as “forged and counterfeited,”’ those words being synonimous. 


2, A bank note as follows, “The President, Directors and Company of, &c., will pay, &c.,” 
signed by the President and Cashier, is properly described as a promissory note. 


3. Under that statute itis not necessary to aver tha. the bank had any legal existence. 
ERROR to Pike Circuit Court. 


Carty Wex ts, for Plaintiff in error, 
Makes the following 
POINTS. 


1. The counts are double and repugnant, in charging the notes 
passed to be both forged and counterfeited. 

2. They are repugnant in describing different notes from those set out 
in the indictment. 

3. They are repugnant in describing them as promissory notes, when 
those set out are not notes but drafts. 

4. They are repugnant in describing the notes as having been issued 
by the ‘“‘ Northern Bank of Kentucky,” when those set out appear to 
have been issued by “The President, Directors, &c.,”’ of said bank. 

5. The counts are all defective in not averring that the corporation, 
issuing the notes, existed when the notes were issued or passed. 

6. It is not alleged that said corporations ever had a legai exist« 
ence—accepted the charter—ever issued such notes, or had power to 
do so. 


StRINGFELLOW, for the State of Missouri. 


To sustain the judgment of the circuit court the State insists: 

1. That the indictment charges the offence in the words of the stat- 
ute. R. C. 1835, art. 4, section 21, page 187. 

2. The words “forged”? avd “counterfeited,” as used in the statute 
are synonimous. Chit. crim. law 2 vol. 

3. The instrument is properly described as a promissory note. 

4. No venue is necessary to matters of mere description ; nor is it 
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necessary in this indictment to lay venue to the act of forgery or coun- 
terfeiting. Chitt. crim. law 1 vol. p. 199. In anindictment for receiv- 
ing stolen goods, not necessary to lay venue to the stealing. ° 

It is not necessary under the 21st sec., to allege that the notes were 
passed for any consideration. 


McBripkr, J., delivered the opinion of the court. 


Hobbs was indicted by the grand jury of Pike county, for passing 
counterfeit bank bills, and found guilty. The indicment contains nine 
counts. The first count charges, “that James B. Hobbs, on, &c., at, 
&c., a certain forged and counterfeit ten dollar promissory note, pur- 
porting to be made aud issued by the Northern Bank of Kentucky, in- 
corperated under the laws of the State of Kentucky, which said forged 
and counterfeited note is as follows, that is to say: 


No. 785, A. No. 785, A. 
10 16 
The President, Directors and Company of the Northern Bank of 
Kentucky, will pay on demand to W. Coles, or bearer, at Richmond, 
ten dollars. 
Lexington, July 20, 1842. 
M. T. Scort, Cash’r. JNO. TILFORD, Pres’t. 


Then and there feloniously did pass, utter and publish as true, to one 
Joseph Pugh, with the intent then and there, him, the said Pugh, to 
defraud, he, the said James B. Hobb’s, at the time he so passed, uttered 
and published said forged and counterfeited promissory note, then and 
there well knowing the same to be forged and counterfeited con- 
trary,” &c. - 

The second count is like the first, with the exception that it charges 
that the defendant did ‘‘pass,” as true, &c. 

The third count charges that the defendant did “utter and publish” 
as true, &c. 

The fourth count alleges the forged and counterfeited promissory 
note to have been “issued by the president, directors and company of 
the Northern bank of, &c., and that the defendant did pass, utter, and 
publish as true,” &c. 

The other counts charge the passing, &c., of promissory notes on the 
State bank of Indiana, and are framed similarly to those heretofore re- 
ferred to. 
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After the finding of the jury, the defendant filed his motion in arrest 
of judgment, which being overruled, he has brought the case to this 
court by writ of error. 

The errors assigned are : 

1. The counts are double, and repugnant in charging the notes pass- 
ed to be both forged and counterfeited. 

2. They are repugnant in describing different notes from those set 
out in the indictment. : 

3. They are repugnant in describing them as promissory notes, when 
those set out are not notes but drafts. 

4, They are repugnant in describing the notes as having been issued 
by the Nothern bank of Kentucky, when those set out apper to have 
been issued by the president, directors and company of said bank. 

5. The counts are all defective in not averring that the corporations 
issuing the notes existed when the notes were issued or passed. 

6. It is not alleged that said corporation ever had a legal existence 
—accepted its charter—ever issued such notes, or had power to do so. 

The answer to the first objection is, that the indictment pursues the 
language of the statute. See R.C. 1835, p. 187, §21. ‘Every person 
who, with intent to defraud, shall pass, utter or publish, or attempt to 
pass, utter or publish, as true, any forged, counterfeited, or falsely al- 
tered instrument, or writing,” &c. The words “forged” and ‘‘coun- 
terfeited,”’ as used in the statute, are synonimous, and when used in the 
same connexion in all the statutes and forms, where they occur, are so 
used and regarded, although there is a shade of difference in their sig- 
nification. See the form of an indictment at common law for forging a 
fiert fiactas, Arch. C. P. 306. In Barbour’s C. T. 117, it is said, “by a 
decision of the supreme court of this State, (N. Y.) made since the 
passage of the Revised Statute, it is settled that in an indictment for 
forging a check on a bank, it is sufficient to allege that the prisoner 
falsely made, forged and counterfeited a certain check, with intention 
to defraud,” &c. In 8 Mass. R. 63, Brown vs. the Commonwealth, the 
indictment charged the defendant with possessing, with the unlawful in- 
tention which constitutes the offence, “twenty false, forged and counter- 
feit bank bills or promissory notes, purporting,” &c. In the case of the 
Commonwealth vs. Houghton, ib. 107, the defendant was indicted for, 
“that at, &c., on, &c., he had in his custody and possession more than, 
viz: twenty-five false, forged and counterfeit bank bills or promissory 
notes, payable, &c., and no question was raised on the use of the terms 
“forged” and “counterfeit.” From the foregoing cases, and others to 
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which reference has been had, we conclude that there is no substantial 
objection to the indictment on this point. 

The second and third points embrace, as we suppose, the same ob- 
jection, the third being only intended as explanatory of the second. Are 
the instruments set out in the indictment, notes or drafts? Webster 
defines a draft to be “an order from one man to another directing the 
payment of money—a bill of exchange.” A note, ‘‘a written or print- 
ed paper, acknowledging a debt, and promising payment.” Kent in 
his commentaries, 3 vol. 74, says, ‘a bill of exchange is a written or- 
der or request, and a promissory note a written promise by one person 
to another, for the payment of money, absolutely, and at all events.” 
To illustrate the office of a bill of exchange, or draft, he says, if A, 
living in New York, wishes to receive $1000, which awaits his order 
in the hands of B, in London, he applies to C, going from New York 
to London, to pay him $1000, and take his draft on B, for that sum, 
payable at sight. This is an accommodation to all parties. A receives 
his debt by transferring it to C, who carries his money across the Atlan- 
tic, in the shape of a bill of exchange, without any danger or risk in 
the transportation, and on his arrival at London, he presents the bill to 
B, and is paid.” Bills and notes are in two different forms, being some- 
times made payable to such a man or his order, or to the order of such 
a man ; sometimes to such a man and bearer, or simply to bearer. The 
bank bili or note, set out in the indictment, is a direct and uncondition- 
al promise that, “the president, directors and company of the Northern 
bank of Kentucky, will pay on demand to W. Coles, or bearer, at Rich- 
mond, ten dollars,” and is evidenced by the signature of the agents of 
the corporation, the president and cashier thereof. It does not resem- 
ble a draft or bill of exchange, which is drawn by one person on an- 
other, and payable to a third, and which must be duly presented for 
payment, otherwise the holder loses his recourse on the drawer. This 
point, was made in the case of the commonwealth vs. Casey, 2 Pick. R. 
49, when Parker, C. J., in delivering the opinion of the court said, ‘it 
is objected in arrest of judgment, that the indictment does not allege 
the note to be a bank bill. But we consider it to have been expressly 
decided, that the note of a bank is a promissory note, as much as the 
note of an individual ;” and reference is made to 8 Mass. R. 64, 3 Chit- 
ty’s crim. law, (2 ed.) p. 947, 948, 1048, 1049. 

The fourth point, which is, that the counts are repugnant in describ- 
ing the notes as having been issued by the Northern bank of Kentucky, 
when those set out appear to have been issued by “the president, direc- 
ters and company of said bank,” is answered by reference to the fourth 
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in the indictment, which charges that the forged and counterfeit ten 
dollars promissory note, purports to be made and issued by the president, 
directors and company of tie Northern bank of Kentucky, incorpora- 
ted, &c. So that if there be any weight in the objection, it is satisfied 
by the allegation in this count, which only differs in this one particular, 
from the preceding counts in the indictment. 

The filth and sixth counts raise the question whether it was neces- 
sary to allege in the indictment, the actual or legal existence of the 
corperation—the acceptance of its charter—that it had authority to 
issue, and did actually issue notes similar to the one set out. 

We are of opinion that it is not necessary, further than the descrip- 
tion is concerned. By reference to the 8th section of the R. C. 1836, 
p- 185, it will be seen that if the promissory note charged to be forged, 
&c., purports to have been issued by any bank incorporated under the 
laws of the U. S., this State, or any other State, territory, government, 
or country, it is sufficient so to describe it, without regard to the fact 
whether such bank really ever had a legal existence or power to emit 
notes similar to the one described in the indictment. In the case in 2 
Pick. R. 49, heretofore referred to, and which was an indictment for 
passing a forged bank bill, the judge remarks, “it is also said, that 
there should have been an allegation that the bank was duly incorpor- 
ated; but that was not necessary, as the indictmuent states a design to 
defraud an individual.” The bill set out in that case purported to have 
been issued by the merchants’ bank of Providence, R. I. 

We are therefore of opinion that the indictment is good, and that the 
circuit court committed no error in overruling the motion in arrest of 
judgment. The other members of the court concurring herein, the 
judgment of the circuit court is affirmed. 





FRISSELL vs. J. H. & A.°C. RELFE. 
In an action for malicious prosecution, malice must be shewn. 


APPEAL from St. Francois Circuit Court. 


Coz, for Appellant. 
Leonarp & Bay, for Appellees. 
54 
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1. The instructions of the court contain a correct exposition of the 
law governing the case. In order to maintain an action fora malicious 
prosecution, it is necessary for the plaintiff to show, Ist, that the pro- 
secution was instituted from malicious motives; and, 2nd, that there - 
was no probable cause for instituting the prosecution. If either of these 
be wanting, the action must fail. Stone v. Crocker. 24 Pick. 81; 2 
Stark on Ev. 494-5; George v. Radford, 3 C. & P. 464; Gibson vs. 
Chaters, 2B. & P. 129; Silversides v. Bowley, 1 Moore, 92; Farmer 
v. Darling, 4 Burr, 1971. 

2. The malice of the defendant may be inferred from the want of 
probable cause. Evidence of want of probable cause is given for the 
purpose of showing the malicious motives of the defendant. Malice is 
therefore of the gist of the action. Stone v. Crocker, 24 Pick. 81; 
Pangburn v. Bull, 1 Wendell, 352; 2 Stark. on Ev. 495-6. 

3. The facts preserved show that the charge of malice is unfounded. 
As to the ‘combination and conspiracy” charged, they existed only in 
the imagination of the plaintiff. There never was a charge so entirely 
disproved as this charge of a combination and conspiracy, on the part 
of the defendants which is made the sole ground of the action. 

4. The instructions given in relation to the powers and duties of a 
marshal of the United States, were not perhaps necessary, nevertheless 
they are correct. 


Napton, J., delivered the opinion of the court. 


This was an action for a malicious prosecution brought by Frissell 
against Jas. H. &. A. C. Relfe, and A. L. Magenis, in the circuit 
court of Washingtor county, and transferred upon application of the 
Relfes, to St. Francois county. The defendants had a verdict and 
judgment. 

Before the trial a no/. pros. was entered as to Magenis. The de- 
claration charged a conspiracy and combination on the part of Magenis 
and the Relfes, to injure the plaintiff, by causing him to be fined and 
imprisoned, &c., and that by corrupt and false swearing of the said A. 
C. Relfe, a rule had been entered by the circuit court of the United 
States against the said plaintiff to show cause why an attachment 
should not issue; that these proceedings were groundless, without pro- 
bable cause, and malicious. 

Upon the trial it appeared that a venditionz exponas had been issued, 
directed to the marshal of the district of Missouri, commanding the 
sale of certain property which had been previously levied on under a 
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writ of execution against one Augustus Jones. This writ of vendiionz 
exponas was placed by the marshal in the hands of his deputy, A. C. 
Relfe, and upon the return of the writ, an affidavit was made by A. C. 
Relfe, that he was prevented from executing it, by the conduct of Fris- 
sell (the plaintiff) and others. Upom motion of the district attorney, 
A. L. Magenis, a rule was served upon Frissell to show cause why an 
attachment should not issue. Upon the appearance of Frissell, and his 
answer to this rule, he was discharged by the court. 

The deposition of A. L. Magenis stated that he was attorney for the 
plaintiff in the case of Timothy Bryan, ex’r of Guy Bryan vs. Augustus 
Jones, and being of opinion that it was to the interest of his client that 
the goods levied on under the execution issued in this case, should be 
brought up to St. Louis and sold there, requested Relfe, the marshal, 
to have them so removed; that he afterwards requested the deputy 
marshal, A. C. Relfe, to make a statement of what took place, when 
he attempted to remove the property from Potosi; that this affidavit of 
A. C. Relfe was accordingly made, and he presented it to the circuit 
cout of the United States, as ground for a rale against said Frissell and 
others ; that deponent, as district attorney, considered it his duty upon 
the facts disclosed by said affidavit, to apply for said rule, and that the 
application was made, not upon the request or at the instance of either 
J. H. or A. C. Relfe, but upon his own motion, &c. 

There was evidence on the part of the plaintiff, the object of which 
was to show that the affidavits of A. C. R. was false; that there had in 
fact been no resistance to the officer, made by Frissell. 

The court instructed the jury, that to sustain the action, the pro- 
ceedings in the United Sates circuit court must be shown to have been 
commenced, or procured-to be commenced, by the defendants; that 
malice, or such circumstances or conduct as clearly indicate malice, is 
essential to the action, as well as that there was no color or probable 
cause to institute the proceedings complained of. A variety of instruc- 
tions were also given, in relation to the duties and powers of the mar- 
shal, but their propriety not being questioned, and their bearing upon 
the merits of the case being but remote, it is not deemed necessary to 
insert them. 

The principal ground taken for the reversal of the judgment, is be- 
cause the verdict is unsupported by the testimony. Want of probable 
cause, it is laid down in the books, is a question of law to be determin- 
ed by the court, upon the facts in evidence, but it has been usual in 
this State to leave this, as well as the question of malice, to be deter- 
mined by the jury. The instructions in this case being without excep- 
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tion, there is sufficient in the testimony of Magenis, without reference 
to the other facts in the case, from which the jury may have been satis- 
fied that the prosecution was not instigated by the defendants, or eithe: 
of them. 

The judgment of the circuit court is therefore affirmed. 





JENNINGS vs. THE STATE. 


1. An indictment under the 35th sec. 2. art. of an act concerning Crimes and Punishments. 
R, C. 1835, should state the circumstances attending the commission of the offence. 


2. Itis sufficient to state them thus, “that on, &c., at. &c., with force and arms, did felon:- 
ously make an assault on the body of one G. witha large iron auger, and then and 
there did feloniously wound, disfigure, and inflict on the body ot said G. with the said 
augur, great harm.” The words in the act, “in a case and under circumstances,” &c.. 
may be rejected as surplusage. 


APPEAL from Benton Circuit Court. 
STRINGFELLow, Attorney General, for Appellee. 


To sustain the decision of the circuit court, insists : 

1. ‘That the evidence objected to, ought to have been admitted, as it 
was a continued transaction. 

2. The instructions asked by defendant, ought to have been reject- 
ed; the first being too general, and the others restricting the issue. 

3. The instructions of the court were properly given. 

4. The indictment is sufficient. Johnson vs. State, 7 Mo. R. 183; 
Stat. ’35, Cr. & Pun. 


Napron, J., delivered the opinion of the court. 


The appellant was indicted in the circuit court of Benton county, un- 
der the 35th section of the 2nd article of the act concerning crimes and 
punishments. The indictment charged that the defendant.on, &c., at, 
&c., with force and arms, did feloniously ynake an assault on the body 
of one Samuel Grosong, with a large ee, and then and there did 
feloniously wound, disfigure and inflict on the body of said Samuel Gro- 
song, with the said iron auger, great harm, under circumstances which 
would have constituted manslaughter, if eatii had ensued, contrary,” 


&e. 
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The defendant was found guilty, and sentenced to an imprisonment 
of thirty days in the county jail, and to pay a fine of fifty dollars. A 
inotion was made in arrest of judgment, and for a new trial, both of 
which were overruled. 

On the trial, the court instructed the jury, that if the defendant 
wounded Grosong, or did him great bodily harm, with auger, and the 
auger was a dangerous weapon, or calculated to produce death, he was 
Niable to the prosecution, and in that case, the amount of injury was not 
important; but if tie weapon was not a dangerous one, the defendant 
was not guilty, unless the wounds were of a dangerous character, from 
which death migit probably have ensued. 

The proof on the trial was that the defendant had inflicted the wounds 
with an auger. 


The principal point we suppose to be relied on forthe reversal of this 


judgment, is the alleged insufficiency of the indictment. The indict- 


ment is very inartificially drawn, but rejecting from it such words as 
are mere surplusage, and transposing its language, it will be found to 
embrace every substantial requisite of a charge under the 35th section 
of the 2nd article of the act. It will then read, “that the defendant, at 
&c., on, &c., with force and arms, did feloniously make an assault on 
the body of one Samuel Grosong, with a large iron auger, and then and 
there did feloniously wound, disfigure and inftict great bodily harm on, 
said Samuel Grosong, contrary, &c.” There is no material difference 
perceived between the expression ‘‘did wound, disfigure and inflict on 
the body of said Samuel Grosong, great harm,” and the transposition 


of the language which we have suggested. There is no doubt that the 


language used in the indictment—“under circumstances which would 


have constituted manslaughter,” &c.—may be rejected as surplusage, 
and that it is essential in an indictment under the 35th sec. to aver the 
circumstances themselves, which if death had ensued, would have made 
the offence manslaughter. This, we think, is sufficiently done in the 
averment that, the assault was made feloniously, and with an auger— 
a dangerous weapon. To the instructiens we can perceive no serious 
objections, and the judgment will therefore be affirmed, Judge McBaipr 
concurring. 


Scort, J., dissenting. 
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HADEN vs. HERNDON, Apw’s. 


1, Where the circuit court has ordered the defendant to file a bill of particulars of a set off 
of which the defendant has givea notice, upon failure to comply with the order, it is 
competent for the circuit court to exclude all evidence of a set off. 


2. Evidence that defendant had given witness a draft on plaiutiff, and that plaintiff had 
promised to pay it when presented, requested tune, and did not pay the draft, and 
that at same time plaintiff said he was indebted to defendant five or six hundred dol- 
lars, and that their business was unsettled, is competent under the plea of non-as- 
sumpsit. 


APPEAL from Howard Circuit Court. 


Napton, J., delivered the opinion of the court. 


This was an action of assumpsit brought by Herndon, administrator 
of Chrisman, against Haden, to recover the value of merchandize sold 
to the defendant by Chrisman. The plea was non-assumpsit, and a 
notice of set-off. Issue was taken on the plea of non-assumpsit, and 
the cause continued. At the next term the cause was again continued 
at the instance of the defendant. At that term, upon motion of the 
plaintiff, the court ordered the defendant to furnish the plaintiff with 
ya bill of particulars of his set-off, on or before the ensuing term. This 
the defendant failed to do. On the trial, the account of the plaintiff ’s 
intestate was produced, and consisted of various items of merchandise 
procured by defendant during several years, commencing in 1835, 
and ending in the year 1840, it was admitted to be correct, and the 
defendant, to sustain his set-off, offered to read the deposition of A. W. 
Maupin. 

This deposition stated, that in the fall of 1838, or spring of 1839, the 
witness, being about to make a journey to Fayette, where Chrisman, 
(the intestate, ) resided, the defendant proposed sending by him an or- 
der on said Chrisman for $200, which he accordingly acceded to, for 
his own convenience as well as Haden’s; that the witness called on 
said Chrisman and presented the order; that Chrisman desired witness 
to wait on him one day to enable him to raise the money; that the wit- 
ness consented to this, but did not get the money; that Chrisman then 
stated that Haden’s business and his, the said Chrisman’s was yet unset- 
tled; that there was more than the amount of the order due said Haden ; 
that there was some five or six hundred dollars due from him to Mr. 
Haden, on or involved in their settlement. 
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This deposition the court excluded, the defendant then offered to read 
it under the plea of non-assumpsit, but upon objections being made, 
this was not permitted. The plaintiff hada verdict. Motion for a rew 
trial was made and overruled, and the case is brought to this court by 
appeal. 

No serious objections have been urged, nor any perceived, to the 
course of the circuit court, in directing a bill of particulars of defend- 
ant’s set-off, and upon his failure or refusal to furnish it, in excluding 
all evidence of a set-off. But we cannot say, that the deposition of A. 
W. Maupin was incompetent under the plea of non-assumpsit. Its di- 
rect and principal tendency was doubtless to prove a set-off, but it 
might lead remotely to a presumption of payment. However slight this 
evidence may be, we think it not irrelevant, and the judgment will 
therefore be reversed, and the cause remanded. 





SANDFORD vs. JUSTICE. 


Where a party sold an improvement on the public land, representing himself as entitled to 
a pre-emption on the land, although it appear that the vendor had no pre-emption, the 
vendee cannot recover as for a failure of consideration or fraud, unless it appear that the 
vendor was guilty of a fraud, or that the vendee has sustained some loss. 


APPEAL from Greene Circuit Court. 


Napton, J., delivered the opinion of the court. 


This was an action of trespass on the case brought by Justice against 
Sandford, to recover damages for fraudulent and false representations 
made by said Sandford in the sale of an improvement to said Justice. 
The declaration contains eight counts; the first seven counts allege 
that Sandford falsely and fraudulently sold an improvement to Justice, 
upon which he represented that there was a pre-emption right, and 
that there was no pre-emption right on the land. The eighth is a count 
in trover. 

Upon the trial, it was proved that Sandford sold Justice his improve- 
ments upon a quarter section of land, for a wagon, a horse, and Jus- 
tice’s note for sixty dollars. The witnesses differed as to the repre- 
sentations made by Sandford; two of them testifying that Sandford 
represented that he had a pre-emption upon the land which would hold 








































SS 


ee re ae 





856 SUPREME COURT OF MISSOURI, 





Sanford vs. Justice. 





good until the Ist May, 1844, and the other witnesses not recollecting 
that anything was said on this subject. Justice was living on the land 
at the time of the trial, which was in May, 1845, and had been living 
on the same since his purchase from defendant. He had been using 
the timber for his own use, and also had hauled from 25 to 28 cords to 
others. 

Joel H. Haden testified that there was no pre-emption on the lard, at 
the time of the sale to Justice, nor at the time of the trial, and that it 
must be set up at public sale, though he at one time believed that the 
land was subject to pre-emption. 

The court instructed the jury: first, that if Sandford sold a pre-emp- 
tion to Justice, when he had none, the plaintiff was entitled to recover; 
and secondly, if they believed if Sandford had obtained Justice’s pro- 
perty oy fraud or without consideration, the plaintiff must recover. 
The court further instructed the jury, at the defendant’s instance, that 
if Sandford sold his improvements, and not a pre-emption, they must 
find for defendant. 

The plaintiff obtained a verdict and judgment for the full value of 
the property which the defendant had got in consideration of his im- 
provement or pre-emption, and the defendant brings the case here by 
appeal. 

We think the first instruction is erroneous, and may have misled the 
jury. A settler on the public lands, as this court has heretofore held, 
may sell his improvement, and such a contract is not a contract touch- 
ing any interest in land, and therefore need not be in writing. A man 
may renounce his possession and such abandonment in favor of another 
is a sufficient consideration to support the contract growing out of such 
renunciation or abandonment. If he represents that the land thus 
abandoned is subject to a pre-emption right, and such a representation is 
a fraudulent and false one, he is clearly entitled to derive no benefit 
from his sale, and the opinion of the circuit court on this branch of the 
case is unexceptionable. But if, ina case, unaffected by any fraudu- 
lent misrepresentation, the vendor is honestly mistaken as to his rights, 
before the vendce can ask a court of justice to refund to him the pur- 
chase money, it must appear that the mistake or misrepresentation has 
produced a partial or total failure of consideration. Shall the plaintiff 
in this case be permitted to retain possession of the improvements, 
which constituted the consideration of his bargain, and also to get back 
the whole of the purchase money, until it appears that he has been 
disturbed in his possession? It does not appear that any one has enter- 
ed the land on which the plaintiff resides, or that he will not ultimately 
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ing get all he expected to get. If this were so, or if the plaintiff was com- 

ind pelled to pay more than the minimum price for the land, there might 

ing be a failure of consideration. 

ing The first instruction of the circuit court is that if the defendant sold 

to a pre-emption, and no pre-emption existed, the plaintiff was entitled to 
recover. The sale of a pre-emption can only mean the sale of an im- 

at provement, accompanied with a representation of a pre-emption right 

Sit existing to the improved land. The plaintiff, when he received the 

he possession, obtained all for which he contracted, and if the representa- 
tiou which may have induced him to purchase, has occasioned him a 

p- luss, he is es titled to compensation for such loss. The instruction is too 

ar; broad, and ta‘ces from the consideration of the jury, both the question of 

‘O- the sczenter, and also the consideration of the question whether the plain- 

or. tiff was damnified by the represention, supposing it to have been untrue. 

at The judgment of the circuit court is therefore reversed, and the case 

ist remanded. 
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Ifa person hire a slave fora year, and the slave die during the time, the hirer is bound for the 


‘ hire only to the time of the death. 
an 
er APPEAL from Warren Circuit Court. 
th 
1s Carty We ts, for Appellant. | 
is 
Ft The only point made by plaintiff in error is: That the court erred in | 
6 giving the following instruction: 
™ ‘That if the negro died during the year, without the fault of the de- 
8, fendant, that the plaintiff could only recover on his bond up to the time 
" of the death.” | 
s He insists that the hiring is in the nature of a sale of the services of 
via the slave for ayear, and that defendant took him at his own risk. The 
S, contract was complete on the delivery of the slave. See Knox vs. 
k Blanton, 3 Mo. Rep. 242; 6 Mo. R. 324; 8do. 33; 5 Monroe 360. 
i 
: CampseLt, for Appellee. 
y The points I make in this case are: 











858 SUPREME COURT OF MISSOURI, 





Dudgeon vs. Teass. 





1. That the death of a hired negro, before the end of the term, with- 
out the fault of the person to whom he is hired, is the act of God, and 
that under the law the loss must fall on the owner. 

2. When a negro dies, he ceases to be property—he is no longer a 
slave—and it is not lawful to exact wages for services that cannot pos- 
sibly be rendered. 

If a free man contract to serve for a year, for a specified sum, and 
die before the end of a year, the payment of wages ceases from the time 
of his death; for the same reason the payment of the hire of a slave 
should cease when he dies. 


Napton, J., delivered the opinion of the court. 


This was a suit upon a note given for the hire of a negro for one year. 
The slave died before expiration of the year, and the question was 
whether there should be an abatement of the hire, from the death of the 
negro. The circuit court decided affirmatively on this proposition, and 
this court is now called upon to determine on the propriety of that de- 
cision. 

Cases of this character do not derive much light from the analogies 
of the law on the subject of rents. If those analogies be adhered to 
with strictness, it is plain that the doctrine of the circuit court cannot 
be sustained. 

In Virginia the doctrine has Jong been settled that the death of the 
slave discharges the hirer from the payment of wages, though no very 
good reason is given by the courts of that State for distinguishing it 
from the case where the slave runs away during the term, in which case 
they admit the loss of the term to fall upon the hirer, and the loss of 
the reversion to fall on the owner. George vs. Elliott, 2H. & M. 6. 
This decision, originally made by chancellor Taylor, appears to have 
been adopted in South Carolina, and in North Carolina. 2 Bailey 424, 
Wheeler 153. <A contrary doctrine prevails in Kentucky. 5 Monroe 
359, 1 Bibb 536. 

The doctrine maintained by the circuit court of Warren county seems 
to have prevailed among most of the slave holding States, and as it is a 
doctrine which appears most conformable to the principles of natural 
justice, and is not inconsistent with any settled rules of law regulating 
contracts, in relation to this species of property, the judgment of that 
court will be affirmed. 
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W. & J. HILL vs. A. & A. BUFORD, Ex’rs, &c. 


A, being bound as endorser for B, on a note in bank, B executed an obligation with C as 
\._ security, binding themselves to “secure and keep safe the said A from all loss or damage 
he m ght sustain” on account of such endorsement. A died, and the note becoming due, 
FE and F, his executors, renewed the note in their name, and had to pay the last note. E 
had the amount paid by him allowed against A’s estate. It was not shewn that F had had 

his claim allowed. 


Held, . 


That E and F, as executors of A, might recover for the whole amount paid them—and the 
jury might infer that the payment by F was made for the estate of A. 


APPEAL from Monroe Circuit Court. 


Toop, for Appellants, 


Seeks to reverse the judgment below for these reasons : 

1. The admission of illegal, incompetent and irrelevant testimony. 
First, the deposition of Robertson, (book-keeper of the bank, ) to prove 
the contents of his books, and the acts of the officers of the bank in dis- 
counting and renewing notes. Second, the admission of Abraham Bu- 
ford, jr., to prove the loss of the original note, by applying to the bank 
for it—the same never having been in his possession. TZ'hird, the ad- 
mission of the note due in May, 1841, without proof of an original, and 
being duly executed; and of any notes other than that in original agreement 
without accounting for non-production, and the execution by the parties 
of such notes —of Davis’ judgment in the county court—as incompetent 
and irrelevant. 

2. The first instruction, as in case of a non-suit, should have been 
given. First, there was no evidence to prove payment, by the admin- 
istrators, of the note of about $800, existing in January, 1840, or of 
the testator’s payment—even the note is not produced as presumptive 
evidence of payment, nor its loss accounted for. Second, there is no 
legal evidence of the continued renewal of that original in the bank to 
identify the same indebtedness. No such notes are produced or proven 
nor their loss accounted for. TZ'hird, the evidence of Abraham Buford, 
jr., endorsing the note due in May, 1841, of an alleged balance of the 
indebtedness, is anew contract between him and the other makers, 
and the liability thereon is a legal one, in his own right, and does not 
enure to the administrators on the contract sued upon. Fourth, it by 
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substitution, Abraham Buford, jr., by making and paying the last named 
note, became entitled to the contract with testator, itis in his own 
right, and his remedy is in equity, so far as he paid. F%fth, although 
Abraham Buford, jr., and Davis, paid parts of the last note of May, 
1841, to the bank upon judgments, yet there is no evidence that the es- 
tate of the testator was damnified, for neither persons were paid out of 
the estate—for the judgment of Davis, in the county court, has not been 
paid, nor Abraham Buford, jr., retunded out the estate. Scath, the 
original note existing in January, 1840, is still outstanding against the 
makers; the plaintiff never paid it, or their testator; it is not lost or 
out of the power of plaintiffs to produce if tley paid it, or their intestate, 
they have produced no discharge of the makers. 


Krrtiey, for Appellees. 


In support of the judgment of the circuit court, I rely : 

1. That the action is rightfully conceived, and brought by the plain- 
tiffs as executors of the will of Abraham Buford, deceased, and could 
be sustained in no other form. 

; 2. The court rightfully admitted in evidence the notarial protest and 
copy of the note for $562. 

3. Drydon’s and Robertson’s testimony is neither hearsay nor secon- 
dary, but a detail of facts within their own knowledge, and was proper- 
ly admitted. 

4. There was no secondary evidence given of entries in the books of 
the bank of Missouri, for the reason that said books, (if they had con- 
tained entries in relation to the subject matter of this suit,) nor copies 
of them, would have been legal or competent evidence against these de- 
fendants. 1 Stark. 292-3, and cases referred to; 1 Ph. Ev. 422; 3 J. 
R. 226; Greenleaf on Ev. 589, p. 102, § 474, p. 526; 10 J. R. 445, 
Southwick vs. Stevens 5. 

5. The record and proceedings of the Ralls circuit court, in the case 
of the bank for the recovery of the $562, was properly admitted in ev- 
idence, with the parol evidence also given, it was proper to show the 
amount of damages, costs and expenses incurred by the executors of 
Abraham Buford, deceased, on account of defendants’ breach of their 
agreement, and they could as well recover the costs and charges as 
damages sustained, as the debt and interest due by the note. 

So likewise of the record of the allowance by the county court of 
Ralls, of the $215 46, against the estate of Abraham Buford, deceased, 
paid by Davis on the bank debt. It was all that could have been read 
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in evidence, or that relates to the subject matter of the suit, or of the 
allowance. 

6. The admissions of Jas. Hill, of Saml. Hill’s indebtedness to the 
bank, and his difficulty in meeting the instalments on the note, proven 
by Emmerson, was relevant and proper evidence. 

7. The motion of defendants to the court for an instruction, directing 
the jury that the plaintiff could not recover, was rightfully overruled, 
as plaintiffs had fully proved the agreement sued on, the testator’s per- 
formance, the defendant’s breach of that agreement and the several sums 
of money paid by the executors on the bank debt, which the Hills 
should have discharged. 

8. The other eight instructions, asked by defendant, were rightfully 
overruled. 


Napron, J., delivered the opinion of the court. 


The defendants in error, who were executors of the estate of Abra- 
ham Buford, deceased, sued Wesley and James Hill in assumpsit, upon 
a special contract, and recovered a verdict and judgment for $375 74; 
which the said W. & J. Hill now seek to reverse. 

The facts, as preserved by the record, appear to have been these: On 
the 10th June, 1840, the plaintiffs in error executed the following in- 
strument, which is the foundation of the present suit: ‘‘Be it remem- 
bered that Abraham Buford, sr., and Samuel Hill, both of Ralls county, 
Missouri, is indebted to the bank of Missouri, at St. Louis for $800, or 
thereabouts, amount not recollected precisely, which debt is a joint one 
between the parties aforesaid; and the said Samuel Hill, for the purpose 
of securing the said Buford from loss on account of the note aforesaid, 
placed in the hands of Mr. Hays anote which he held on the said Bue 
ford, for $333 1-3; now the said Hill wishes to withdraw the said note 
out of the hands of the said Hays, and for that purpose we do bind our- 
selves to secure and keep safe the said Abraham Buford from all loss 
or damage he may sustain on account of the proportion of said note 
which the said Samue! Hill would be bound to pay—provided the sai 
note is given up to the said Samuel Hill, which is in the hands of the . 
said Hays. Witness our hands, &c., this &c., Wesley Hill—James 
Hill.” The note of A. Buford, sr., in the hands of Hays, was given up 
in pursuance of the above agreement. It appears that the note of S. 
Hill and S. Davis, endorsed by Abraham Buford, sr., for one thousand 
dollars, was discounted by the bank at St. Louis, on the 15th January, 
1839; that it was renewed from time to time until it was reduced to the 
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sum of $562, when it was forwarded to the branch bank at Palmyra, 
where, upon its maturity, Abraham Buford, jr., became endorser instead 
of A. Buford, sr., and this note matured 29th May, 1841. Two suits 
were instituted by the bank upon this note, one against Abraham Bu- 
ford, jr., the other against Samuel Hill and Simeon Davis; and judgment 
obtained in both suits; $425 was paid by A. Buford, jr., and $204 93 
was paid by Major Hays. Letters of administration had been granted 
on the estates of A. Buford, sr., deceased, on 20th October, 1840, to 
Alexander and Abraham Buford, jr., the defendants in error. The 
amount paid by Davis, (through Major Hays), was allowed by the 
county county against the estate of A. Buford, sr., deceased, $215 46. 

Objections were taken in the progress of the cause to the competen- 
cy of the evidence which was introduced, and to the relevancy of a 
portion of it. When the plaintiffs had closed their testimony, the de- 
fendants asked the court to instruct as in case of a non-suit, but the 
court refused so to decide the law. The defendants then applied for 
several instructions, in substance declaring the law to be, that if the 
note mentioned in the contract sued upon, was taken up by the renewal 
of a note upon the credit of Abraham Buford, jr., in place of A. Buford, 
sr., the plaintiffs could not recover. 

This was an express contract on the part of W. &. J. Hill, that they 
would ‘‘secure and keep safe the said Abraham Buford, sr., from all 
loss or damage he might sustain,” on account of his liability for Samnel 
Hill’s bank debt. The contract was a written one, and founded on 
sufficient consideration, and the only question in this suit seems to be, 
whether the said A. Buford, sr., has sustained any loss or damage by 
reason of his said securityship, for the debt of said Hill. It appears 
that in 1840, Abraham Buford, sr., died, and that shortly after his death 
his son and executor of his will, Abraham Buford, jr., substituted a 
note, endorsed by himself, for the note endorsed by' his father; Samuel 
Hill and Simeon Davis being on the second note as the makers thereof, 
as they had been on the first. This second note was collected by the 
bank, and the entire amount, paid by A. Buford, jr., and the estate of 
A. Buford, sr.; the amount paid by Davis had been allowed by the 
county court against the estate, though there was no evidence at the 
trial to show that the amount paid by A. Buford, jr., had been allowed 
in the settlement of his account as executor of the estate of his deceased 
father. 

If Abraham Buford, jr., and Simeon Davis had been mere volunteers, 
and not otherwise connected with the transaction, except so far as they 
are seen renewing the note of Samuel Hill and Abraham Buford, sr., 
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no assumpsit would arise in their favor against the securities of S. Hill. 
But we think the jury were well warranted from the facts, that A. Bu- 
ford, jr., was the executor of his father’s estate, and that Simeon Davis 
was on the original note, in inferring that this substitution of the new note 
of A. Buford, jr., and S. Davis, for the old note of A. Baford, sr., was 
done for the benefit of the estate of A. Buford, sr., and at the request 
of the executors who managed the interests of that estate. 

So far as the amount of 5215 46, which was paid by Davis, is con- 
cerned, that was allowed against the estate of A. Buford, sr., by the 
county court, and though no allowance was proved to have been made 
in the settlement of the administration account, by the executors, of 
the amount paid by A. Buford, jr., yet it was manifestly a payment on 
behalf of the estate, and therefore chargeable against the same. 

The other Judges concurring, judgment affirmed. 





SMITH & BELL vs. STEPHENS. 


1. Asa general rule, a bailee may deliver goods deposited with him, to the bailor or his 
order, although they may have been sold by the bailor since his deposit. 


2. Where a bailee having a lien on goods, agreed with a vendee of the bailor to deliver 
them to hiin upon payment of charges, and then refused to comply with his agree- 
ment, and delivered them to the bailor, it is evidence of a conversion. 


APPEAL from Platte Circuit Court. 


Naprton, J., delivered the opinion of the court. 


This was an action of trover brought by Smith to recover the value 
of a pair of burr mill-stones, alleged to have been converted by the 
defendants to their use. 

The facts of the case appear to have been as follows: One Cornman 
deposited the mill-stones and irons appurtenant thereto, in the ware- 
house of one Cunningham, in the town of Weston, and Bell & Ste- 
phens, the defendants, succeeded Cunningham in the occupation of the 
warehouse, and in the custody of said mill-stones as warehousemen. 
Whilst the mill-stones were in this custody, Cornman sold them to one 
Whitmore, and Whitmore sold them to the plaintiff, Smith. It was the 
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understanding on both sales, that Cornman was to pay the charges on 
said mill-stones. Shortly after the sale to the plaintiff, the plaintiff and 
Whitmore called on Bell, one of the defendants, to get the mil{-stones, 
but they were told that there were charges on them, and they would 
retain possession until the charges were paid; upon being informed that 
Cornman was to pay the charges, the defendants still declined Jetting 
the mill-stones go, until their charges were paid. Bell, however, ac- 
knowledged at the time of this refusal, that he was well aware of the 
sale from Cornman to Whitmore, and of Whitmore t» plaintiff, and that 
plaintiff was justly entitled to the stones. Upon another occasion, the 
plaintiff again applied to Bell for the stones, and upon his again refu- 
sing to let them go until the charges were paid, the plaintiff agreed to 
pay the charges and give an indemnifying bond, and a day was fixed 
when plaintiff was to pay the charges and give the bond, and the de- 
fendants were to deliver the stones. The plaintiff attended on the 
appointed day, but Bell had gone to Liberty; and on that night Bell re- 
turned on a boat, and delivered the mill-stones to one Utt, who took 
them on board the same boat Bell had left. 

A witness testified that he called upon defendants, and told them at 
plaintiff ’s request, that he, plaintiff, would sue them, to which Bell, 
one of the defendants, replied, “he did not care a damn; he had deliv- 
ered them upon Corman’s order to Utt, and that Utt had paid the 
charges on them, and given an indemnifying bond.” This witness 
further stated, that the day after the one set by Smith and Bell, for the 
delivery of the mill-stones to Smith, Smith came in for the purpose of 
completing the arrangement which had been previously made between 
them. 

Whitmore, testified, that he had bought the stones of Cornman for 
$300, and sold them to Smith the plaintiff, who paid him; that he and 
Smith went to defendants, and stated the contract to them. 

Cornman, testified, that he sold the said stones to Whitmore, and 
Whitmore to Smith; but subsequently to the sales aforesaid, had noti- 
fied defendants not to deliver the stones to the plaintiff; and he after- 
wards gave Utt an order for the same, which order was given at the 
request of Whitmore, because said Whitmore had told witness that 
plaintiff had not complied with his contract. 

It appeared that the charges upon the mill-stones were about sixty 
dollars; that the stones were delivered to Utt, ne having paid said 
charges and given an indemn:'ying bond. 

Upon this evidence, the court instructed the jury, that if Cornman, 
the bailor, forbid the delivery of ‘he miil-stones to Smith, and ordered 
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the mill-stones to be delivered to Utt, and they were so delivered, the 
plaintiff could not recover. The court further held the law to be, that 
if Cornman, when he sold the mill-stones to Whitmore, was to pay the 
charges for freight and storage, which the defendants had on the same, 
then until said Cornman paid the charges on said stones, no property 
in said mill stones passed to said Whitmore by said sale, and if Corn- 
man failed to pay the charges on said miil-stones, the sale of the same 
by Whitmore to plaintiff, passed no title to plaintiff. 

The plaintiff thereupon took a non-suit, and afterwards moved to set 
it aside, which motion being overruled, he excepted and brings the 
case here by appeal. 

The only question in the case, is the propriety of the instructions 
given by the circuit court. The last instruction assumes the law to 
be, that the sales from Cornman to Whitmore, and from Whitmore to 
Smith, were incomplete and ineffectual, until Cornman the vendor, 
paid the freight and charges, it being the understanding at the time of 
the sale, that he was so todo. The right of Smith to rescind his con- 
tract with Whitmore, and thereby revest the title in Whitmore, and of 
Whitmore to take the same course in relation to his contract with 
Cornman, because of Cornman’s non-compliance with so nuch of his 
contract as required him to pay the freight and charges on the mill- 
stones, is unquestionable; but as neither Smith or Whitmore has thought 
proper to avail himself of this privilege, it is of no consequence in the 
decision of the present action. 

It would be hard upon a bailee of goods, if he could not honestly de- 
cline to decide between conflicting claimants of the goods bailed, with- 
out subjecting himself to an action of trover. Nor do we suppose that 
if the bailee delivers up the goods to the order of the bailor, he can be 
made liable by reason of transfers from the bailor, subsequent to the 
bailment. This would be the law, where there are no special circum- 
stances 'o show any variation from the ordinary liability of the bailees, 
as wharfingers or warehousemen. 

Other questions are, however, presented by the facts of this case. 
There was evidence to show that the defendants acknowledged the 
title of Smith, and agreed to deliver him the goods, provided he would 
pay the charges, and give an indemnifying bond. This was evidence of 
a conversion proper to go toa jury. If the defendants delivered the 
goods to Utt, contrary to their understanding with Smith, it was clearly 
a conversion, and made them liable. Mills and others vs. Ball, 2 Bor. 
& Pul. 457; Judah and others v. Kemp. 2 John. Ca. 411; Patterson v. 
Robinson and ane 2 Maule & Selwy. 105. 
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There is a conflict of the testimony on some of the points involved, 
which leave the merits of the case uncertain. Cornman testified that 
his directions to the defendants in relation to the stones were prompted 
by Whitmore’s declarations to him, that Smith had not complied with 
his bargain. Whitmore himself states that he sold to Smith, and that 
Smith paid him, and that he accompanied Smith to the store, of Bell & 
Stephens for the purpose of advising them of the transfer, and directed 
them to let Smith have the stones. This is a matter for the jury. The 
instructions given by the court were erroneous, and the case will be 
remanded for a new trial. 

Judgment reversed. 





GOODE § JONES vs. JONES. 


An endorsement upon a note “I sizn the within as security,” if made at the time of the exe- 
cution of the note, will be regarded as a part of the note, and will make the person sign- 
ing the same an original promisor. But if made after the execution of the note, it will 
be merely a collateral undertaking, and the parties cannot be joined in an action against 
the maker of the note. 


APPEAL from Franklin Circuit Court. 


Cote, for Appellants, 


Presents the following points on behalf of appellants : 

1. The contracts of Jones & Goode are radically different, and could 
not consistently with law be joined together in the same action. 

2. The bond sued upon was not the foundation of the suit against 
Goode, nor was the endorsement thereon the foundation of the action of 
debt against William T. Jones. Brown v. Lockhart, 1 Mo. R. 409. 

3. The evidence therefore was illegal and inadmissible without proof, 
if then. 

4. The undertaking of Goode was collateral to that of William T. 
Jones, and is a void contract under the statute of frauds. (Roberts on 
frauds, page 207;) Wain & Watters, 5 East, page 10; Long on personal 
property, page 27. 

5. The contract of Goode, at common law, was a nudum pactum. 

6. The action was debt on bond, the evidence admitted did not prove 
that allegation. 
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7. The judge of the circuit court erred in deciding that the writing 
endorsed, was a bond. 


Jones, for Appellee, 


Insists that the circuit court committed no error. 

It is not necessary for the justice to describe the instrument sued on; 
and if he does, it is surplusage. The defendant before the justice was 
summoned to answer the complaint of the plaintiff. 

The endorsement by Goode imports a consideration. See R. Stat. 
p- 189, chap. 21. Bonds & Notes, sec. 1; also, Powell vs. Thomas, 7 
Mo. Rep. 440; see Barnett, et. al. vs. Lynch, 3 vol. 261; 5 Mass. 358; 
6 Mass. 519; 7 Mass. 518; 11 Mass. 436-440;.Ashley vs. Watson, 9 
Mo. R. 


There is no sufficient bill of exceptions in this case. 


Napton, J., delivered the opinion of the court. 


This was a suit originally brought before a justice of the peace, upon 
the following note: 

“One day after date I promise and oblige myself, my heirs, &c., to 
pay or cause tobe paid unto Charles C. Jones, the just and full sum of 
one hundred and nine dollars sixty-one cents, for value received, as 
witness my hand and seal this twenty-second day of November, eigh- 
teen hundred and forty-three, with ten per cent. interest till paid. 

Wituiam T. Jones, [seal.]” 

Upon this instrument there was the following endorsement: +I as.. 
sign the within note as security to Charles C. Jones, this 4th Dec’r, 
1843. Joun Goong.” 


The plaintiff obtained a judgment both before the justice, and in the 
circuit court, against both Goode & Jones, for the amount of the bond 
with interest. 

Upon the trial in the circuit court, an objection was made to the 
reading of the endorsement upon the bond as evidence, but the objec- 
tion was overruled and exceptions taken. It seems from the instruc- 
tions given, that the bond was considered by the court as the bond of 
both Goode & Jones; tle plaintiffs in error contending that the endorse- 
ment of Goode was but a guaranty and an undertaking entirely colla- 
teral to the obligation of William T. Jones. 

The case of Hunt, adin’r. vs. Adams, (5 Mo. R. 359,) (6 Mass. R. 
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519,) is an authority to show, that where a party writes underneath a 
promissory note of another, the words, “I acknowledge myself holden 
as surety for the payment of the demand of the above note,” and such 
writing is executed at the same time the note is signed by the principal, 
and before the delivery of the same to the payee, such acknowledgment 
constitutes the person making it an original party to the contract. 

The note in that case was construed as in effect a joint and several 
promise by the principal and surety. In the case now under consider- 
ation, the obligation of William T. Jones was executed on the 22d 
November, and the endorsement of Goode was executed on the 4th 
December. Upon its fave this endorsement purports to be a collateral 
undertaking on the part of Goode to pay the debt of W. T. Jones, if 
said Jones shall fail to do so. Jones and Goode could not be sued in 
the same action as original promisors and parties to the same contract ; 
the liability of Goode being merely collateral, the facts must be set 
forth and shown which make him liable. 

- The judgment is reversed and cause remanded. 





REEDS vs. MORTON. 


1, The provision in the act of 1825, regulating the levying, assessing and collecting the reve- 


nue, which requires the cevtificate of the sale of land for taxes, to be recorded, was to 


give to the owner of the land additional means of ascertaining that his land had been 
sold. 


2. The court adheres to the opinion heretofore expressed in this case, ‘‘that the law regula- 


ting the sale of land for taxes, must be strictly complied with; and that the pre-requisites 
to authorize a deed to be made, must be shewn, or the deed will be void. 


3. The act requires the certificate of sale to be recorded; it must have been done in reasonable 


time, or the deed will be void. 


4. When the certificate was not recorded until after the time of redemption had expired, 


and a deed been made, will not be affected by being recorded. The deed will be void. 
APPEAL from Lincoln Circuit Court. 


Tompxins, Jamison & Wexxs, for Appellant, 
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Make the following 
POINTS. 


1. The collector’s bond ought to have been read. It tended to prove 
that the collector was legally in office. The only objection to it is.that 
it was not recorded—this does not avoid the bond gr nullify the acts of 
the collector. The law is only directory. 

2. The exhibit (A) in Barcroft’s deposition, ought to have been read 
as a part of the deposition. The testimony of Parker, the clerk, shows 
that the exhibit was enclosed, sealed up and directed to the clerk, in 
conformity with the “act concerning depositions.”” See Digest, p. 220, 
sec. 18. The deposition referred to it, as ‘ta duly authenticated copy.” 
It was correctly described—the marking and referring to, was a suffi- 
cient authentication. 

3. The parol evidence of the witnesses to prove the setting up of no- 
tices, and their contents, ought to have been admitted. The original 
notices could not be had—every reasonable exertion had been used to 
get one. It is true that the defendant had not searched everywhere, 
but he had searched, and searched where it was most likely to be found. 
The setting up could only be proved by parol evidence. 

4. The auditor’s certificate and deed were competent evidence. 
They were the acts of a public officer, made in conformity to law, and 
ought to have been admitted without proof of executiou. They were 
acknowledged and recorded, and ought to have been read under the 
statute. See act on conveyances, p. 123, sec. 35. 

It was objected to on the ground that it did not shew title out of the 
plaintiff. If true, this objection is not to its competency or relevancy, 
but to its sufficiency. It will not do to exclude evidence because it is 
insufficient. The court judges of its competency—the jury of its suf- 
ficiency. 

5. The notice of lands sold in 1833, tended to explain Sitton’s evi- 
dence as to the year he set up notices. He stated that he set them up 
in 1832 or 733. The notice shows it was not in 1833—it was therefore 
in 732. 

6. Anew trial ought to have been granted, because had the court not 
committed the errors above mentioned in the exclusion of proper evi- 
dence, the defendant ought to have hada verdict. He had proven, first, 
the appointment of an assessor; second, the assessment ; third, the cor- 
rection by the county court of the assessor’s list; fvurth, the appointment 
of a collector; ji/th, the non-residence of Paul Chouteau; s¢xth, the 
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non-payment of the tax; seventh, the return of the delinquent list to 
the auditor ; eighth, the advertisement of the auditor’s sale, both in the 
newspaper, and in the county of Lincoln; ninth, the sale of the auditor; 
tenth, his certificate thereof and conveyance; and eleventh, the record- 
ing the notice of sale by the clerk of Lincoln circuit court, as also the 
recording the avditor’s certificate and deed. All these things were 
shewn by the evidence to have been done in strict conformity with the 
statute law. 

It is also insisted by plaintiff in error that the auditor’s deed and cer- 
tificate, that the provisions of the law had been complied with, were suf- 
ficient evidence to shew title out of the plaintiff. 

1. It is admitted that to make a sale of land for taxes valid, the stat- 
ute authorizing such sale must be pursued. 

The main question is, how is that conformity to the statute to be 
proyen. 

2. We hold that when a public officer has acted in the discharge of 
an official duty, the legal presumption is, that his act is done in conform- 
ity:to the law—that all pre-requisites of the act have been complied 
with. , 

3. That that legal presumption applies as well to the validity of the 
act done, as to his own personal indemnity and security ; that the prin- 
ciple may be invoked as well by the person who claims under the of- 
ficer, as by the officer himself. 

From these premises it follows, that the sale of the auditor pre-sup- 
poses the return to him of a non-resident delinquent list, because upon 
the return of such list only, could he have power to sell. Second, that 
the return of such “list”? pre-supposes assessment, and that the person 
assessed was a non-resident, because upon the existence of these facts 
only, was the collector authorized to return such list, &. Third, that 
the action of the assessor as such, and the action of the collector as 
such, prove that they were duly appointed respectively to said offices. 

We therefore conclude that the exhibition of the auditor’s deed proves 
prima facie that al] the pre-requisites of that sale had been complied with. 
But, second, if this be not the law of evidence, the legislature have full 
power to change the law. And we insist that the legislature have en- 
acted that the certificate of the auditor, ‘“‘that the provisions of the law 
have heen complied with,” shall be evidence of such compliance. 

The auditor has made such certificate, and it has been recorded. 


Bates, for Appellee. 


This is the same case of Morton vs. Reed heretofore acted upon by 
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this court, see 6 Mo. R. p. 64,) and the principal questions for deter- 
mination are the same now as then. There arose, liowever, at the last 
trial, and now appear upon the record several minor questions, which 
have to be disposed of, although none of them seem to me to affect the 
legal merits of the cause, so far as to be capable of changing the result. 

These minor questions relate to the exclusion of certain pieces of 
testimony offered by the defendant, (the appellant here,) and excluded 
by the court, and with regard te them the appellee says : 

1. The bond of Henry Watts, collector of the revenue for Lincoln 
county, to the governor, was rightly excluded, because it was irrelevant. 
It had nothing to de with the case. He would have been no less a col- 
lector had he never given a bond—besides one bond was already in ev- 
idence. ; 

2. The document marked exhibit (A) offered along with the deposi- 
tion of E. Barcroft, and purporting to be a copy of the delinquent tax 
list, was rightly excluded, because, firsé, it is not annexed to the depo- 
sition, nor in any manner connected therewith, though declared therein 
to be annexed ; second, it appears on the face of the document, and in 
the certificate of authentication—that it is interpolated and altered froém 
its original condition. 

3. The defendant, having failed to produce in evidence either the 
original, or a copy of the auditor’s advertisement of sales for taxes, the 
court was right in excluding the oral testimony of the contents thereof, 
which the defendant offered to produce. 

I need not cite authorities to prove that the best evidence the nature - 
of the case admits of, must be given; and that to warrant the introduc- 
tion of the inferior sort, it must be shewn that all proper diligence has 
been used to get the superior. Here no diligence was used—the party 
was supine—he and his counsel enquired in some two or tliree places 
only; yet the law shows that the advertisement must have circulated 
co-extensively with the State; every county being entitled to several 
copies ; to say nothing of the general circulation of the paper in which 
it was printed. But if I be wrong in regard to any one or more of the 
above points, still, if the court see from the whole record that the judg- 
ment is for the right party, the judgment will not be reversed for a 
harmless error. The court excluded from the jury both the certificate of 
sale, and the deed made by the auditor to Jos. R. Suggitt, for the land 
in question, and this was right; because, first, this cause presents to 
the court precisely the same questions as would have been presented, 
if the documents had been admitted, and an instruction given that they 
passed title; second, the auditor’s sale to Suggitt, is illeyal and void— 
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because, first, the proceedings being by legislative act in derogation of 
common right, the statute itself must be strictly construed against the 
power; second, being exparle, and under special authority, the greatest 
strictness is required, nothing can be presumed in favor of the act, but 
every requirement of the law must be complied with. 4 Pet. R. 349; 
5 Cond. R. 28; 2 Cond. R. 151; 4 Cond. R. 395; 19 J. R. 7; 20 Wend. 
241; and see especially Cook & Thurston vs. Peebly, 8 Mo. Rep. 344; 
4 Hill (N. Y.) R. 92; and ib. 76; see also this same case in 6 Mo. R. 64. 

The defendant should have proved that the tax remained unpaid, but 
has not done it ; Barcroft’s deposition only says it was not paid to him. 

4. The certificate of the auditor, under the aet of 3d Jan., 1827, can- 
not help the defendant’s title, because, first, the certificate is not such 
as the law requires—it states broadly that the requisites of the law have 
been complied with ; whereas it shoall have stated facts, and left the 
court to judge what the law requires; second, but if it were in the best 
form, it could only authenticate the facts of which the auditor has offi- 
cial cognizance, and not facts foreign to his office. U. S. vs. Jones, 
adm’r of Orr, 8 Pet. R. 375; 1 Mo. R. 537; 2 Bibb R. 573; Acts 1826-7, 
149. 

5. There is no proot of any legal advertisement of the auditor’s sale: 
and first, the copy stated in the record, (as Barcroft’s deposition, and 
in the certificate of sales under the act of 1827,) is defective in itself, 
and there is no proof of its being printed and published ; second, it is 
not proved that three copies were sent to, and set up by the sheriff, as 
required by the act of 18th Jan., 1831, 9 4. 

6. By the copy of advertisement and certificate of purchase, it ap- 
pears that the auditor sold the land not only for taxes and penalties, but 
for interests and costs, which was illegal. 

7. It appears by the record, that the land was sold not only for State 
and county taxes, interest, penalties and costs, but for two additional] 
taxes imposed by the act of 3rd January, 1827, § 20, which additional 
taxes were illegal, not being ad valurem, as required by the constitution, 
art. 13, § 9. 

8. The land could not be sold for the non-payment cf taxes, until 
there was an ascertained defect of personal property. R. C. of ’25, 


§ 21 to 28, title Revenue. 
By § 27, the collector had a general power todistrain goods. but if 


no such power were expressly given, it is a necessary incident to the 
power and duty to collect taxes. 
9. The goods being first liable, the land could not be sold without an 
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official return or statement, and that on the record, of nulla bona. 2 
Cond. R. 151; 5 Cond. R. 28; 4 Pet. R. 366. 

10. Supposing the auditor’s sale formal and regular, still, the defend- 
ant’s title deeds are invalid as against the plaintiff, for want of record. 
See the date of the recording of the deeds, and R. C. of 1825, p. 674, 
§ 28; and same code, p. 221, § 14. 

N. B. The auditor’s certificate of sale to Suggitt bears date June 


20th, 1832; recorded, January 13, 1836. 
The deed from the auditor to Suggitt, under the certificate, bears 


date June 25th, 1834; recorded 14th January, 1836. 


Scott, J., delivered the opinion of the court. 


This was an action of ejectment brought by Morton to recover the 
possession of atract of land containing two thousand arpents, situated 
in Lincoln county, in which Morton recovered judgment. 

Morton claimed under Paul Chouteau, to whom a concession was made 
by the Spanish gavernment, which was afterwards confirmed to him by 
the authority of the laws of the United States. Chouteau conveyed to 
Laveille and Morton, for the sum of three thousand two hundred and 
fifty dollars; and Laveille to Morton, for the sum of three thousand 
four hundred and forty dollars. 

Reeds claimed the land in controversy under Joseph R. Suggitt, who 
claimed under a deed from the auditor of public accounts, which was 
executed on the 25th June, 1834 in pursuance of a certificate of sale 
made to the said Suggitt, which bore date on the 20th day of June, 
1832, for the non-payment of the State and county taxes due on the 
said land for the year 1831. The amount of the taxes, penalties and 
costs was nine dollars and seventy-seven cents. The certificate of 
sale was recorded on the 13th January, 1836, and the deed of the au- 
ditor on the 14th Jan’y of the same year. The deed of the auditor 
was acknowledged, but the certificate was placed on record without 
acknowledgment. 

After a great deal of testimony had been offered in evidence, much 
of which was rejected, the certificate and deed above referred to were 
produced in evidence to the court, and were rejected, to which excep- 
tions were taken by the defendant Reeds, who has brought this case 
here. 

The merits of the case depending on the facts above set out, and as 
the defendant cannot maintain his defence without showing the validity 
of the certificate and deed above referred to, we do not deem it neces- 
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sary even to state, much less to determine, the many points which have 
been raised in the argument of this cause. 

The 28th section of the act to provide for levying, assessing and col- 
lecting State and county taxes, approved March Ist, 1825, after pre- 
scribing the manner in which the several collectors of the revenue shall 
sell the lands of delinquent residents who fail to pay their taxes, directs 
that the collector shall deliver to the purchaser of any tract of land or 
lot, or any part thereof, a certificate of such sale, which certificate 
shall be récorded in the same manner as deeds for lands; and from and 
after the time of such sale, the lands and lots so sold shall be assessed 
to, and the taxes paid by the purchasser. 

The 31st sec. of the same act prescribes that lands thus sold may be 
redeemed by the owners thereof within two years from and after the 
sale, and directs that if they are not redeemed within that time, a deed 
shall be made to the purchaser by the collector. 

The 26th sec. of the same act, modified by the actof January 23d, 
1829, prescribes the manner in which the auditor shall conduct the sale 
of delinquent non-resident lands, and after directing that they shall be 
advertised and sold for the taxes, penalties, &c., proceeds to enact 
that in all other proceedings relating to the sale of said lands, the au- 
ditor shall perform the like duties as are required by this act of the 
collector, in case of sales made by him, and all subsequent proceedings 
had thereon shall be as is required by this act, in case of lands sold by 
the collector, and the auditor performing in that behalf the duties en- 
joined on collectors in the cases aforesaid. 

The 29th section of the same act makes it the duty of the collector 
immediately after a sale for taxes, to make out and certify duplicate 
lists of sales made by him to individuals, specifying the name of the 
person to whom sold, describing the land sold, &c.; one of which lists 
so certified he shall deliver to the clerk of the county court, and the 
other to the recorder of the county, and the clerk and recorder shall 
keep such lists in their offices for the inspection of any person interested. 

The 11th sectivn of the act of Jan’y 3, 1827, amendatory of the pre- 
ceding act relative to the assessing and collecting State and county 
taxes, as modified by the act of Jan’y 23d, 1829, makes it the duty of 
the auditor, upon all sales of real estate for the taxes due thereon, to 
transmit to the recorder of the county wherein the rea! estate is situated, 
a copy of the advertisement of sale, certified to bea true copy, and a 
further certificate that the provisions of the law in such cases made 
and provided, have been complied with; which advertisement and cer- 
tificate shall be recorded by the recorder among the deeds, and a copy 
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of such record shall be prima facie evidence of the facts contained in 
such certificate, whenever a sale made under such advertisement shall 
come in question; and the certificate of sale to be given to the purcha- 
ser in such case, shall always refer to the advertisement of record under 
which such sale was made. 

This case was once before in this court, (6 Mo. R. 64,) and on the 
authority of the case of Williams vs. Peyton’s lessee, 4 Wheat. 77, a 
principle was established by a majority of this court, to which we still 
adhere. The defendant in that case, claimed the land as a purchaser 
at a sale made for the non-payment of a direct tax imposed by act of 
Congress. On the trial the defendant proved that the tax had been as- 
sessed against the plaintiff on the land in dispute, and also gave in evi- 
dence the deed of the officer. It was also shown that the plaintiff had 
not paid the tax, nor redeemed the land, and then it was contended 
that the evidence was enough to show that the land had been duly ad- 
vertised by the collector, and that the other requisites of the law had 
been complied with, so as to warrant the execution and delivery of the 
deed. But the court, Marshall, C. J., delivering the opinion, held other- 
wise, saying, that as the collector had no general authority to sell lands 
at his discretion for non-payment of tax, but a special power to sell in 
particular cases described by the act, those cases must exist, or the 
power does not arise. It is a naked power, not coupled with an inter- 
est, and in all such cases, the law requires that every pre-requisite to 
the exercise of that power, must precede its exercise. ‘The agent must 
pursue his power, or his act will not be sustained by it. As to the deed 
being evidence of the acts which ought to have preceded it, it was said, 
that the party who sets up a title must furnish the evidence necessary 
to sustain it; that if the validity of a deed depends on an act in pats, 
the party claiming under it, is as much bound to prove the performance 
of the act, as he would be to prove any matter of record, on which the 
validity of the deed might depend. It forms a part of the title; it is a 
link in the chain which is essential to its continuity, and which it is in- 
cumbent on him to preserve. A person should examine these facts 
before he becomes a purchaser, and the evidence of them should be 
preserved as a necessary muniment of title. Therefore the deed in 
such cases is unavailing entirely, unless the performance of the pre- 
requisites to the giving it be affirmatively shown. A similar doctrine 
has been asserted in other cases in the supreme court of the United 
States. Stead’s ex’r vs. Conage, 4 Cr. 403; Parker vs. Rules’ lessee, 
9 Cr.64. In the case of Jackson vs. Sheperd, 7 Cow. 88, the supreme 
court of New York, speaking of the case of Williams vs. Peyton, says, 
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the principles on which it is founded are of general authority and ap- 
plication, and seem to be incontrovertible. 

The court of appeals in the State of Virginia, in the case of Nalle 
vs. Fenwick, 4 Ran., maintain the same principle, and hold that when 
land is sold by a sheriff for the non-payment of taxes, it is incumbent 
on the purchaser to show that all the steps have been regularly taken, 
which the law requires in such cases. 

The same principle prevails in New Hampshire, 3 N. H. Rep 340, 
Waldron vs. Tuttle, and is recognized in Louisiana, 6 Mar. Nancarrow 
vs. Weathersbee. 

The case of Ives vs. Lynn, 2 Conn. Rep. and the case of Hickman 
vs. Skinner, 3 Mon. 311, and others in Kentucky, maintain a contrary 
doctrine, but we do not think their weight is sufficient to overturn the 
authority of the above cited cases determined by the first courts of the 
Union, and warranted by principles of law. 

The case of Pejupscut vs. Ranson, 14 Mass. 147, affords no aid or 
authority to the above cited cases from Connecticut and Kentucky. In 
that case the purchaser, and those claiming under him, had been in pos- 
session of the land in controversy since the sale, and for upwards of 
thirty years; the deed of the officer was read in evidence, and the facts 
and circumstances going to show that the pre-requisites of the law had 
been complied with, were left to the jury, with an instruction that they 
might presume every thing required by law had been done, from the 
great length of time which had intervened between the sale and the 
commencement of the suit. This case evidently rests on a different 
principle from those above cited. 

We adhere to the foregoing doctrine asserted when this case was for- 
merly in this court. That the officer in making a sale of lands for the 
non-payment of taxes, has a mere power which must be strictly pur- 
sued, and all the prerequisites must be shown to have existed which 
were necessary to have enabled him to exercise it in a valid manner. 
We do not pretend, however, that this principle of law cannot be mo- 
dified or abolished, as to the wisdom of the legislature may seem best. 
To what extent it was modified or altered by the 11th sec. of the act of 
January 3d, 1827, we do not now think it necessary to determine. 
Whether it was intended that the further certificate provided for by 
that section should be prima facie evidence that the law had been 
complied with so far as the acts of the auditor were concerned, or 
whether it was intended to be evidence that the law had been complied 
with by all those who had any agency in assessing and collecting the 
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revenue, it is clear that it could not be evidence of facts to be done sub- 
sequently, and that too by the person to whom the sale was made. 

The 28th section of the act of 1825, above cited, required the 
certificate given to the purchaser at the tax sale to be recorded; and a 
subsequent section provided that if lands sold for the taxes were not 
redeemed within two years from the date of the sale, the auditor should 
then make a deed for them. The sale in this case took place on the 
18th June, 1832, and the certificate bore date the 20th of the same 
month, and was not placed upon record until the 13th January, 1836. 
The deed for the land was executed to the purchaser on the 25th day 
of June, 1834. If the certificate was not recorded before the execu- 
tion of the deed, it could hardly have been of any avail to have recorded 
it afterwards. The rezording of the deed answered all the purposes 
designed by a record of the certificate. Here then is a material act to 
be done by the purchaser, which he has failed to do. The owner of 
the land had two years within which he might have redeemed it. 
Had the certificate of sale been seasonably placed on the record of 
deeds, might not some one have seen it and communicated the fact to 
the owner? might not some rumor by that means have been spread 
abroad which would have reached his ears? But the party has withheld 
this instrument from record, when he was required by law to place it 
there, and we can see that the owner of the land may have sustained 
an injury in consequence of this neglect. But according to the principles 
above asserted, we do not feel ourselves called upon to give reasons 
why this thing should have been done. He who wishes to obtain an 
estate worth thousands, for less than ten dollars, under and by virtue 
of the law, is not to be permitted to ask why he should be required to 
do this or to do that. It is an answer, that it is required by law. Ita 
lex scripta est. He claims by the law—then by that law let his pre- 
tensions be judged. Ives vs. Lynn, 2 Cow. Rep. 505; Tilson vs. Thomp- 
son, 10 Pick. 

It was maintained in the argument for the defendant, that the object 
of the law in requiring the certificate to be recorded, was that it might 
be known who was liable for the subsequently accruing taxes on the 
land. That the 29th sec. of the act of 1825, above cited, required two 
descriptive lists of the lands sold for taxes to be sent to each county; 
one to the clerk of the county court, and the other to the recorder; by 
this means there was notice communicated to those whose lands had 
been sold. From the records of this case, it does not appear that the 
purchaser paid the taxes subsequently accruing, or that the provisions 
of the above sections were complied with. But even if they had been, 
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if a list of the lands sold had been sent, one to the clerk of the county 
court, and another to the recorder, to be kept in their respective offices 
for the inspection of all interested, still if the certificate had been placed 
among the record of deeds, would it not have multiplied the chances 
of bringing to the owner a knowledge of the fact that his land had been 
sold. Thousands examine the record for deeds, who would never in- 
quire for the list of lands sold for taxes, in which but comparatively 
few are interested. We are of opinion that the object of the law in re- 
quiring the auditor’s certificate of sale to be recorded, was not that it 
might be known who was liable for the accruing taxes on the land sold, 
but it was designed as one means of communicating to the owner the 
fact that his land had been sold. That the placing of it on record after 
the time for redemption was past, was a nugatory act; that it should 
have been seasonably recorded, and the failure to do so renders it void, 
and by consequence the auditor’s deed. 
The other Judges concurring, the judgment will be affirmed. 


END OF VOLUME IX. 
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